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"Damages." 

Page  404.  Fourth  line  of  syllabus,  read  "5460"  In  place  of  "5640. " 

Page  468.  Third  line  from  bottom,  read  "A"  in  place  of  "Q." 
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The  State  of  Washington  on  the  Relation  of  F.  M. 
Dudley,  Appellant,  v.  Floyd  L.  Daggett,  as  Comptrol- 
ler of  the  City  of  Spokane,  Respondent. 

APPEAL  —  MANDAMUS  — AMOUNT  IN  CONTROVERSY. 

The  supreme  court  has  jurisdiction  on  appeal  of  a  proceeding 
by  mandamus  to  compel  the  issuance  of  a  warrant  for  salary  to  a 
city  officer,  although  the  amount  in  controversy  mfey  be  less 
than  $200. 

MANDAMUS  —  ISSUANCE  OF  SALARY  WABBANT. 

Mandamus  is  the  proper  remedy  to  compel  the  certification  of 
the  payroll  for  the  salary  of  a  public  officer  and  the  issuance  of  a 
warrant  therefor,  when  the  salary  is  fixed  by  law,  and  the  officer 
charged  with  the  performance  of  such  duty  refuses  to  perform 
the  same. 

SAME  —  TITLE  TO  OFFICE  —  WHEN  MANDAMUS  PROPER  REMEDY. 

The  rule  that  quo  warranto  is  the  proper  remedy  to  try  title 
to  an  office  would  not  prevent  resort  to  a  proceeding  by  mandamus 
to  compel  payment  of  an  officer's  salary,  in  which  his  right  to  the 
office  is  incidentally  Involved,  where  there  is  no  other  claimant  or 
occupant  of  the  office  whom  it  is  necessary  to  oust 
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SAME  —  ADEQUATE  REMEDY  AT  LAW. 

Where  a  city  comptroller  refuses  to  issue  a  salary  warrant  to 
an  officer  of  the  city,  on  the  ground  that  he  has  no  title  to  the 
office,  mandamus  is  the  proper  remedy  when  the  salary  of  the 
officer  and  the  duty  of  the  comptroller  to  draw  such  warrants  are 
both  fixed  by  law,  and  the  officer  is  not  compelled  to  first  resort 
to  an  action  at  law  against  the  city  for  the  recovery  of  money, 
especially  when  it  appears  that  the  city  is  not  disputing  his  claim. 

SAME  —  INTERFERENCE  WITH  OFFICER'S  DISCRETION. 

The  duty  of  a  city  comptroller  to  draw  warrants  for  officers 
whose  salary  is  fixed  by  law  being  clearly  defined  by  ordinance 
and  charter,  the  performance  of  such  duty  would  not  require  the 
exercise  of  judgment  and  discretion  on  the  comptroller's  part  to 
determine  the  title  of  an  officer  to  his  office,  and  hence  the  per- 
formance of  his  duty  in  that  respect  is  enforcible  by  mandamus. 

MUNICIPAL   CORPORATIONS  —  AUDIT    OF    CLAIMS  —  EXCEPTION    OF    SAL- 
ARIES. 

Where  the  salary  of  a  city  officer  is  fixed  by  charter  or  by 
ordinance  passed  pursuant  to  the  charter  it  is  not  such  a  claim 
as  is  required  to  be  passed  upon  by  an  auditing  committee,  whose 
duty  it  is  made  by  charter  to  examine  or  reject  or  disallow  all 
claims  and  demands  of  whatever  nature  against  the  city,  "except 
salaries  of  city  officers  as  fixed  by  this  charter." 

CITY  OFFICERS  —  CORPORATION  COUNSEL  —  EXPIRATION  OF  TERM  OF  OF- 
FICE —  HOLDING  OVER. 

Under  the  rule  of  law  that  an  officer  holds  office  until  his  suc- 
cessor is  appointed  and  qualified,  unless  by  the  language  of  the 
statute  such  holding  over  is  expressly  or  impliedly  prohibited,  the 
corporation  counsel  of  the  city  of  Spokane  must  be  construed  as 
continuing  in  office  when  no  successor  has  been  appointed  and 
confirmed,  where  the  city  charter  provides  by  9  16,  that  "all  officers 
shall  hold  their  offices  until  their  successors  are  elected  or  ap- 
pointed" ;  by  §  79,  that  "the  corporation  counsel  shall  be  appointed 
by  the  mayor  and  confirmed  by  the  city  council,  and  shall  hold 
office  for  the  term  of  one  year,  and  until  his  successor  is  duly 
elected  and  qualified";  and  by  §  9  (as  subsequently  amended), 
that  "the  corporation  counsel  shall  hold  office  for  the  term  of  two 
years,  and  all  of  §  79  In  conflict  with  this  section  is  hereby  re- 
pealed." 

Appeal  from  Superior  Court,  Spokane  County. — Hon-. 
Georgb  W.  Belt,  Judge,    Reversed. 
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Mai.  1902.]  Opinion  of  the  Court— Whitb,  J. 

CuUen  &  Dudley,  for  appellant 
Hoyt  &  Taylor,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  a  proceeding,  brought  upon  the  re 
lation  of  the  appellant,  for  a  writ  of  mandamus  to  compel 
the  respondent,  as  comptroller  of  the  city  of  Spokane,  to 
place  the  appellant's  name  upon  the  city  pay  roll  for  the 
month  of  May,  1901,  as  corporation  counsel  of  said  city 
for  the  entire  month,  and  to  make  and  deliver  to  appellant 
a  pay  check  for  the  salary  of  such  officer  for  the  full  month 
at  the  rate  of  $200  per  month.  The  facts,  as  shown  by  the 
affidavit  and  alternative  writ,  are  that,  by  ordinance 
passed  May  23,  1899,  the  salary  of  the  corporation  coun- 
sel of  the  city  of  Spokane  was  fixed  at  $200  per  month. 
Immediately  after  the  passage  of  this  ordinance,  A.  G. 
Avery  was  appointed  corporation  counsel  for  the  period 
of  two  years.  On  or  about  the  15th  of  October,  1900, 
Mr.  Avery  resigned,  and  the  appellant  was  thereupon  ap- 
pointed and  confirmed  as  corporation  counsel  of  the  city, 
to  fill  out  the  unexpired  term.  The  appellant  duly  quali- 
fied and  entered  upon  the  performance  of  the  duties  of  the 
office,  and  thereafter  continued  to  perform  such  duties  un- 
til the  commencement  of  this  proceeding,  including  a 
period  covering  the  entire  month  of  May,  1901.  No  suc- 
cessor to  the  appellant  has  been  appointed  and  confirmed, 
and  no  person  has  qualified  to  perform  the  duties  of  the 
office  since  the  appointment,  confirmation,  and  qualifi- 
cation of  appellant.  Respondent  is,  and  has  been  since 
the  17th  day  of  May,  1901,  the  comptroller  of  the  city 
of  Spokane.  By  ordinance  it  is  made  his  duty,  as  city 
comptroller,  to  certify  pay  rolls  for  official  salaries  fixed 
by  charter  or  ordinance,  and  to  pay  such  salaries  by  pay 
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checks  issued  by  him  upon  the  proper  fund  of  the  city 
treasury.  The  charter  further  provides  that  the  salary 
of  corporation  counsel  shall  be  paid  in  warrants  at  the 
end  of  each  calendar  month.  The  appellant  duly  demand- 
ed of  the  respondent  that  he  perform  these  duties,  by  certi- 
fying to  a  pay  roll  showing  appellant  to  have  been  cor- 
poration counsel  for  the  month  of  May,  1901,  and  mak- 
ing and  delivering  to  appellant  a  pay  check  for  the  sal- 
ary for  that  month*  This  the  respondent  has  refused  to 
do,  but  has  prepared  and  certified  a  pay  roll  for  the  sal- 
aries of  city  officers  fixed  by  charter  or  ordinance  for  the 
month  of  May,  1901,  and  has  therein  set  down  the  name 
of  appellant  as  corporation  counsel  for  the  eity  for  the 
period  of  twenty-one  days  only  of  said  month  of  May, 
and  certified  that  the  appellant  as  such  corporation  coun- 
sel is  entitled  to  receive  as  salary  the  sum  of  $135.45 
only, — being  the  salary  for  twenty-one  days  at  the  rate 
of  $200  per  month, — and  has  prepared  a  pay  check  in 
favor  of  the  appellant  for  said  sum  of  $135.45  .only.  The 
alternative  writ  having  been  served,  the  respondent  ap- 
peared and  demurred  upon  the  grounds  (1)  that  the  court 
was  without  jurisdiction  of  the  subject  matter;  and  (2) 
that  the  affidavit  and  alternative  writ  of  mandate  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or  to 
entitle  the  relator  -to  any  relief.  This  demurrer  being 
sustained,  and  the  relator  electing  to  stand  upon  the  affi- 
davit and  alternative  writ,  judgment  of  dismissal  and 
in  favor  of  the  respondent  for  costs  was  entered.  From 
the  order  sustaining  the  demurrer  and  the  judgment,  this 
appeal  is  taken. 

The  respondent  interposes  a  motion  to  dismiss  this  ap- 
peal upon  the  ground  that  this  court  has  no  jurisdiction, 
inasmuch  as  the  amount  in  controversy  is  the  sum  of 
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$64.55 ;  being  the  difference  between  the  salary  for  the 
full  month  of  May  and  the  salary  for  twenty-one  days  of 
that  month. 

"The  supreme  court  shall  have  .  .  .  appellate  jur- 
isdiction in  all  actions  and  proceedings,  excepting  that  its 
appellate  jurisdiction  shall  not  extend  to  civil  aations  at  law 
for  the  recovery  of  money  or  personal  property  when  the 
original  amount  in  controversy,  or  the  value  of  the  prop- 
erty, does  not  exceed  the  sum  of  $200,  unless  the  action 
involves  the  legality'  of  a  tax,  impost,  assessment,  toll, 
municipal  fine,  or  the  validity  of  a  statute.  .  .  .  " 
§  4,  art.  4,  State  Constitution. 

It  will  be  observed  that  a  distinction  is  drawn,  under 
this  provision  of  the  constitution,  between  "actions"  and 
"civil  actions  at  law  for  the  recovery  of  money  or  personal 
property."  It  may  be  conceded  that  mandamus  is  gen- 
erally regarded  as  an  action.  It  is  of  common-law  origin 
and  the  writ  of  mandamus  is  in  the  nature  of  a  common- 
law  remedy.  A  judgment  in  a  mandamus  proceeding,  as 
in  case  of  an  ordinary  action  at  law,  is  subject  to  review 
by  writ  of  error  or  appeal  under  like  conditions  as  in 
other  cases.  State  ex  rel.  Boom  Co.  v.  Superior  Court, 
2  Wash.  9  (25  Pac.  1007).  But  while  it  is  an  action  at 
law,  within  the  meaning  of  the  term  "action"  as  used 
in  the  constitution,  it  cannot  be  said  to  be  "a  civil  notion 
at  law  for  the  recovery  of  money  or  personal  property." 
These  terms  refer  to  an  ordinary  action  where  the  plain- 
tiff seeks  to  recover  a  simple  money  judgment,  or  a  judg- 
ment  for  the  recovery  of  personal  property  or  its  value. 
The  remedy  sought  in  a  mandamus  proceeding  is  of  an  ex- 
traordinary nature.  The  complainant,  under  our  statutes, 
in  such  an  action,  seeks  to  obtain  a  command  from  a 
court  of  law  directed  to  an  inferior  tribunal,  corporation, 
board,  or  person,  to  compel  the  performance  of  an  act 
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which  the  law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station,  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  office  to 
which  he  is  entitled  and  from  which  he  is  unlawfully  pre- 
cluded by  such  inferior  tribunal,  corporation,  board,  or 
person.     §  5755,  Bal.  Code. 

While  the  particular  question  here  raised  was  not  difr- 
cussed,  we  have  already  entertained  jurisdiction  in  two, 
if  not  more,  similar  actions.  Mudgett  v.  Liebes,  14  Wash. 
482  (45  Pac.  19)  ;  Stale  ex  rel  Smith  v.  Neal,  25  Wash. 
264  (65  Pac.  188).  These  were  actions  in  the  nature  of 
mandamus  proceedings  to  compel  an  officer  to  issue  city 
and  county  warrants  to  the  relators.  In  the  first  case 
$83.33  was  involved.  In  the  second  case  less  than  $200 
was  involved.  We  have  also  held  that,  where  a  claim  is 
allowed  and  a  warrant  is  to  issue  for  it,  the  one  entitled 
to  the  warrant  must  compel  the  ministerial  officer  who  is 
in  fault  to  act,  before  he  is  entitled  to  any  other  remedy. 
Abernethy  v.  Town  of  Medical  Lake,  9  Wash.  112  (37 
Pac.  306).  We  therefore  conclude  that  the  motion  to  dis- 
miss must  be  denied. 

Several  questions  are  presented  by  the  demurrer :  First, 
The  technical  objection  that  mandamus  is  not  the  proper 
remedy.  Second  (and  the  principal  question  involved), 
That  respondent's  term  of  office  ceased  immediately  upon 
the  expiration  of  the  period  of  two  years  from  the  date  of 
Mr.  Avery's  appointment;  thatimmediatelyuponthetermi- 
nation  of  the  two  years,  and  ipso  facto,  the  appellant 
ceased  to  be  an  officer  of  the  city  and  ceased  to  be  entitled 
to  any  salary.  No  question  is  made  by  respondent  as  to 
the  regularity  of  appellant's  appointment  and  qualifica- 
tion to  and  for  the  office  of  corporation  counsel,  or  as  to  the 
full  performance  by  appellant  of  the  duties  of  the  office 
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during  the  entire  month  of  May, — the  period  for  which 
appellant  seeks  to  obtain  the  pay  check.  It  is  conceded 
that  no  successor  to  the  appellant  has  been  appointed  and 
confirmed.  The  appellant  was,  during  the  entire  month 
of  May,  1901,  corporation  counsel  de  jure,  if  any  person 
was  such  corporation  counsel  after  the  21st  of  May,  1901 ; 
and  the  principal  question  presented  upon  the  merits  of 
the  case  is  whether,  under  the  charter  of  the  city  of  Spo- 
kane, the  office  of  corporation  counsel  became  vacant  to 
instanii  on  the  expiration  of  the  period  of  two  years,  so 
that  an  incumbent  holding  over  until  his  successor  was 
appointed  and  confirmed  would  not  be  entitled  to  any 
compensation  for  his  services,  or  whether  the  incumbent 
holds  over  until  the  appointment  and  confirmation  of  a 
successor  and  is  entitled  to  his  salary  until  the  happening 
of  that  event.  Third,  Did  the  appellant  have  an  adequate 
remedy  at  law?  Fourth,  Was  the  comptroller  lawfully 
exercising  discretion  and  judgment  in  refusing  to  issue 
the  warrant?  Fifth,  Was  this  a  claim  that  the  auditing 
committee  created  by  the  charter  should  first  pass  upon, 
before  the  comptroller  was  authorized  to  issue  the  war- 
rant? 

The  affidavit  shows  that  the  city  of  Spokane  has  en- 
joined upon  the  comptroller  of  the  city  the  certification 
of  a  pay  roll  for  the  salaries  of  city  officers  fixed  by  char- 
ter or  ordinance,  and  the  issuance  of  a  pay  check  upon  the 
proper  fund  of  the  city  treasurer  for  the  amount  of  the 
salary;  and  the  charter  provides  that  the  salary  of  cor- 
poration counsel  shall  be  paid  in  warrants  at  the  end  of 
each  calendar  month.  The  performance  of  these  acts  is 
specially  enjoined  upon  the  comptroller  as  a  duty  result- 
ing from  his  office,  and  clearly  falls  within  the  provisions 
of  §  5755,  Bal.  Code.    Since  the  relator  is  beneficially  in- 
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terested  in  the.  performance  of  these  duties,  through 
which  alone  he  can  receive  his  salary,  he  is  clearly,  under 
the  statute,  entitled  to  the  writ  prayed  for  to  compel  such 
performance  when  it  is  refused  by  the  comptroller.  That 
mandamus  is  the  proper  remedy  to  compel  the  certification 
of  the  proper  pay  roll  and  the  issuance  of  the  proper 
salary  warrants,  when  the  salary  is  fixed  by  law  and  the 
officer  charged  with  the  performance  of  such  duties  re- 
fuses to  perform  the  same,  is  sustained  by  overwhelming 
authority.  Mr.  Merrill,  in  his  work  upon  Mandamus, 
says  : 

"This  writ  is  the  appropriate  remedy  to  compel  a  munici- 
pal corporation,  or  an  officer  thereof,  to  audit  the  account  of 
a  public  officer  for  his  salary,  or  to  draw  a  warrant  there- 
for, or  to  pay  such  a  warrant.  It  is  considered  that  it 
would  be  a  great  hardship  to  compel  a  public  officer  to 
bring  suit  for  his  salary.  When  such  salary  is  fixed  by 
law,  it  is  not  necessary  to  audit  it,  since  the  auditing  offi- 
cers have  no  discretion  to  allow  or  reject  it.  Some  courts, 
ignoring  the  delay,  expense  and  uncertainty  as  to  results, 
have  refused  the  writ  in  such  cases,  because  the  object  of 
the  writ  is  to  obtain  money,  and  the  same  object  might  be 
attained  by  a  suit  against  the  municipality  or  on  the  bond 
of  the  delinquent  officer.  Such  decisions  controvert  the 
proposition,  that,  when  a  claim  has  been  allowed  by  the 
proper  authority,  the  duty  of  an  auditing  officer  to  draw 
a  warrant  therefor  is  merely  a  ministerial  duty,  which 
will  be  enforced  by  a  mandamus;  and  it  controverts  the 
proposition  that,  when  accounts  have  been  allowed  by  the 
proper  officers  or  tribunals,  the  duty  of  payment  by  a  pub- 
lic disbursing  officer  is  merely  ministerial,  and  that  a  man- 
damus will  lie  to  compel  the  performance  of  such  duty." 
Merrill,  Mandamus,  §  136. 

See,    also,    Id.,    §  126 ;    High,    Extraordinary    Legal 
Remedies  (3d  ed.),  §  351. 

"The  remedy  is  frequently  resorted  to,  to  compel  the 
drawing  of  warrants  upon  treasurers  for  and  payment  by 
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the  latter  of  the  salaries  of  public  officers.  For  this  pur- 
pose it  is  the  peculiarly  appropriate  remedy."  2  Spelling, 
Extraordinary  Relief,  §  1492. 

The  charter  of  the  city  of  Spokane,  when  adopted,  pro- 
vided that  the  compensation  of  corporation  counsel  should 
be  $2,000  per  annum.  It  further  provided  that  this  salary 
should  be  paid  in  warrants  at  the  end  of  each  calendar 
month,  and  it  is  further  provided  that  the  city  council 
by  ordinance  may  alter  the  salary.  An  ordinance  was 
passed  under  this  provision  of  the  charter  fixing  the  salary 
of  corporation  counsel  at  $2,400  per  annum.  It  will  be 
seen,  then,  that  the  salary  was  fixed  by  law,  and  in  drawing 
a  warrant  therefor  the  comptroller  was  performing  a 
merely  ministerial  duty.  The  respondent,  however,  con- 
tends that,  since  the  right  of  relator  to  the  relief  aought  de- 
pends upon  his  title  to  the  office  of  corporation  counsel, 
such  question  must  necessarily  be  determined  before  his 
prayer  can  be  granted,  and  that  in  a  proceeding  of  this 
nature  the  court  will  not  determine  title  to  an  office,  and 
relies  upon  the  decisions  of  this  court  in  Lynde  v.  Dibble, 

19  Wash.  328  (53  Pac.  370),  and  Kimball  v.  Olmsted, 

20  Wash.  629  (56  Pac.  377).  Lynde  v.  Dibble  was  a  pro- 
ceeding to  compel  the  respondent  to  surrender  to  the  re- 
lator the  possession  of  the  office  of  clerk  of  the  municipal 
court  of  the  city  of  Spokane.  The  respondent  was  in  pos- 
session of  the  office,  and  was  denying  the  relator's  title. 
In  Kimball  v.  Olmsted  the  relator  had  been  removed  from 
the  office,  and  his  successor  appointed  and  inducted  into 
office.  The  proceeding  was  to  compel  the  mayor  and 
council  of  the  city,  to  admit  the  relator  to  the  office  in 
question  and  recognize  him  as  the  legal  incumbent  thereof. 
In  each  of  these  cases  there  was  a  contest  between  two 
claimants  to  the  office.  In  each  the  relator  was  out  of 
the  office,  and  the  office  was  filled  by  an  incumbent  claim- 
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ing  title  thereto.  Notwithstanding  the  provision  in  the 
latter  part  of  §5755,  supra,  we  held  that  the  relators  in 
the  cases  cited,  should  proceed  by  quo  ivarranto.  In  the 
case  at  bar  the  relator's  title  to  the  office  comes  only  inci- 
dentally into  question.  There  is  no  incumbent  in  office 
other  than  the  relator  himself.  There  is  no  claimant  to 
the  office,  and,  since  it  is  impossible  for  relator  to  bring 
quo  warranto  against  himself,  the  objection  that  quo  ivar- 
ranto is  the  proper  proceeding  is  without  foundation.  The 
present  proceeding  comes  within  the  rule  laid  down  in 
Williams  v.  Clayton,  6  Utah,  86  (21  Pac.  398,  399).  It 
is,  no  doubt,  true  that,  as  a  general  proposition,  the  pro- 
ceeding by  quo  warranto  is  the  proper  one  in  which  to  try 
the  title  to  an  office ;  but  such  trial  of  title,  when  the  rule 
requires  resort  to  quo  warranto,  means  the  right  to  the 
possession  of  the  office  when  such  possession  is  held  by 
another  and  the  purpose  of  the  action  is  to  oust  the  occu- 
pant. Eddy  v.  Kincaid,  28  Ore.  537  (41  Pac.  156); 
Ilarwood  v.  Marshall,  9  Md.  83;  Merrill,  Mandamus, 
§§  146,  152. 

It  is  next  objected  that  the  relator  has  an  adequate 
remedy  in  an  action  at  law  against  the  city.  This  pro- 
ceeding is  not  to  compel  the  payment  of  money,  although 
that  may  be  the  ultimate  result,  but  to  compel  the  re- 
spondent to  perform  a  ministerial  duty  imposed  upon  him 
by  la\v,  and  which  is  for  the  benefit  of  the  relator ;  and, 
admitting  that  the  relator  might  have  abandoned  his 
right  to  have  his  name  inserted  in  the  pay  roll  for  the  full 
month,  and  to  have  the  proper  pay  check  delivered  to  him, 
and  have  sued  the  city  for  the  sum  alleged  to  be  due,  this 
would  have  been  no  remedy  as  against  the  respondent,  nor 
would  it  have  afforded  the  same  relief.  The  law  requires 
the  comptroller  to  certify  to  the  proper  pay  roll,  and  to 
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make  out  and  deliver  on  demand  to  the  officer  a  warrant  in 
payment  for  his  salary  at  the  end  of  each  calendar  month. 
To  deny  the  relator  the  right  to  enforce  compliance  with 
this  duty  would  be  to  permit  the  comptroller  to  avoid  a 
duty  specially  enjoined  by  law.  Under  the  statute  it  is 
enough  that  the  law  requires  the  comptroller  to  perform 
these  acts,  and  that  the  relator  is  interested  in  having 
them  performed. 

"In  order  that  the  existence  of  another  remedy  shall 
constitute  a  bar  to  relief  by  mandamus,  such  other  remedy 
must  not  only  be  an  adequate  remedy  in  the  general  sense 
of  the  term,  but  it  must  be  specific  and  appropriate  to 
the  circumstances  of  the  particular  case.  It  must  be  such 
a  remedy  as  is  calculated  to  afford  relief  upon  the  very 
subject  of  the  controversy.  For  if  it  is  not  adequate  to 
afford  the  party  aggrieved  the  particular  right  which  the 
law  accords  him,  mandamus  will  lie,  notwithstanding  the 
existence  of  such  other  remedy.  In  other  words,  it  is  not 
merely  the  absence  of  other  legal  remedies,  but  their  in- 
adequacy coupled  with  the  danger  of  failure  of  justice, 
that  would  result  without  interference  by  an  extraordi- 
nary remedy  which  usually  determines  the  propriety  of 
this  species  of  relief."  Spelling,  Extraordinary  Relief, 
§  1375. 

See,  also,  Ilarwood  v.  Marshall,  supra. 

The  petition  shows  no  refusal  upon  the  part  of  the  city, 
or  the  officers  of  the  city,  other  than  the  respondent,  to 
recognize  the  relator's  title  to  the  office  of  corporation 
counsel.  The  city  has  not,  so  far  as  appears  in  the  case, 
through  the  officers  authorized  to  speak  for  it — either  its 
mayor  or  common  council — authorized  or  sanctioned  the 
action  of  the  comptroller.  The  respondent,  having  as- 
sumed to  take  a  certain  position  upon  a  question  of  law 
complicated  by  no  dispute  over  questions  of  fact,  must 
bear  the  responsibility  of  his  position.     The  relief  which 
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would  be  afforded  by  an  action  against  the  city  is  relief 
against  another  party,  is  different  in  kind,  less  speedy  and 
complete  than  that  afforded  by  the  present  proceeding; 
and  the  charter  of  the  city  expressly  provides  that  the 
salary  shall  be  payable  in  warrants  at  the  end  of  each 
calendar  month.  The  right  to  sue  the  city  for  the  salary 
is  doubtful,  without  first  proceeding  to  compel  the  issu- 
ance of  the  warrant  by  the  comptroller.  As  was  said  by 
this  court  in  Abernethy  v.  Town  of  Medical  Lake,  9  Wash. 
112,  114  (37  Pac  306)  : 

"The  contracting  powers  of  the  town  have  done  all 
they  can  by  the  making  of  the  contract  and  the  allowance 
of  the  claim ;  it  is  the  ministerial  officers  who  are  now  in 
fault,  and  the  plaintiff  must  move  them  to  action  before 
he  is  entitled  to  any  other  remedy." 

The  objection  that  the  relator  should  be  compelled  to 
sue  the  municipality,  which  has  not  questioned  his  right 
to  the  salary,  is  without  force. 

It  is  next  objected  that  the  performance  of  the  duty 
imposed  upon  the  respondent  in  this  case  requires  the 
exercise  of  judgment  and  discretion,  and  cannot,  there- 
fore, be  controlled  by  a  proceeding  of  this  nature.  The 
salary  being  fixed  by  law  and  payable  in  warrants  drawn 
on  the  city  treasurer  and  the  duty  of  the  comptroller  in 
the  premises  being  clearly  defined  by  the  ordinance  and 
charter,  there  is  no  room  for  the  exercise  of  such  judg- 
ment or  discretion  as  will  preclude  the  court  from  com- 
pelling the  performance  of  the  d\ity  by  the  writ  of  man- 
damus. The  only  question  involved  is  the  question  pre- 
sented by  the  charter, — as  to  whether  the  appellant  con- 
tinues in  office  as  corporation  counsel  until  his  succes- 
sor is  appointed  and  confirmed.  As  was  said  by  the 
supreme  court  of  Tennessee  in  Morley  v.  Power,  5  Lea, 
691: 
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"But  that  character  of  discretion  only  exists  when  the 
law  has  given  the  power  to  decide,  with  the  intent  that 
the  decision  shall  be  final  unless  changed  by  appeal  or 
review.  It  does  not  exist  when  the  act  to  be  done  is 
ministerial  upon  a  given  state  of  facts,  although  the 
officer  or  tribunal  or  body  must  judge,  according  to  their 
best  discretion,  whether  the  facts  exist,  and  whether  they 
should  perform  the  act.  For  otherwise  it  is  obvious  no 
mandamus  would  ever  lie  in  any  case." 

The  case  of  State  ex  rel.  Manix  v.  Auditor  of  Darke 
County,  43  Ohio  St.  311  (1  N.  E.  209),  was  an  applica- 
tion for  a  writ  of  mandamus  to  compel  the  auditor  to 
issue  a  warrant  for  the  payment  of  land  that  had  been 
purchased  by  the  county  for  a  children's  home,  where 
the  deed  had  been  accepted,  and  the  county  had  entered 
into  possession  of  the  land,  and  the  county  commissioners 
had  ordered  the  warrant  drawn  for  the  amount  of  the 
purchase  price,  but  had  afterwards  rescinded  the  order 
and  directed  the  auditor  to  withhold  his  warrant  for  the 
sum  so  allowed.  The  court,  after  holding  that  the  order 
rescinding  the  warrant  was  without  authority  of  law, 
said: 

"It  is  not  enough  that  the  auditor  may  honestly  enter- 
tain doubts  concerning  the  propriety  of  the  original  order 
or  the  effect  of  the  order  of  rescission.  The  right  to  a 
writ  of  mandamus  to  enforce  the  performance  of  an 
official  act  by  a  public  officer  depends  upon  his  legal  duty 
and  not  upon  his  doubts.  Ryan  v.  Hoffman,  26  Ohio  St 
109.  If  his  duty  is  clear,  its  performance  will  not  be 
excused  by  his  doubts  concerning  it,  however  strong  or 
honest  they  may  be.  It  is  not  doubted  that  it  is  compe- 
tent for  an  auditor  to  defend  against  an  application  for 
mandamus  to  compel  him  to  issue  his  warrant  on  the 
treasurer  upon  an  allowance  and  order  of  the  commis- 
sioners, by  showing  that  the  order  was  wholly  -unauthor- 
ized, and  that  the  commissioners  had  no  authority  to 
make  it" 
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So,  too,  in  this  case,  we  have  no  doubt  that  the  comp- 
troller could  set  up  any  facts  as  a  defense;  for  instance, 
the  removal  of  the  officer,  or  that  he  had  resigned,  or  any 
other  facts  to  show  that  he  was  not  entitled  to  the  war- 
rant claimed.  See,  also,  Wood  v.  Strother,  76  Cal.  545 
(18  Pac.  766,  9  Am.  St.  Rep.  249).  We  think,  therefore, 
that  the  performance  of  a  duty  of  the  nature  required 
involves  no  discretion  which  places  it  beyond  the  control 
of  the  court  to  enforce  the  performance  of  the  duty  by 
mandamus. 

The  city  charter  created  an  auditing  eommittee  con- 
sisting of  the  mayor,  president  of  the  council,  and  the 
comptroller,  and  made  it  the  duty  of  that  committee  to 
examine  or  reject  or  disallow  all  claims  and  demands,  of 
whatever  nature,  against  the  city,  "except  salaries  of  city 
officers  as  fixed  by  this  charter."  It  is  generally  held 
that,  where  a  law  or  ordinance  fixes  a  salary  to  be  paid 
to  a  public  officer,  it  is  the  same  as  an  adjusted  claim  and 
need  not  be  adjudicated  or  audited.  Merrill,  Mandamus, 
§§  135,  105,  and  cases  cited. 

The  claims  and  demands  which  are  to  be  passed  upon 
by  the  auditing  committee  are  those  which  are  constantly 
arising,  and  which  vary  from  time  to  time,  the  amount 
and  nature  of  which  are  not  fixed  by  municipal  law,  and 
which  are  properly  subject  to  scrutiny  apd  allowance  be- 
fore payment.  The  amount  of  the  salary  of  a  city  officer, 
fixed  by  ordinance,  is  as  certain  as  one  fixed  in  express 
terms  in  the  charter.  Where  the  charter  has  created  the 
office,  and  either  provided  for  a  salary  in  express  terms, 
or  for  the  salary  to  be  fixed  by  ordinance,  the  salary  is 
the  salary  of  a  city  officer  fixed  by  the  authority  of 
the  charter,  and  there  is  no  reason  or  necessity  for  audit- 
ing the  same;  and  the  charter  does  not  mean  that  such 
claims  shall  be  audited  by  the  auditing  committee. 
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The  principal  question  in  this  case  is,  was  the  appellant 
corporation  counsel  of  the  city  of  Spokane  and  entitled 
to  a  warrant  for  the  salary  of  $200  for  the  calendar  month 
ending  May  31,  1901  ?  No  one  to  succeed  him  had  been 
appointed  and  confirmed,  and  he  performed  the  duties 
of  the  office  during  the  entire  month.  Mechem  states  the 
general  rule  as  follows,  and  he  is  sustained  by  the  au- 
thorities : 

"It  is  usually  provided  by  law  that  officers  elected  or 
appointed  for  a  fixed  term  shall  hold  not  only  for  that 
term  but  until  their  successors  are  elected  and  qualified. 
Where  this  provision  is  found,  the  office  does  not  become 
vacant  upon  the  expiration  of  the  term  if  there  is  then 
no  successor  elected  and  qualified  to  assume  it,  but  the 
present  incumbent  will  hold  until  his  successor  is  elected 
and  qualified,  even  though  it  be  beyond  the  term  fixed 
by  law.  Where,  however,  no  such  provision  is  made  the 
question  of  the  right  of  the  incumbent  to  hold  over  is 
not  so  clear,  but  the  prevailing  opinion  in  this  country 
seems  to  be  that,  unless  such  holding  over  be  expressly 
or  impliedly  prohibited,  the  incumbent  may  continue  to 
hold  until  some  one  else  is  elected  and  qualified  to  assume 
the  office.  Such  a  rule  seems  to  be  demanded  by  the 
most  obvious  requirements  of  public  policy,  for  without 
it  there  must  frequently  be  cases  where,  from  a  failure  to 
elect  or  a  refusal  or  neglect  to  qualify,  the  office  would 
be  vacant  and  the  public  service  entirely  suspended." 
Mechem,  Public  Officers,  §  397. 

The  superior  court  of  Maryland  treats  public  officers 
as  trustees  of  the  public,  and  says : 

"Therefore,  every  office,  created  either  by  the  constitu- 
tion or  by  the  laws  authorized  by  that  instrument,  is  a 
public  trust  created  for  the  public  benefit.  Where  an 
office  is  of  statutory  creation  the  legislative  department 
of  the  government  may  deem  it  unnecessary  and  may 
abolish  it;  but  courts  must  presume  that  every  office  in 
existence  is   necessary;  that  the  public   welfare   is  pro- 
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moted  by  the  performance  of  the  duties  attached  to  it; 
and  that  those  duties  should  be  discharged,  without  inter- 
mission, while  the  office  continues  to  exist.  The  office 
being  a  trust  created  for  the  public  good,  it  follows  that 
a  cessation  of  the  benefits  derived  from  it  ought  not  to  be 
sanctioned  because  of  a  failure  to  make  an  appointment 
by  those  whose  duty  it  is  to  appoint.  No  such  failure 
should  be  permitted  to  cause  a  temporary  extinction  of 
the  trust  To  guard  against  this  evil  there  is  usually  a 
provision  for  holding  over  until  the  appointment  and 
qualification  of  a  successor,  but  it  has  been  held  in  some 
of  the  state©  that,  in  the  absence  of  any  such  provision, 
the  incumbent  should  hold  over  until  another  person  has 
been  appointed  and  qualified,  and  it  is  intimated  that 
he  may  reasonably  presume  that  it  is  his  duty  to  do  so ; 
for  it  must  be  borne  in  mind  that  an  official  is  frequently 
the  custodian  of  important  books,  papers,  and  other 
property,  the  care  of  which  ought  not  to  be  abandoned, 
and  which  he  cannot  properly  surrender  to  any  one  not 
legally  authorized  to  assume  control.  People  v.  Tilton, 
37  Cal.  614;  Kreidler  v.  State,  24  Ohio  St.  22."  Robb 
v.  Carter,  65  Md.  321  (4  Atl.  282,  283). 

This  public  policy  is  recognized  in  our  state  con- 
stitution, (§§  2  &  3,  art.  3;  §  5,  art.  6;  §  6,  art.  27).  It 
is  the  policy  expressly  declared  by  the  charter  of  the  city 
of  Spokane.  The  freeholders'  charter,  adopted  March 
24,  1891,  provided  as  follows: 

"Sec.  9.  The  officers  of  said  city  to  be  elected  by  said 
city  at  large,  shall  be  the  mayor,  treasurer,  comptroller, 
city  assessor  and  city  attorney.  Three  councilmen  shall 
be  elected  in  each  ward  by  the  qualified  electors  therein. 
The  corporation  counsel,*  the  city  commissioners  and  such 
other  officers  to  fill  any  office  hereafter  created  as  may  be 
found  necessary  to  carry  out  the  provisions  of  this 
charter,  shall  be  appointed  by  the  mayor  and  confirmed 
by  the  city  council.  The  city  clerk  shall  be  elected  by 
the  city  council.  The  appointment  of  all  other  officers 
herein  specified  shall  be  made  by  the  mayor,  subject  to 
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confirmation    by    the  city  council     All  elective  officers 
shall  hold    office    until  their  successors  are  elected  and 

qualified." 

Section  10  provided  for  the  time  of  the  election  of 
officers,  and  that  they  should  hold  their  office  until  the 
annual  municipal  election  in  1892,  and  until  their  suc- 
cessors were  elected  and  qualified.  Section  28  provided 
for  the  election  of  three  councibnen  in  each  ward  for 
the  terms  of  one,  two,  and  three  years.  Section  79  was 
as  follows : 

"The  corporation  counsel  shall  be  appointed  by  the 
mayor  and  confirmed  by  the  city  council,  and  shall  hold 
office  for  one  year  and  until  his  successor  is  duly  elected 
and  qualified.  Provided,  however,  that  ho  may  be  re- 
moved at  the  pleasure  of  the  council.  The  corporation 
counsel  must  be  an  attorney  of  the  supreme  court  of  this 
state  and  must  have  been  in  the  practice  of  his  profession 
for  at  least  five  years." 

Section  82  provided  for  the  election  of  a  city  attorney 
as  public  prosecutor,  and  that  he  should  hold  his  offi.-e 
for  the  term  of  one  year  and  until  his  successor  was  duly 
elected  and  qualified.  Section  92  provided  for  the  ap- 
pointment by  the  mayor  and  confirmation  by  the  council 
of  three  city  commissioners  to  serve  for  a  certain  desig- 
nated period.  Section  128  provided  for  a  board  of  health 
to  be  appointed  by  the  mayor  and  confirmed  by  the  coun- 
cil. Section  129  fixed  the  term  of  office  of  the  board  of 
health.  Section  168  provided  for  the  election  of  a  city 
treasurer.    Section  218  was  as  follows: 

"All  officers  elected  at  any  general  election  after  the 
election  at  which  this  charter  is  adopted  shall  hold  their 
offices  for  the  term  of  one  year  and  until  their  successors 
are  elected  and  qualified." 

In  addition  to  these  provisions,  the  city  charter  con- 
templated the  appointment  of  a  chief  of  police  and  a 
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chief  of  the  fire  department,  but  made  no  express  pro- 
vision for  the  term  of  such  officers  and  no  provision  as  to 
the  manner  of  their  appointment,  other  than  in  §  0,  supra. 
It  was  further  provided  that  the  board  of  health  should 
appoint  and  remove,  by  and  with  the  consent  of  the  city 
council,  a  health  officer;  and  his  term  of  office  was  not 
otherwise  prescribed.  It  will  bo  noted  that  the  charter 
thus  contemplated  the  election  of  fifteen  oouncilmen,  the 
mayor,  treasurer,  city  assessor,  and  city  attorney, — nine- 
teen officers  in  all, — and  the  appointment  of  the  corporation 
counsel,  three  city  commissioners,  chief  of  police,  chief 
of  the  fire  department,  three  members  of  the  board  of 
health,  and  a  health  officer, — ten  appointive  officers.  It 
is  expressly  provided  in  §§  9  and  218  that  the  elective 
officers  shall  hold  until  their  successors  are  elected  and 
qualified.  It  is  further  expressly  provided  that  the  city 
attorney,  who  wTas  an  elective  officer,  and  therefore 
covered  by  the  provisions  of  §§9  and  21 S,  should  hold 
his  office  for  one  year  and  until  his  successor  was  elected 
and  qualified.  It  is  expressly  provided  in  §  79  that  the 
corporation  counsel  shall  hold  his  office  for  the  term  of 
one  year  and  until  his  successor  is  elected  and  qualified. 
The  provisions  for  the  appointment  of  a  city  commis- 
sioner and  the  provision  prescribing  the  term  of  office  of 
(he  members  of  the  board  of  health  did  not  contain  a 
hold-over  provision,  and  no  term  of  office  was  fixed  for  the 
chief  of  police,  chief  of  the  fire  department,  or  health 
officer.  In  addition  to  the  express  provisions  relative  to 
the  specific  officers  mentioned,  the  charter  contained  the 
following : 

uSec.  10.  The  terms  of  all  officers  not  herein  otherwise 
provided  shall  cease  upon  the  tenth  day  after  the  first 
Tuesday  in  May,  but  all  officers  shall  hold  their  offices 
until  their  succcsso?*s  are  elected  or  appointed." 
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The  term  "elected  or  appointed/'  as  used  in  this  section, 
means  selected  in  the  manner  provided  by  law  to  fill  the 
office,  and,  when  a  confirmation  is  necessary  by  the  city 
council,  the  appointment  is  not  completed  until  such  con- 
firmation. The  officer  can  then  be  said  to  have  been  ap- 
pointed. Mechem,  Public  Officers,  §  114.  This  section 
is  a  general  section,  and  must  be  construed  in  connection 
with  the  specific  provisions  relative  to  the  individual 
offices.  The  first  clause  of  the  section,  bv  the  reference 
to  the  terms  of  all  officers  not  herein  othenvise  provided, 
is  restricted  in  its  application  and  fixes  the  date  of  the 
expiration  of  the  term  of  such  officers  only  as  are  "not 
herein  otherwise  provided."  Where  there  is  an  express 
provision  fixing  the  termination  of  the  term  at  any  other 
date,  this  first  clause  of  §  1G  is  inapplicable.  The  sec- 
end  clause  of  the  section,  however,  is  without  such  re- 
striction. The  words  "all  officers"  in  that  clause  are  un- 
limited ;  and  the  intention  to  make  the  section  applicable 
to  all  cases  is  rendered  clear  by  the  omission  in  the  second 
clause  of  the  words  "not  herein  otherwise  provided,"  by 
which  the  words  "all  officers"  are  modified  in  the  first 
clause,  and  the  use  of  the  disjunctive  "but"  to  connect 
the  two  clauses.  The  second  clause  must  be  con- 
strued precisely  as  if  it  read,  "All  officers  whether  herein 
otherwise  provided  or  not  shall  hold  their  offices  until 
their  successors  are  elected  or  appointed."  That  this  is 
the  true  interpretation  of  §  1G  is  made  manifest  by  the 
use  of  the  term  "elected  or  appointed."  It  had  been  in 
ihe  charter  elsewhere  provided  that  all  elective  officers 
should  hold  office  until  their  successors  were  elected  and 
qualified,  and,  since  the  particular  sections  of  the  charter 
providing  for  the  elective  officers  also  provided  that  they 
should  hold  office  until  their  successors  were  elected  and 
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qualified,  the  second  clause  of  §  16,  providing  for  all 
officers  elected,  necessarily  included  the  same  officers,  al- 
though they  were  elsewhere  otherwise  provided  for.  The 
provision  in  the  second  clause  of  §  16  cannot  be  given  a 
more  restricted,  limited,  or  qualified  application  when 
referring  to  appointive  officers  than  it  has  when  referring 
to  elective  officers.  It  relates  to  and  controls  the  term 
of  office  of  corporation  counsel,  notwithstanding  there 
was  an  express  provision  that  he  should  hold  office  until 
his  successor  was  duly  elected  and  qualified,  quite  as 
much  as  it  does  to  the  terms  of  the  city  commissioners, 
board  of  health,  or  other  appointive  officers,  concerning 
whom  there  was  no  express  provision  for  holding  over 
elsewhere  given,  and  quite  as  much  as  it  does  to  the  city 
attorney,  mayor,  treasurer,  comptroller,  and  other  elect- 
ive officers,  whose  terms  of  office  were  elsewhere  expresslj 
made  to  continue  until  their  successors  were  elected  and 
qualified.  %Any  other  construction  would  require  the 
court  to  say  that  the  words  "all  officers  elected  or  ap- 
pointed" did  not  mean  all  officers  elected  or  appointed, 
but  meant  none  of  the  elective,  and  part  only  of  the  ap- 
pointive, officers.  We  conclude  that  §  16  means  precisely 
what  it  says, — that  all  officers,  elective  and  appointive, 
should  hold  over  until  their  successors  were  elected  or 
appointed.  It  declared  the  fixed  policy  of  the  city  that 
there  should  be  no  interregnum  between  the  term  of  one 
of  the  officers  and  the  induction  of  his  successor;  that 
there  should,  under  no  circumstances,  where  it  could  be 
avoided,  be  an  office  without  an  incumbent  to  protect  the 
public  interests.  At  the  election  held  May  2,  1893,  §  79 
of  the  charter  was  amended  to  read  as  follows: 

"The  corporation  counsel  shall  be  appointed  by  the 
mayor  and  confirmed  by  the  city  council,  and  shall  hold 
office  for  the  term  of  one  year,  and  until  his  successor  is 
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duly  elected  and  qualified.  The  corporation  counsel 
must  be  an  attorney  of  the  supreme  court  of  this  state, 
and  must  have  been  in  practice  of  his  profession  for  at 
least  five  years.  The  corporation  counsel  may  be  re- 
moved upon  recommendation  of  the  mayor,  by  a  majority 
vote  of  all  the  members  of  the  city  council,  or  may  be  re- 
moved by  the  vote  of  two-thirds  of  the  members  of  the 
council  after  charges  have  been  preferred.  The  corporation 
counsel  shall  give  a  sufficient  bond  to  the  city  in  the  sum  of 
five  thousand  dollars  conditioned  for  the  faithful  perform- 
ance of  his  duties." 

Sections  9  and  78  of  the  charter  also  were  amended, 
and  §  82  was  repealed.  The  effect  of  these  amendments 
was  to  abolish  the  offices  of  city  attorney  and  assessor. 
The  amendment  to  §  79  authorized  the  removal  of  the 
corporation  counsel,  upon  recommendation  of  the  mayor, 
by  a  majority  vote  of  all  the  members  of  the  city  council, 
or  by  the  vote  of  two-thirds  of  the  city  council  after 
charges  had  been  preferred.  It  is  clear  that  none  of  these 
changes  in  any  wise  affect  the  construction  to  be  placed 
upon  §§  9,  16,  79  and  218,  as  to  the  tenure  of  office  of  the 
various  officers  provided  for.  The  provision  in  §§  9  and 
218,  that  all  elective  officers  shall  hold  office  until  their 
successors  are  elected  and  qualified  remained  as  before, 
and  must  receive  the  same  construction.  Section  16  re- 
mained intact  and  continued  to  provide  that  all  officers, 
whether  otherwise  in  the  charter  provided  for  or  not, 
should  hold  office  until  their  successors  were  elected  or 
appointed,  and  still  included  within  its  terms  the  elective 
officers  and  corporation  counsel  otherwise  provided  for  in 
the  charter  and  the  appointive  officers.  The  next  amend- 
ment to  the  charter  was  adopted  May  7,  1895.  Section 
9  was  amended  to  read  as  follows: 

"Sec  9.-  The  officers  of  said  city  to  be  elected  by  said 
city  at  large  shall  be  the  mayor,  treasurer  and  comptroller 
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who  shall  each  hold  their  office  for  the  term  of  two  years 
from  and  after  the  tenth  day  after  the  first  Tuesday  in 
May,  A.  D.  1895,  and  until  their  successors  are  elected 
and  qualified.  Two  councilmen  shall  be  elected  in  each 
ward.  The  corporation  counsel,  the  city  commissioners 
and  such  other  officers  now  existing  and  such  other  officers 
as  may  be  necessary  to  fill  any  office  hereafter  created,  to 
carry  out  the  provisions  of  this  charter,  shall  be  appointed 
by  the  mayor  subject  to  confirmation  by  the  city  council. 
The  city  clerk  shall  be  elected  by  the  city  council.  The 
appointment  of  all  other  officers  not  herein  specified 
shall  be  made  by  the  mayor,  subject  to  confirma- 
tion by  the  city  council.  The  corporation  counsel 
shall  hold  office  for  the  term  of  two  years,  and  all 
of  section  79  in  conflict  with  this  section  is  hereby 
repealed.  AH  elective  officers  shall  hold  office  until 
their  successors  are  elected  and  qualified;  provided,  the 
city  council  may  by  ordinance,  two-thirds  voting  therefor, 
authorize  the  corporation  counsel  to  appoint  one  or  more 
assistants,  whenever  the  interests  of  the  city  demand  such 
appointment,  and  provided  that  section  81  of  article  V  of 
the  freeholders'  charter  adopted  March  24,  A.  D.  1891, 
be  and  the  same  is  hereby  repealed." 

No  change  was  made  in  §  16  or  in  §  79  or  §  218,  except 
such  as  resulted  by  necessary  implication  from  the  adop- 
tion of  the  amendment  to  §  9  making  it  road  as  above 
stated.  Other  sections  were  at  the  same  time  amended. 
Section  28,  as  amended,  provided  for  the  election  of  the 
councilmen,  etc.  The  first  thing  to  be  noticed  is  that  §  9, 
as  now  amended,  declares  that  the  mayor,  treasurer,  and 
comptroller  shall  each  hold  office  for  the  term  of  two 
years.  It  will  be  noticed  that  this  change,  by  necessary 
implication,  repealed  the  provision  of  §218  that  these 
officers  should  hold  office  for  the  term  of  one  year.  The 
term  of  office  of  the  councilmen  was  also  altered  to  two 
years.  In  conformity  with  these  two  changes  in  the 
terms  of  office  of  tlie  mayor,  etc.,  the  term  of  office  of  the 
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corporation  counsel  was  modified  by  the  following  pro- 
vision : 

'The  corporation  counsel  shall  hold  office  for  the  term 
of  two  years  and  all  of  section  79  in  conflict  with  this 
section  is  hereby  repealed." 

The  clear  purpose  of  the  amendment,  so  far  as  it  related 
to  the  mayor,  treasurer,  and  comptroller,  was  to  enlarge 
the  term  of  this  office  to  two  years  from  and  after  the  date 
mentioned.  That  being  done,  it  was  eminently  proper 
that  the  term  of  the  corporation  counsel  should  Ix*  in- 
creased to  the  same  period,  and  it  is  clear  that  this  was  the 
whole  object  of  the  amendment  relative  to  the  term  of 
that  officer.  The  only  portion  of  §  9,  as  amended,  which 
relates  to  the  term  of  the  corporation  counsel,  and  which 
can  by  any  construction  be  held  to  conflict  with  §  70,  is 
ihe  provision  that  the  corporation  counsel  shall  hold  office 
for  the  term  of  two  years.  We  have  seen  that  the  rule 
of  law  is  that  an  officer  shall  hold  office  until  his  successor 
is  appointed  and  qualified,  unless  by  the  language  of  the 
statute  such  holding  over  is  expressly  or  by  clear  impli- 
cation prohibited ;  and  the  language  of  §  79,  even  if  we 
construe  the  amendment  as  abrogating  the  clause,  "and 
until  his  successor  i3  duly  elected  and  qualified,"  fails  to 
prohibit,  either  expressly  or  impliedly,  the  holding  over 
of  the  corporation  counsel.  It  is  to  be  noted,  in  determin- 
ing the  extent  and  effect  of  the  repealing  clause  of  §  9  as 
amended,  that  no  reference  to  or  amendment  of  §  16  is 
made  or  suggested.  That  section,  with  its  declaration  of 
the  settled  policy  of  the  city  that  there  shall  be  no  vacancy 
in  office  by  reason  of  a  failure  to  elect  or  appoint  and  con- 
firm a  successor  to  any  office,  remains  intact  Its  con- 
struction remains  as  it  had  been  from  the  first,  and  its 
unchanged  continuance  in  the  charter  negatives  the  idea 
that  the  amendment  to  §  9  repealing  a  portion  of  §  79  was 
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intended  to  affect  in  any  way  the  right  and  duty  of  the 
corporation  counsel  to  hold  over  until  his  successor  was 
appointed.  Any  other  construction  requires  the  court  to 
hold  that  by  the  express  repeal  of  a  portion  of  §  79  the  last 
clause  of  §  16  was  impliedly  repealed,  although  no  men- 
tion of  that  section,  or  of  any  intent  to  change  or  modify 
its  provisions,  is  suggested.  Such  a  construction  is  not 
permissible.  The  court  is  bound  to  presume  that  the 
amendment  adopted  in  May,  1895,  was  adopted  with  de- 
liberation, and  with  full  knowledge  of  all  existing  charter 
provisions  upon  the  same  subject.  It  is  but  reasonable  to 
presume  that,  if  it  was  the  purpose  to  prohibit  by  this 
amendment  the  holding  over  of  the  corporation  counsel, 
such  intention  would  have  been  clearly  expressed,  and  an 
express  repeal  of  90  much  of  §  16  as  conflicted  with  that 
intention  would  have  been  coupled  with  the  express  repeal 
of  the  portion  of  §  79.  By  the  charter  the  corporation 
counsel  is  declared  to  be  the  law  department  of  the  city. 
This  is  another  reason  for  holding  that  he  remains  in 
office  until  his  successor  is  appointed,  for  it  certainly  was 
never  intended  that  a  department  of  the  city  government 
should  not  be  continuous. 

We  therefore  conclude  that  the  appellant  rightfully 
held  the  office  of  corporation  counsel  of  the  city  of  Spo- 
kane, under  the  allegations  of  the  affidavit,  which  are  ad- 
mitted by  the  demurrer,  during  the  entire  month  of  May, 
1901,  and  was  entitled  to  his  warrant  for  that  month. 
The  court  below  should  have  overruled  the  demurrer. 
The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reavis,  C.  J.,  and  Anders,  Mount  and  Hadley,  JJ., 
concur. 

Frr.LERTOx,  J.,  concurs  in  the  result. 
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Dunbar,  J.  (concurring). — It  is  a  little  difficult  for 
me  to  understand  what  is  intended  to  be  expressed  by  the 
writer  of  this  opinion  on  the  motion  to  dismiss;  but  in 
consideration  of  the  numerous  opinions  and  decisions  of 
this  court  to  the  effect  that  the  constitutional  limitation 
applies  to  mandamus,  certiorari,  and  prohibition  proceed- 
ings, where  the  amount  involved  does  not  exceed  $200,  I 
presume  the  intention  is  to  decide  that  the  present  action 
is  not  for  the  recovery  of  money  at  all,  but  that  it  is  an 
action  to  compel  an  administrative  officer  to  perform  the 
duties  of  his  office.  I  therefore  concur.  I  also  concur  in 
what  is  said  on  the  merits. 


[No.  3864.    Decided  March  20,  1002.] 

J.  D.  Sherrick  et  ux.,  Appellants,  v.  W.  D.  Cotter  et 
at.,  Respondents. 

TENDOB  AND  PURCHASER  —  WHAT  ARE  APPURTENANCES  —  HOP  PRESS. 

Under  an  agreement  to  convey  a  certain  tract  of  land  "together 
with  the  appurtenances/'  the  purchaser  cannot  recover  damages 
from  the  vendor  for  failure  to  deliver  a  hop  press  as  appurtenant 
to  the  premises,  although  used  in  connection  therewith,  where  it 
was  not  attached  to  the  building,  but  was  placed  in  a  room  just 
high  enough  to  receive  it,  through  an  opening  in  the  upper  floor 
which  had  been  subsequently  floored  over,  and  which  could  again 
be  ripped  open  to  permit  the  removal  of  the  hop  press  without 
causing  material  injury  to  the  building. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Carroll,  Judge.     Reversed. 

H.  G.  Rowland,  for  appellants. 
A.  R.  Titlow,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Fulleuton,  J. — On  October  2,  1809,  the  appellants 
entered  into  an  agreement  with  the  respondents  by  the 
terms  of  which  they  agreed  to  convey  to  the  respondents, 
by  a  good  and  sufficient  warranty  deed,  a  certain  tract  of 
land,  specifically  described,  containing  about  one  acre, 
"together  with  the  appurtenances."  The  consideration 
agreed  upon  was  $700,  of  which  $25  was  paid  on  the  exe- 
cution of  the  agreement,  and  the  balance  was  agreed  to  be 
paid  on  the  1st  day  of  January,  1900.  The  contract  con- 
tained an  express  promise  on  the  part  of  the  respondents 
to  purchase  the  land  described,  and  to  make  the  deferred 
payment,  with  interest,  at  the  time  agreed  upon.  At  the 
time  the  agreement  was  entered  into  there  was  upon  the 
land  a  hop  house  or  kiln,  constructed  and  used  for  the 
purpose  of  housing  and  curing  hops,  in  which  was  a  hop 
press  and  certain  stoves  and  stove  pipes ;  the  former  used 
for  baling  hops,  and  the  latter  for  drying  the  same.  The 
premises  at  the  time  of  the  sale  were  in  the  possession  of 
one  Stewart,  who  was  holding  under  an  agreement  with 
the  appellants  by  the  terms  of  which  he  was  to  quit  and 
surrender  possession  of  the  premises  when  the  same 
should  be  sold  by  them.  On  the  morning  of  the  3d  of 
October,  1899,  the  respondents  sent  their  agent  to  take 
possession  of  the  property.  The  agent  entered  the  build- 
ing and  started  fires  in  the  stoves.  Shortly  thereafter 
Stewart  came  to  the  building,  and,  while  conceding  the 
right  of  the  respondents  to  enter  and  take  possession  of  the 
real  property,  claimed  the  stoves  and  stove  pipes  and  the 
hop  press  as  his  own  property,  and  shortly  thereafter, 
over  the  protest  of  the  respondents,  removed  the  hop 
press  from  the  building,  leaving  the  respondents  in  the 
possession  of  the   remainder  of  the  property.     The  ap- 
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pellants  acquired  title  to  the  property  from  the  executor 
of  the  estates  of  James  P.  and  Margaret  A.  Stewart,  in 
the  deed  for  which  the  general  heirs  of  the  estates  joined. 
This  deed  was  in  the  usual  form.  It  described  the  land 
by  metes  and  bounds,  and  conveyed  the  same  to  the  ap- 
pellants, with  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging,  making  no  reference  to  per- 
sonal property.  Stewart  claimed  the  hop  press  as  per- 
sonal property,  contending  that  it  did  not,  for  that  reason, 
pass  to  the  appellants  by  the  deed  last  mentioned.  After 
the  time  for  making  the  deferred  payment  had  expired, 
the  appellants  tendered  to  the  respondents  a  warranty 
deed  for  the  premises,  and  demanded  of  them  the  payment 
of  the  deferred  part  of  purchase  price.  This  deed  the 
respondents  refused  to  accept,  whereupon  another  was 
tendered,  describing  the  land  in  a  slightly  different  man- 
ner, which  was  likewise  refused ;  the  respondents  refusing 
at  the  same  time  to  pay  the  balance  of  the  purchase  price. 
Thereupon  the  appellants  brought  this  action  to  enforce 
a  specific  performance  of  the  contract.  Tho  respondents, 
answering  the  complaint,  admitted  the  execution  of  the 
contract,  and  sought  to  counterclaim  by  way  of  damages 
because  of  the  failure  of  the  appellants  to  deliver  to  them 
the  hop  press.  After  a  trial  the  lower  court  made  find- 
ings to  the  effect  that  the  hop  press  was  an  appurtenant 
to  the  land  described  in  the  agreement  sued  upon,  and 
that  the  respondents  were  damaged  in  the  sum  of  $300 
because  of  the  failure  of  the  appellants  to  deliver  the  same 
to  them,  and  entered  a  judgment  and  decree  requiring 
the  respondents  to  accept  the  deeds  tendered  as  a  good  and 
sufficient  conveyance  of  the  premises ;  awarding  to  the  ap- 
pellants the  purchase  price  and  interest,  after  deducting 
therefrom  the  amount  found  as  damages. 
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The  agreement  sued  upon  was  an  agreement  to  convey 
a  certain  described  tract  of  land,  with  the  appurtenances 
thereunto  belonging.  Whatever  would  pass  under  a  deed 
containing  a  like  description  and  a  like  term  was  agreed 
thereby  to  be  conveyed,  but  nothing  more.  A  hop  press 
placed  in  a  building  situate  upon  land  is  not  appurtenant 
to  the  land,  under  any  of  the  accepted  definitions  of  that 
term.  * 

"Appurtenances,"  says  Rothrock,  J.,  in  Ottumwa 
Woolen  Mill  Co.  v.  HaAvley,  44  Iowa,  57  (24  Am.  Eep. 
719),  "are  things  belonging  to  another  thing  as  principal 
and  which  pass  as  incident  to  the  principal  thing.  The 
term  as  used  in  conveyances  passes  nothing  but  the  land 
and  such  things  as  belong  thereto,  and  are  part  of  the 
realty." 

And  Mr.  Justice  Stoby,  after  saying  that  certain 
things  may  pass  by  grant,  as  appurtenances,  if  such  be 
the  clear  intent  of  the  parties  as  gathered  from  the  terms 
of  the  instrument  of  conveyance,  says : 

"In  a  case,  therefore,  where  the  words  of  a  grant  pass 
land  'with  its  appurtenances,'  the  law  will,  in  the  absence 
of  any  controlling  words,  deem  the  word  'appurtenances' 
to  be  used  in  its  technical  sense;  and  that  construction 
will  not  be  displaced  until  it  is  made  manifest  from  other 
parts  of  the  grant  that  some  other  thing  was  actually  in- 
tended by  the  parties.  I  say,  until  it  is  made  manifest; 
by  which  I  mean,  clearly  and  definitely  ascertained  that 
the  word  is  used  in  another  sense.  I  add,  also,  from  other 
parts  of  the  same  grant ;  for  it  is  not  open  to  parol  evi- 
dence to  explain  or  vary  the  legal  sense.  If  there  is 
nothing  in  rerum  natura,  upon  which  the  word  can  oper- 
ate, that  does  not  entitle  the  court  to  desert  the  legal 
sense.  It  has  been  said  by  the  counsel  for  the  defendant, 
that  there  were  buildings  on  No.  2,  to  which  the  word 
'appurtenances'  is  commonly  applied.  But  such  build- 
ings are  in  no  just  sense  'appurtenances;'  but,  if  annexed 
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to  the  freehold,  they  are  a  parcel  of  the  land,  and  pass  as 
such  by  the  deed.  It  is  not,  however,  necessary  to  show 
that  there  are  things  granted,  to  which  the  word  applies.  „ 
It  is  often  thrown  in  by  conveyancers  without  any  actual 
knowledge  of  the  premises,  to  avail,  as  far  as  it  may  avail, 
by  way  of  cautionary  enlargement  of  the  principal  grant, 
if  there  be  anything,  on  which  it  may  operate.  If  there 
be  in  fact  no  appurtenances,  then  the  word,  like  other 
expletives  in  a  deed,  is  merely  nugatory."  United  States  v. 
Harris,  1  Sumn.  21  (Fed.  Cas.  Xo.  15,315). 

In  the  agreement  before  us  there  is  nothing  which  in- 
dicates that  the  word  "appurtenant"  was  used  other  than 
in  its  technical  sense.  Whether,  therefore,  the  hop  press 
was  part  of  the  property  agreed  to  he  conveyed  cannot 
be  gathered  from  any  consideration  of  the  clause  of  the 
agreement  mentioning  appurtenances,  but  must  be 
gathered  from  another  and  entirely  different  consider- 
ation, viz.,  was  it  so  attached  to  the  realty  as  to  make  it 
a  part  thereof?  In  other  words,  was  it  what  in  law  is 
denominated  a  "fixture?"  On  this  question  the  trial 
court  made  no  finding,  nor  does  it  appear  that  the  evi- 
dence was  specially  directed  thereto.  Enough  does  ap-. 
pear,  however,  to  show  that  hop  presses  of  this  character 
are  constructed  without  reference  to  use  in  any  particu- 
lar building,  but  are  articles  of  merchandise,  bought  and 
sold  in  the  markets,  and  having  of  themselves  a  market 
value,  and  that  this  press  did  not  differ  in  kind  from  the 
ordinary  hop  press.  Articles  of  this  character  have  gen- 
erally been  held  in  this  state  to  be  personal  property, 
which  do  not  pass  by  a  grant  of  the  fee  of  real  property, 
though  situate  in  a  building  erected  thereon  at  the  time  of 
the  grant,  if  they  can  be  removed  without  material  in- 
jury to  the  fee.  See  Neuf elder  v.  Third  St  &  Suburban 
Railway,  23  Wash.  470  (63  Pac.  197,  53  L.  R  A.  600), 
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where  the  cases  will  be  found  collected.  As  to  the  man- 
ner in  which  this  particular  press  was  attached  to  the 
building,  the  only  witness  who  testifies  on  the  subject 
says  that  the  baling  room  was  just  high  enough  to  re- 
ceive the  press,  so  that  it  canie  even  with  the  top  of  the 
upper  floor;  that  an  opening  was  left  to  receive  the 
press,  which  was  floored  over,  apparently  after  the 
press  was  put  into  the  building;  and  that  the  persons 
removing  the  press  (to  use  the  language  of  the  witness) 
"ripped  that  up,  and  hitched  the  team  to  it  [the  press] 
and  drawed  it  away."  It  was  not  shown  that  this  rip- 
ping up  of  the  floor  covering  the  opening  caused  any  ma- 
terial injury  to  the  building,  and,  under  the  rule  of  the 
cases  above  cited,  we  do  not  think  the  press  was  so  at- 
tached to  the  building  as  to  make  it  any  part  of  the  realty. 
This  being  so,  it  was  not  included  within  the  agreement 
to  convey,  and  the  respondents  could  not,  therefore,  re- 
cover damages  for  the  appellants'  failure  to  deliver  pos- 
session of  it  to  them. 

We  have  not  overlooked  the  evidence  on  the  part  of  the 
respondents  to  the  effect  that  they  were  extensively  en- 
gaged in  the  business  of  hop  raising,  and  that  they  pur- 
chased this  pro}M?rty  for  the  purpose  of  curing  and  other- 
wise preparing  for  market  their  product,  and  that  a  hop 
press  is  a  necessary  part  of  the  machinery  required  for 
that  purpose.  But  this  cannot  avail  the  respondents. 
There  is  no  pretense  that  there  was  any  fraud  or  mistake 
in  the  execution  of  the  agreement  to  convey,  or  that  it  is 
either  uncertain  or  ambiguous  in  its  terms;  nor  was  it 
shown  that  there  was  any  separate  collateral  agreement, 
independent  of  the  writing,  by  which  the  appellants 
agreed  to  sell  them  the  press.  What  the  appellants  agreed 
to  convey  must  therefore  be  gathered  from  the  writing 
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itself.      Its  legal  sense  cannot  be  explained  or  varied  by 
parol  evidence. 

The  judgment  appealed  from  is  reversed  in  so  far  as 
it  allows  damages  to  the  respondents,  and  the  cause  is 
remanded, "with  instructions  to  modify  the  judgment  by 
disallowing  such  damages,  and  allowing  the  appellants 
to  recover  for  the  full  amount  of  the  deferred  part  of  the 
purchase  price,  with  interest,  according  to  the  terms  of 
the  agreement. 

Rkavis,    C   J.,   and   Hadley,   Dinbak,   Anders,   and 


Mount,  JJ.,  concur. 


[No.  3902.     Decided  March  20.  1902.] 

Isaac  Catiicart,  Respondent,  v.    Wij/liam    J.    Bryant, 

Appellant. 

APPEAL EXCEPTIONS  TO  FINDINGS. 

Exceptions  to  findings  of  fact  are  only  necessary  In  case  a  re- 
view of  such  findings  Is  sought  on  appeal. 

SAME BRIEFS  —  BULE  REQUIRING  FINDINGS  TO  BE  PRINTED. 

Rule  8  of  the  supreme  court,  which  requires  findings  of  fact 
and  conclusions  of  law  to  be  printed  in  the  appellant's  brief,  does 
not  contemplate  the  printing  of  such  findings  and  conclusions 
when  no  question  is  sought  to  be  raised  thereon. 

SUBROGATION ACTION  BY  SURETY  —  LIMITATIONS. 

Where  a  surety  upon  a  bond  pays  a  judgment  against  the  prin- 
cipal debtor  and  himself,  an  action  by  him  against  his  principal 
to  recover  the  amount  of  the  judgment  cannot  be  maintained 
after  the  expiration  of  six  years  from  the  date  of  its  entry,  since 
the  judgment  creditor  would  be  barred,  and  the  surety  would 
have  no  greater  rights  by  subrogation  than  the  judgment  creditor 
had. 

Appeal  from  Superior  Court,  King  County. — lion. 
Orange  Jacobs,  Judge.     Reversed. 
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Preston,  Carr  &  Oilman,  for  appellant. 
H.  B.  Huntley,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  J. — The  respondent,  who  was  plaintiff 
below,  alleges  in  his  complaint,  which  was  filed  on  May 
15,  1900,  that  one  R  V.  Tompkins,  on  October  22,  1892, 
in  the  superior  court  of  Snohomish  county,  duly  recovered 
a  judgment  against  the  appellant  and  respondent  and  one 
E.  C.  Ferguson  for  the  sum  of  $980.18,  with  interest  and 
costs,  which  judgment  was  recovered  upon  a  certain  re- 
plevin bond  in  which  the  appellant  was  principal  and  the 
respondent  and  Ferguson  were  sureties.  The  complaint 
further  alleges  that  the  appellant  neglected  to  pay  or  sat- 
isfy the  judgment,  and  that  execution  was  issued  thereon 
and  the  respondent's  property  levied  upon  to  satisfy  the 
same,  whereupon  he  was  obliged  to  pay,  and  did  pay,  the 
judgment  with  interest  and  costs,  amounting  to  the  sum 
of  $1,388.50;  that  he  paid  the  judgment  on  November 
15,  1892,  and  that  the  appellant,  though  often  requested 
to  do  so,  had  not  reimbursed  him  therefor.  The  appel- 
lant demurred  to  the  complaint,  on  the  ground  that  thfc 
action  had  not  been  commenced  within  the  time  limited 
by  law;  which  demurrer  being  overruled,  he  answered, 
denying  tlutt  the  respondent  was  a  surety,  or  that  he  had 
paid  the  jmlinnent,  and  pleading  affirmatively  the  stat- 
ute of  limitations.  A  demurrer  was  sustained  to  the  af- 
firmative pica,  and  the  action  was  tried  by  the  court 
without  a  jury  on  the  issues  made  by  the  denials  in  the 
answer.  The  court  found  the  facts  substantially  as  al- 
leged in  the  complaint,  and  entered  judgment  for  the 
respondent.     This  appeal  is  from  that  judgment. 

The  respondent  moves  to  dismiss  the  appeal,  for  the 
reason  that  no  exceptions  were  taken  to  the  findings  of 
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fact,  and  the  further  reason  that  the  findingB  of  fact  and 
conclusions  of  law  are  not  printed  in  the  appellant's 
brief.  Neither  of  these  grounds  are  tenable.  On  the 
findings  of  fact  the  appellant  makes  no  contention  here; 
on  the  contrary,  he  concedes  that  the  court  correctly  found 
the  facts.  As  he  asks  no  review  of  these  findings,  it  was 
not  necessary  that  he  except  thereto;  and  for  the  same 
reason  he  was  not  obliged  to  print  them  in  his  brief  in 
order  to  have  the  questions  of  law  the  record  suggests  re- 
viewed by  this  court.  Rule  8  requires  the  findings  and 
conclusions  to  be  printed  only  in  those  cases  where  some 
question  is  sought  to  be  raised  thereon  on  the  appeal. 

The  record  presents  but  a  single  question:  Was  the 
right  to  maintain  an  action  upon  the  claim  sued  upon 
barred  by  the  statute  of  limitations?  The  appellant  con- 
tends that  it  was  so  barred,  for  two  reasons:  (1)  That 
the  respondent's  cause  of  action  was  not  upon  the  judg- 
ment, but  upon  the  implied  promise  of  his  principal  to 
repay  the  amount  which  he,  as  surety,  was  compelled  to 
pay  on  the  judgment,  and  that  he  was,  therefore,  but  a 
simple  contract  creditor,  and  his  right  of  action  was 
barred  after  a  lapse  of  three  years  from  the  time  the  pay- 
ment was  made;  and  (2)  that,  if  he  was  by  the  pay- 
ment subrogated  to  the  rights  of  the  judgment  creditor 
in  the  judgment,  the  judgment  creditor's  right  to  an 
action  on  the  judgment  was  barred  by  the  statute  after  a 
lapse  of  six  years  from  the  date  of  its  entry ;  and  the  re- 
spondent, having  no  greater  interest  therein,  was  likewise 
barred  from  maintaining  an  action  thereon  after  the 
lapse  of  that  time.  The  first  position,  in  so  far  as  it 
maintains  that  a  surety  in  a  judgment,  by  paying  the 
same,  is  relegated  to  the  position 'of  a  simple  contract 
creditor  of  his  principal,   is  seemingly  in  conflict  with 
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the  statute  on  that  subject  (§  5709,  Ballinger)  and  the 
decision  of  this  court  in  the  case  of  Murray  v.  Meade, 
5  Wash.  693  (32  Pac  780),  where  the  construction  of  the 
statute  was  in  question.  But,  be  this  as  it  may,  it  is 
clear  that  even  if  it  be  conceded  that  the  respondent,  by 
paying  the  judgment,  was  subrogated  to  the  rights  of  his 
principal  therein,  the  right  of  action  was  barred  on  the 
second  ground  stated.  By  being  subrogated  to  the 
rights  of  his  judgment  creditor,  the  appellant  could  ac- 
quire no  greater  rightd  in  the  judgment  than  his  judg- 
ment creditor  had  therein,  and  we  held  in  the  recent  case 
of  Citizens'  National  Bank  v.  Lucas,  26  Wash.  417  (67 
Pac.  252),  where  the  question  is  fully  discussed,  that  a 
judgment  creditor  could  not  maintain  an  action  upon  a 
judgment  after  the  lapse  of  six  years  from  the  date  of  its 
entry.  As  more  than  six  years  elapsed  between  the  time 
of  the  entry  of  the  judgment  sued  upon  and  time  of  the 
commencement  of  this  action,  and,  as  this  fact  appeared 
on  the  face  of  the  complaint,  the  demurrer  thereto  should 
have  been  sustained.  The  judgment  appealed  from  is, 
therefore,  reversed,  and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  complaint,  and 
to  enter  judgment  for  the  appellant  to  the  effect  that  the 
respondent  take  nothing  by  his  action. 

Reavis,  C.    J.,    and    Hadley,   Dunbar,    White   and 
Mount,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result. 
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[No.  4222.     Decided  March  20,  1902.] 

The  State  of  Washington  on  the  Relation   of   C.   A. 
Heckman  v.  Supebioe  Court  of  King  County. 

BANKBUPTCY —  EFFECT    OF    ADJUDICATION    UPON    ACTION    FENDING    IN 
STATE  COUBT. 

An  adjudication  of  bankruptcy,  made  in  the  federal  court  under 
the  United  States  bankruptcy  law,  will  not  deprive  a  state  court 
of  jurisdiction  in  a  pending  suit,  in  which  such  bankrupts  are 
involved  as  parties.  (State  ex  rel.  Btrohl  v.  Superior  Court,  20 
Wash*  545,  explained.) 

Original  Application  for    Prohibition. 

J.  L.  Finch,  for  relator. 

Richard  Saxe  Jones,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — The  relator,  Heckman,  applied  for  an  al- 
ternative writ  of  prohibition  to  the  superior  court  of  King 
county.  He  stated  that  a  suit  was  pending  in  the  super- 
ior court,  wherein  William  Curtis  was  plaintiff  and  re- 
lator and  Hanson  were  defendants,  and  Larsen  was  re- 
ceiver; that  relator  was  interested  beneficially  therein; 
that  on  the  17th  day  of  January,  1902,  relator  and  Han- 
son as  co-partners,  were  adjudged  bankrupts  in  the 
United  States  district  court ;  that  said  suit  in  the  superior 
court  was  founded  upon  a  claim  against  said  co-partners 
from  which  a  discharge  in  bankruptcy  could  be  given,  and 
that  said  suit  was  pending  at  the  time  of  the  filing  of  the 
petition  in  bankruptcy.  That  thereafter,  on  the  6th  day  of 
March,  1902,  the  said  receiver  moved  the  superior  court  for 
an  order  confirming  the  sale  of  certain  property  for  the 
sum  of  $24,000,  which  property  was  owned  by  relator  and 
Hanson  as  copartners  and  then  in  the  custody  of  the  re- 
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ceiver,  and  which  sale  was  going  to  be  made  after  the  ad- 
judication that  such  co-partners  were  bankrupts,  and  after 
knowledge  on  the  part  of  the  receiver  and  of  the  superior 
court  of  the  adjudication  in  bankruptcy,  and  after  the 
appearance  of  relator  in  the  superior  court  and  his  ob- 
jection to  confirmation  of  such  sale  on  the  ground  that 
the  court  was  without  jurisdiction  to  further  proceed. 
There  were  some  other  statements  relative  to  the  action  of 
the  superior  court  in  regard  to  time  for  the  examination 
of  the  receiver's  accounts  and  matters  of  like  nature. 
These  are  deemed  immaterial  to  notice.  When  the  appli- 
cation for  the  writ  was  made,  it  was  suggested  by  counsel 
for  relator  that  opportunity  had  not  been  afforded  re- 
lator to  ascertain  fully  all  the  facts  relating  to  the  proced- 
ure in  the  superior  and  the  bankruptcy  courts*  An  order 
to  show  cause  why  the  writ  should  not  issue  was  granted. 
Upon  the  return  of  the  order  it  appears  that  the  suit  in  the 
superior  court  was  commenced  in  July,  1901,  against  the 
said  co-partners,  and  the  receiver,  Larsen,  appointed  there- 
in under  the  direction  of  the  court,  took  possession  of  the 
property  of  the  co-partnership,  and,  after  the  adjudica- 
tion that  the  co-partners  were  bankrupts,  the  district  court 
of  the  United  States  temporarily  restrained  the  receiver 
Larsen  from  further  proceedings,  but  thereafter  dissolved 
such  order,  and  that  the  superior  court  is  proceeding  to 
close  such  receivership. 

The  only  inquiry  here  is  into  the  jurisdiction  of  the 
superior  court  in  the  premises.  There  seems  to  have  been 
for  some  time  considerable  uncertainty  in  the  view  of  the 
courts  as  to  the  effect  of  the  enactment  of  the  federal  bank- 
ruptcy law  upon  the  jurisdiction  of  the  state  tribunals 
when  insolvent  debtors  became  involved  in  such  proceed- 
ings, but  it  seems  to  be  now  settled  that  the  mere  enact- 


STATE  EX  REL.  HECKMAN  y.  SUPERIOR  COURT.        37 
Mar.  1902.]        Opinion  of  the  Court — Reavis,  C.  J. 

ment  of  the  bankruptcy  law  does  not  oust  the  state  courts 
of  their  jurisdiction.  State  ex  rel.  Strohl  v.  Superior 
Court,  20  Wash.  545  (56  Pac.  35),  also  annotations  in  45 
L.  R.  A.  177.  The  observation  at  the  conclusion  of  the 
opinion  in  this  case,  "Unquestionably,  upon  such  adjudi- 
cation the  power  of  the  state  court  to  proceed  further 
■ceases,"  was  not  involved  in  the  decision,  and  such  ex- 
pression, without  qualification,  is  incorrect.  It  is  also 
determined  by  the  highest  authority  that  the  adjudication 
of  bankruptcy  in  the  federal  court  of  persons  who  may 
he  parties  in  a  suit  pending  in  the  state  court  does  not  of 
itself  deprive  the  state  court  of  jurisdiction  in  such  case. 
The  supreme  court  of  the  United  States  in  Eyster  v.  Oaff, 
91  U.  S.  521,  observes: 

"It  is  a  mistake  to  suppose  that  the  Bankrupt  Law 
avoids  of  its  own  force  all  judicial  proceedings  in  the 
state  or  other  courts  the  instant  one  of  the  parties  is  ad- 
judged a  bankrupt     There  is  nothing  in  the  act  which 

sanctions  such  a  proposition The  same  courts 

remain  open  to  him  in  such  contests,  and  the  stat- 
ute has  not  divested  those  courts  of  jurisdiction  in  such 
actions.  If  it  has  for  certain  classes  of  actions  conferred 
a  jurisdiction  for  the  benefit  of  the  assignee  in  the  cir- 
cuit and  district  courts  of  the  United  States,  it  is  con- 
current with  and  does  not  divest  that  of  the  state  courts." 

The  duty  of  the  state  court  is  very  well  expresse  1  by 
the  supreme  court  of  Georgia  in  Freeman  v.  Fort,  52 
Ga.  371 : 

"When  the  assignees  of  the  bankrupts  shall  make  a 
proper  case  which  will  authorize  the  bankrupt  court  to 
enjoin  the  complainants  in  the  creditors'  bill  from  pro- 
ceeding in  the  state  court  to  have  their  respective  claims 
and  liens  adjudicated  in  that  court,  and  shall  obtain  the 
sanction  of  the  bankrupt  court  for  that  purpose,  then,  and 
not  until  then,  would  it  be  the  duty  of  the  state  court  to 
turn  over  to  the  assignees  the  assets  in  its  custody,  to  be 
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administered  by  the  bankrupt  court.  Inasmuch  as  the 
state  court  had  acquired  the  jurisdiction  and  custody  of 
the  defendant's  property  and  effects  for  the  purposes 
specified  in  the  creditors'  bill  before  they  were  adjudged 
bankrupts,  the  assignees  cannot  accomplish  the  object 
sought  by  them  on  a  mere  motion,  without  first  instituting 
regular  proceedings  for  that  purpose  in  the  bankrupt 
court," 

Upon  the  facts  shown,  the  superior  court  is  within  its 
jurisdiction,  and  the  writ  is  denied. 

Anders,  Hadxey,  Fulxerton,  Mount,  Dunbar  and 
White,  JJ.,  concur. 


[No.  3942.     Decided  March  21,  1902.] 

The  State  of  Washington  on  the  Relation  of  N.  H. 
Latimer,  Respondent,  v.  W.  J.  Henry  et  ah,  as  Comr 
missioners  of  Skagit  County,  Appellants. 

STATUTES  —  CONSTITUTIONALITY  OF  CURATIVE  ACT. 

It  is  within  the  power  of  the  legislature  to  enact  a  statute 
authorizing  the  making  of  an  assessment  to  cover  the  cost  of 
work  done  on  a  public  improvement  under  a  void  law. 

DAMAGES  —  CONSTITUTIONAL  LAW  —  ASSESSMENT  AGAINST  SCHOOL 
LANDS. 

That  part  of  §  8  of  the  act  of  1895  (Bal.  Code,  5  3762),  con- 
cerning the  payment  of  benefits  for  drainage  ditches  which  pro- 
vides that  "when  an  assessment  shall  be  apportioned  against  any 
school  lands  of  the  state,  the  county  shall  pay  the  same  out 
of  Its  general  fund  and  have  a  Hen  on  the  proceeds  of  the 
sale  of  such  lands"  for  its  reimbursement,  is  unconstitutional 
on  the  ground  that  funds  raised  by  taxation  for  general  county 
purposes  cannot  be  applied  to  the  payment  of  assessments  for 
local  improvements,  and  on  the  further  ground  that  the  proceeds 
of  the  sales  of  school  lands  cannot  be  diverted  from  the  perma- 
nent and  irreducible  common  school  fund. 
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8AME. 

Although  school  lands  benefited  by  the  construction  of  a 
ditch  cannot  be  rendered  liable  for  the  payment  thereof,  such 
benefits  cannot  be  charged  up  against  private  property,  and, 
in  such  cases,  the  assessment  should  be  levied  against  the 
school  lands,  leaving  it  to  the  state  to  provide  therefor  by  proper 
legislation. 

SAME INVAUDITY  OF  POBTION  OF  ACT  —  EFFECT. 

An  act  providing  for  the  construction  of  ditches  for  agricul- 
tural, sanitary,  and  domestic  purposes  is  not  unconstitutional  by 
reason  of  the  invalidity  of  a  portion  of  the  act  providing  for  the 
assessment  of  school  lands  to  help  pay  therefor,  when  the  act, 
after  the  exclusion  of  such  void  portion,  Is  sufficient  in  Itself  to 
constitute  a  complete  law,  capable  of  being  executed  without  any 
dependence  upon  the  rejected  portion. 

SAME DUE  PROCESS  OF  LAW. 

The  act  of  1895  (Bal.  Code,  {§3755-3762),  providing  for  the 
payment  of  expenses  theretofore  Incurred  in  the  construction  of 
ditches  is  not  subject  to  the  objection  that  it  deprives  the  land- 
owner of  property  without  due  process  of  law,  because  no  pro- 
vision is  made  in  the  act  in  positive  terms  for  contesting  the 
assessments  imposed  by  the  county  commissioners,  since  the  act 
itself  provides  that  in  a  suit  to  enforce  the  lien  the  property 
owner  might  set  up  any  matter  respecting  the  amount  or  legality 
of  the  assessment,  and  in  addition  an  ample  remedy  for  reviewing 
the  proceedings  of  the  board  of  commissioners  Is  provided  by  writ 
of  certiorari  under  the  general  laws  of  the  state. 

SAME COUNTY      COMMISSIONERS  —  PRESUMPTIONS      AS      TO      IMPAR- 
TIALITY. 

The  fact  that  county  commissioners  are  to  disburse  moneys 
in  a  ditch  fund  under  their  control  in  the  way  pointed  out  by 
law,  on  the  happening  of  certain  events  determined  by  them  ju- 
dicially would  raise  no  presumption  that  they  would  not  be  an 
impartial  tribunal. 

Appeal  from  Superior  Court,  Skagit  County. — Hon. 
Jesse  P.  Houses,  Judge.     Modified. 

M.  P.  Hurd,  Henry  McBride,  Thomas  Smith  and  E. 
C.  Million,  for  appellants. 

Frank  Quinby  and  Kerr  &  McCord,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — This  appeal  is  prosecuted  from  a  judg- 
ment awarding  mandamus  in  favor  of  the  respondent, 
requiring  appellants,  as  commissioners  of  Skagit  county, 
to  proceed  to  make  an  assessment  by  the  apportionment 
of  the  cost  of  the  construction  of  a  drainage  system,  known 
as  the  "Olympia  Marsh  Ditch/'  against  various  tracts  of 
land  claimed  to  be  benefited  by  such  improvement,  ex- 
cluding therefrom  certain  school  lands.  In  the  year  1891 
the  commissioners  of  Skagit  county,  acting  under  the  law 
of  March,  1890  (Laws  1889-90,  p.  652),  caused  to  be 
constructed  a  system  of  drainage,  on  what  is  known  as  the 
"Olympia  Marsh,"  and,  to  pay  for  the  same,  caused  to 
be  issued  warrants  upon  the  county  auditor  out  of  a  fund 
known  as  "Olympia  Marsh  Ditch  Fund,"  which  was  a  re- 
ceptacle for  moneys  to  be  collected  from  the  assessments 
to  be  levied  upon  land  benefited  by  such  system  of  drain- 
age. The  law  having  been  declared  void  by  this  court, 
Skagit  County  v.  Stiles,  10  Wash.  388  (39  Pac.  116), 
and  the  assessment  invalid,  as  a  consequence  there  was  not 
sufficient  money  ever  paid  into  this  fund  to  redeem  the 
warrants,  and  the  legislature  of  1895  passed  an  act  in  the 
nature  of  remedial  legislation  (Session  Laws  1895,  p. 
142),  which  provides  for  a  reassessment  of  the  property 
in  such  cases.  Under  the  provisions  of  this  last  act  the 
county  commissioners  have  caused  to  be  condemned  the 
right  of  way  for  the  ditch  in  question,  and  proceeded  to  as- 
certain the  aggregate  cost  of  the  ditch  and  apportion  the  cost 
to  the  lands  claimed  to  be  benefited,  the  amount  as  so  ap- 
portioned being  $15,184.98,  and  fixed  a  day  for  the  hearing 
of  said  apportionment,  gave  notice  to  land  owners,  and, 
upon  the  hearing,  and  upon  the  objection  of  the  land 
owners,  the  commissioners  refused  to  proceed  further  on 
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the  ground  that  the  law  was  unconstitutional  and  void, 
and  that  they  had  no  jurisdiction.  In  order  to  pay  for 
the  right  of  way  of  the  land  condemned,  the  commis- 
sioners had  issued  bonds,  as  provided  for  in  the  law  of 
1895,  to  the  amount  of  $1,600,  and  sold  the  same  to  the  re- 
spondent herein,  and  as  the  owner  of  such  bonds,  and  also 
as  the  holder  of  a  warrant  for  $500  issued  October  6, 
1891,  on  account  of  the  original  construction  of  the  ditch, 
respondent  brought  this  action  in  mandamus  to  compel 
the  appellants,  as  county  commissioners,  to  proceed  to 
make  a  reassessment  in  accordance  with  the  law  of  1895. 
The  trial  court  ordered  the  reassessment  made,  excluding 
all  school,  lands,  and  it  is  from  this  decision  that  appel- 
lants bring  this  action  here  for  review. 

The  answer  of  the  county  commissioners  to  the  affi- 
davit for  the  writ  is  as  follows : 

"That  of  the  lands  included  within  township  35  north, 
and  range  3  and  4  east>  in  Skagit  county,  Washington, 
and  referred  to  in  plaintiff's  affidavit,  a  part  thereof  con- 
sists of  state  or  school  lands,,  being  in  section  36  and 
township  35  north,  of  range  3  east,  and  section  16  in  town- 
ship 35  north,  of  range  4  east,  all  of  which  said  school 
lands  are  still  owned  and  controlled  by  the  state  of  Wash- 
ington, and  that  the  tax  so  assessed  and  levied  thereon  will 
amount  in  the  aggregate  to  $2,500 ;  and,  if  these  defend- 
ants are  compelled  to  proceed  under  the  law  of  1895  to 
make  a  complete  and  perfect  assessment  for  the  payment 
of  the  indebtedness  referred  to  in  plaintiff's  affidavit,  the 
said  county  of  Skagit  will  be  compelled  to  advance,  for 
the  use  and  benefit  of  the  state  of  Washington,  and  with- 
out any  benefit  to  the  said  county,  ihe  said  sum  of  $2,- 
500,  and  that  by  so  doing  the  said  county  of  Skagit  will 
be  deprived  of  property  without  having  received  {my  bene- 
fit therefor  or  without  due  process  of  law.  This  defend- 
ant alleges,  that  the  improvements  as  heretofore  made  or 
as  contemplated  are  of  no  benefit  to  the  said  county  of 
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Skagit  at  large,  and  these  defendants  allege  that  such  as- 
sessment as  to  such  county  would  be  depriving  the  said 
county  (of  property)  without  due  process  of  law,  and 
contrary  to  the  provisions  of  the  constitution  of  the  state 
of  Washington  and  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  the  benefits  of  which  pro- 
visions are  hereby  especially  set  up  and  claimed  by  these 
defendants  both  for  themselves  and  said  county  of 
Skagit" 

The  defendants  further  allege: 

"That  the  statute  upon  which  these  proceedings  are 
based  is  unconstitutional  and  void,  and  in  conflict  with 
the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  in  that  it  deprives  the  owners  of  the  land 
described  in  said  affidavit  of  their  property  without  due 
process  of  law,  and  these  defendants  for  themselves  and 
for  the  owners  of  said  property  hereby  set  up  and  cl/rim 
the  benefit  of  the  provisions  of  the  said  fourteenth  amend- 
ment to  said  constitution." 

Appellants  in  their  brief  contend  that  the  action  of  the 
trial  court  was  erroneous  and  should  be  reversed  for  the 
following  reasons,  towit:  (1)  That  the  entire  act  of  1895 
is  unconstitutional  and  void  and  in  conflict  not  only  with 
the  constitution  of  the  state  of  Washington,  but  with  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States;  (2)  that,  conceding  the  law  of  1895  to  be  other- 
wise valid,  it  is  void  as  to  the  county  because  it  requires 
the  county  to  advance  and  pay  any  assessment  upon 
school  lands;  (3)  that  the  act  of  1895  is  invalid  because 
it  fails  to  provide  for  an  impartial  tribunal  to  determine 
the  benefits  and  make  the  assessments;  (4)  that  the  said 
law  is  invalid  because  it  requires  that  assessments  shall 
be  made  to  an  amount  equal  to  the  outstanding  warrants, 
regardless  of  whether  the  cost  exceeds  the  benefits;  (5) 
that  the  judgment  is  erroneous  in  that  it  requires  that  all 
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school  lands  shall  be  excluded  from  assessment  The  ap- 
pellants, for  one  reason,  urge  that  the  act  is  unconstitu- 
tional because  it  attempts  to  breathe  life  into  the  acts  of 
the  county  commissioners  which  were  had  and  done 
under  a  void  law,  and,  as  a  void  law  confers  no  rights, 
rights  cannot  be  built  up  under  it.  This  very  point  waa 
suggested  in  Lewis  County  v.  Gordon,  20  Wash.  80  (54 
Pac.  779),  and  decided  adversely  to  the  contention  of  the 
appellants.  Touching  the  identical  ditch  in  controversy 
in  this  action,  where,  under  the  first  section  of  the  act 
of  1895,  a  suit  was  instituted  to  condemn  a  right  of  way, 
this  court  held  in  Skagit  County  v.  McLean,  20  Wash. 
92  (54  Pac.  781),  that  the  act  of  1895  was  constitu- 
tional In  Lewis  County  v.  Gordon,  supra,  it  was  also 
held  that  the  legislature  might  properly  authorize  pay- 
ment in  condemnation  proceedings  of  expenses  incurred 
under  the  act  of  1890,  and  that  the  construction  of  ditches 
for  drainage  of  land  otherwise  useless  for  agricultural 
purposes  was  a  public  use.  Some  of  the  questions  now 
presented  as  to  the  constitutionality  of  the  act  are  for  the 
first  time  brought  to  our  attention  under  this  appeal. 

We  think,  because  the  state  has  an  interest  in  the  health 
of  its  citizens,  that  the  legislature  had  authority  to  pro- 
vide that  school  lands  benefited  should  be  taken  into  con- 
sideration in  apportioning  the  cost  of  the  improvements; 
that  the  portion  of  the  cost  appertaining  to  the  school  land 
benefited  should  not  be  assessed  against  private  property 
benefited.  So  far  as  the  act  in  question  seeks  to  accom- 
plish these  objects  it  is  not  unconstitutional.  McLean 
County  v.  Bloomington,  106  111.  209 ;  Hassan  v.  Roches- 
ter, 67  X.  T.  528. 

We  do  not  mean  to  hold  that  funds  derived  from  the 
sale  of  school  lands  can  be  appropriated  to  any  other  use, 
or  that  school  lands  can  be  assessed  and  sold  to  pay  for 
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local  improvements.  We  do  not  think  this  can  be  done. 
The  state  holds  these  lands  in  trust  for  a  particular  pur- 
pose. Under  the  constitution  the  proceeds  of  the  sale  of 
these  lands  constitute  a  portion  of  the  permanent  and  ir- 
reducible common  school  fund.  This  fund  cannot  be  de- 
Toted  to  any  other  purpose.  The  lands  cannot  be  sold  to 
pay  for  local  improvements,  for  thereby  they  might  be 
totally  absorbed  and  diverted  from  such  fund ;  for,  while 
it  may  be  true  in  theory,  it  is  not  always  true  in  fact, 
that  lands  exposed  to  sale  for  the  payment  of  local  im- 
provement assessments  will  bring  enough  to  cover  the  en- 
hanced value  of  the  land.  Edgerton  v.  Huntington 
School  Township,  126  Ind.  261  (26  K  E.  156)  ;  People 
ex  rel.  Little  v.  Trustees  of  School  Township,  118  111. 
52  (7  X.  E.  262). 

The  question  before  us  relates  purely  to  the  right 
of  the  state  to  apportion  a  public  burden  upon  public  in 
common  with  private  property  in  proportion  to  the  benefits 
conferred  upon  that  property.  While  special  assessments 
against  private  property  may  be  collected  from  the  prop- 
erty itself,  the  act  under  consideration  does  not  attempt 
to  apply  this  rule  to  public  property.  It  provides  a  differ- 
ent method  as  to  such  property  for  the  collection  of  the 
assessment.  The  method  provided  may  be  unconstitutional, 
but  it  does  not  follow  from  that  fact  that  the  entire  act  is 
unconstitutional.  The  state  has  received  a  benefit  con- 
ducive to  the  health  of  its  inhabitants  from  the  improve- 
ment, and  it  is  to  be  presumed  that,  after  it  has  enacted  that 
the  burden  shall  rest  alike  upon  private  and  public  property 
benefited,  it  will  provide  a  lawful  way  to  pay  its  share. 
This  is  a  subject  for  further  legislation  if  the  provision 
made  for  the  payment  of  the  state's  proportion  is  invalid. 
As  was  said  by  tha  supreme  court  of  Xew  York,  in  the  case 
of  Hassan  v.  Rochester,  supra : 
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"Although  the  state  cannot  be  made  a  party  to  an  action 
to  enforce  such  a  claim  and  be  sued  in  its  sovereign  capac- 
ity it  may  be  assumed  that  the  state  will  provide  means  for 
the  liquidation  of  assessments  imposed  by  virtue  of  laws 
enacted  by  its  legislature,  and  that  as  has  been  frequently 
done  heretofore,  appropriations  will  be  made  for  that  pur- 
pose. As  we  have  seen,  the  state  has  practically  recognized 
its  liability  to  municipal  corporations  for  assessments  im- 
posed, and  those  who  are  to  be  benefited  by  the  assess- 
ments of  its  lands  have,  at  least,  a  right  to  the  advantage 
which  may  be  derived  from  the  probable  and  perhaps 
certain  payment  of  the  same.  We  have  been  referred  to 
some  authorities  bearing  upon  the  subject  of  the  liability 
of  the  state  for  assessments  for  its  lands,  but  none  of 
them,  we  think,  conflict  with  the  principle  that  the  state, 
through  its  legislative  power,  may  authorize  its  lands 
to  be  assessed  for  local  improvements." 

The  legislature  has  no  power  to  impose  taxes  upon 
counties,  cities,  towns,  or  other  municipal  corporations, 
or  upon  the  inhabitants  or  property  thereof  for  county, 
city,  town,  or  other  municipal  purposes,  but  may  by  gen- 
eral law  vest  in  the  corporate  authorities  thereof  power  to 
assess  and  collect  taxes  for  such  purposes.  §  12,  art.  11, 
of  the  constitution.  This  section  only  authorizes  a  general 
law  for  the  collection  of  taxes  by  the  corporate  authorities 
of  the  county  for  general  county  purposes. 

"Xo  tax  shall  be  levied  except  in  pursuance  of  law ;  and 
every  law  imposing  a  tax  shall  state  distinctly  the  object 
of  the  same,  to  which  only  it  shall  be  applied"    §  5,  art.  7. 

From  this  last  section  of  the  constitution  it  seems  too 
plain  for  argument  that  the  funds  of  the  county  raised  by 
taxation  for  general  county  purposes  cannot  be  applied 
to  the  payment  of  assessment  of  costs  against  school  lands 
improved  in  a  local  assessment  district.  Such  application 
is  not  for  a  county  purpose  On  this  ground,  as  well  as  for 
the  reason  that  the  proceeds  of  the  sale  of  school  lands  can- 
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not  be  directly  or  indirectly  diverted  from  the  permanent 
and  irreducible  common  school  fund,  we  hold  that  part 
of  §  8  of  the  act  of  1895  which  provides  that  the  county- 
shall  pay  the  assessment  apportioned  against  school  lands 
out  of  its  general  fund,  and  have  a  lien  on  the  proceeds  of 
the  sale  of  such  lands  from  which  it  is  to  be  reimbursed, 
unconstitutional  and  void. 

Notwithstanding  the  provision  of  the  act  requiring  the 
county  to  pay  the  assessment  against  school  lands  is  un- 
constitutional, the  rest  of  the  act  can  be  upheld.  No  doubt 
many  districts  have  proceeded  under  this  act,  and,  for 
the  improvements,  bonds  and  warrants  to  a  large  amount 
are  outstanding.  These  obligations  should  not  be  repudiat- 
ed unless  the  rules  of  construction  imperatively  require 
us  to  hold  the  entire  act  unconstitutional.  It  is  important 
to  the  health  of  the  inhabitants  of  the  state  that  marsh 
and  swamp  lands  be  drained.  In  an  early  case,  in  passing 
upon  the  question  of  the  formation  of  irrigation  districts 
under  the  irrigation  act  of  1890,  we  said : 

"When  any  question  involving  the  constitutionality  of 
an  act  of  the  legislature  is  presented  to  a  court  for  adjudi- 
cation, it  calls  for  the  utmost  care  and  consideration  of 
such  court  in  determining  the  same,  and  if  this  is  true  in 
an  ordinary  case,  it  is  much  more  so  in  the  one  at  bar, 
which  presents  a  question  of  public  policy  of  the  gravest 
nature;  one  in  fact  upon  which  depends  to  a  great  extent 
the  prosperity  of  a  very  considerable  portion  of  the  in- 
habitants of  the  state."  Board  of  Directors  v.  Peterson, 
4  Wash.  147  (29  Pac.  995). 

The  same  language  is  applicable  to  the  case  now  under 
consideration.  The  rule  for  determining  whether  the  act 
is  void  as  a  whole,  or  only  in  part,  is  that,  if  the  invalid 
portions  can  be  separated  from  the  rest,  and  if,  after 
their  excision,  there  remains  a  complete,  intelligible,  and 
valid   statute  capable  of  being  executed,    and   conform- 
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ing  to  the  general  purpose  and  intent  of  the  legislature 
as  shown  in  the  act,  it  will  not  be  adjudged  unconstitu- 
tional in  Mo,  but  sustained  to  that  extent.  It  is  neces- 
sary that  the  remaining  portions  be  sufficient  in  them- 
selves to  constitute  a  complete,  intelligible  law,  and  one 
capable  of  being  executed,  and  that  they  should  be  so  in- 
dependent of  the  rejected  portions  that  it  may  be  fairly 
presumed  that  the  legislature  would  have  enacted  the  re- 
stricted statute  by  itself  without  making  the  rejected  por- 
tions a  condition  to  the  passage  of  the  whole  act  Cooley, 
Constitutional  Limitations  (6th  ed.),  p.  210;  Black,  In- 
terpretation of  Laws,  p.  96. 

Have  we  a  right  to  presume  that  the  legislature  would 
not  have  enacted  the  law  in  question  without  inserting  the 
provision  as  to  payment  by  the  county  of  the  costs  appor- 
tioned to  the  school  land  ?  We  think  not.  The  improve- 
ment of  land  was  not  the  principal  object.  As  declared  in 
the  title,  the  ditches  contemplated  were  for  agricultural, 
sanitary,  and  domestic  purposes.  The  health  of  the  people 
was  one  of  the  principal  considerations  for  the  passage 
of  tho  act.  This  is  a  matter  of  the  very  highest  importance 
to  the  state.  We  are  not  warranted  in  believing,  under 
these  circumstances,  that  the  legislature  would  not  have 
passed  the  act  with  the  omission  of  the  unconstitutional 
portion.  We  therefore  conclude  that  the  remainder  of  the 
act  at  least  is  constitutional,  unless  subject  to  some  other 
and  fatal  objection. 

The  appellants  claim  that  the  board  of  county  commis- 
sioners is  not  an  impartial  tribunal  to  determine  the  bene- 
fits and  make  the  aasesaments,  because  the  act  provides  that 
if  any  one  makes  an  exception  to  the  apportionment  and 
the  board  sustains  the  exception,  the  costs  of  the  hearing 
thereon  shall  be  paid  out  of  the  county  treasury.     From 
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what  we  have  heretofore  said,  it  is  clear  that  no  portion  of 
the  general  funds  of  the  county  can  be  applied  to  the  pay- 
ment of  such  costs,  and  such  costs  can  only  be  paid  out 
of  the  ditch  fund  authorized  by  the  act.  It  is  true  that 
under  the  act  the  commissioners  have  the  disbursement  of 
this  fund,  but  the  presumption  is  that  they  will  discharge 
their  duties  in  a  lawful  manner.  The  mere  fact  that 
they  are  to  disburse  the  funds  under  their  control  in  a  way 
pointed  out  by  the  law,  on  the  happening  of  certain  events 
determined  by  them  judicially,  is  not  sufficient  to  make  it 
manifest  that  they  are  not  an  impartial  tribunal.  Costs 
to  be  assessed  for  local  improvements  cannot  exceed  the 
benefits  conferred.  Section  3  of  the  act  of  1895,  in  effect, 
so  provides.  It  requires  the  county  commissioners  to 
ascertain  the  aggregate  cost  of  the  ditch  and  apportion  the 
same  to  each  lot,  tract  of  land,  etc.,  according  to  benefits 
resulting  from  the  improvements,  not  exceeding  the 
amount  of  said  benefits.  Under  this  provision  the  cost 
may  be  less  or  equal  to  the  benefits.  For  all  portions  of 
the  cost  exceeding  the  benefits,  no  assessment  can  be  made 
on  the  property  benefited.  The  act  provides  for  notice  t© 
land  owners  of  the  apportionment  of  such  assessments, 
provides  for  an  opportunity  to  be  heard  before  the  board 
of  commissioners,  and  provides  that  if,  on  such  hearing, 
the  commissioners  find  that  the  apportionment  is  unfair 
and  unjust  and  ought  not  to  be  confirmed,  they  shall  so 
order  and  amend  it  as  to  make  it  fair  and  just  in  pro- 
portion to  the  benefits.  The  only  objection  made  to  the 
assessment  was  that  set  forth  in  the  answer.  No  com- 
plaint is  made  as  to  the  fairness  of  the  apportionment. 
That  question  is  not  now  before  us.  It  is  nowhere  sug- 
gested in  the  answer  that  the  proposed  improvement  is 
not  of  a  public  nature.    The  affidavit  for  the  writ  distinctly 
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alleges  that  legal  proceedings  for  the  purpose  of  acquiring 
title  to  the  lands  occupied  by  and  necessary  to  the  con- 
struction and  maintenance  of  the  ditch,  by  proceedings 
in  eminent  domain,  were  instituted  and  maintained  for 
the  condemnation  of  a  right  of  way  for  said  ditch  in  the 
superior  court  of  Skagit  county  in  the  case  of  Skagit 
County  v.  McLean,  20  Wash.  92  (54  Pac  781),  and  the 
right  of  way  necessary  for  the  construction  of  said  ditch 
was  condemned,  etc.  From  this  wo  must  presume  that 
there  was  an  adjudication  by  the  court  that  the  improve- 
ment was  for  a  public  use,  and  that  all  persons  interested 
in  this  question  had  an  opportunity  to  be  heard,  or  can  be 
heard,  in  the  manner  hereinafter  indicated.  That  ques- 
tion is  not  now  before  us. 

But  it  is  claimed  that  the  act  violates  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  in- 
asmuch as  it  deprives  the  owners  of  the  land  benefited  of 
their  property  without  due  process  of  law.  The  supreme 
court  of  the  United  States,  in  passing  upon  this  question, 
says: 

"We  reiterate  the  statement  made  in  Davidson  v.  New 
Orleans,  supra,  that,  'whenever  by  the  laws  of  the  state  or 
by  state  authority  a  tax,  assessment,  servitude  or  other 
burden  is  imposed  upon  property  for  the  public  use, 
whether  it  be  for  the  whole  state  or  of  some  more  limited 
portion  of  the  community,  and  those  laws  provide  for  a 
mode  of  confirming  or  contesting  the  charge  thus  imposed 
in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person  or  such  proceeding  in  regard  to  the  property  as 
is  appropriate  to  the  nature  of  the  case,  the  judgment  in 
such  proceedings  cannot  be  said  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  however  obnoxious 
it  may  be  to  other  objections/  "  Fallbrook  Irrigation 
District  v.  Bradley,  164  U.  S.  112  (17  Sup.  Ct.  56) ; 
Davidson  v.  New  Orleans,  96  U.  S.  97. 
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It  is  true  that  in  the  act  in  question  no  provision  is 
made  in  positive  terms  for  confirming  or  contesting,  in  the 
ordinary  courts  of  justice,  the  charge  imposed.  Under 
the  act,  when  the  assessment  is  made  it  is  placed  upon  a  tax 
roll.  It  may  be  paid  in  installments  as  provided  in  the 
act.  The  act  further  provides,  if  any  installment  is  not 
paid,  the  county  attorney  must  proceed  at  once  by  a  civil 
action  to  collect  such  charges  and  foreclose  the  lien  therefor. 
In  the  case  of  Garvin  v.  Danssman,  114  Ind.  429  (5  Am. 
St.  Itep.  G37,  1G  X.  E.  82G),  which  was  a  proceeding  to 
foreclose  a  lien  for  a  street  improvement  where  no  pro- 
vision was  made  for  notice  and  hearing,  the  court  said : 

"To  give  each  property  owner  the  right  to  contest  every 
step  in  such  an  undertaking,  would  be,  in  effect,  to  pro- 
hibit the  improvement,  or  render  its  execution  practically 
impossible  in  many  instances.  If,  therefore,  the  law  pro- 
vides for  giving  notice  and  for  a  method  whereby  the 
property  owner  may  ultimately  challenge  the  correctness 
of  the  assessment  made  against  his  property,  in  respect 
to  whether  it  was  made  in  good  faith,  without  intervening 
mistake  or  error,  and  according  to  the  method  and  under 
the  safeguards  provided  by  the  law, — the  constitutional 
provision  is  to  be  deemed  satisfied.  These  ends  seem  to  have 
been  adequately  provided  for  by  the  ordinance  under  which 
the  improvement  involved  in  the  present  case  was  made.  It 
is  conceded  that,  under  the  ordinance,  the  assessment 
against  the  appellant's  property  could  only  be  enforced  by 
legal  proceedings  in  a  court  having  jurisdiction  to  fore- 
close mortgages.  Such  proceedings  could  only  be  taken  in 
pursuance  of  notice,  and  in  a  court  in  which  ample  op- 
portunity would  be  afforded  for  questioning  the  validity 
of  the  proceedings  for  the  improvement  of  the  street,  and 
of  all  other  matters  respecting  the  legality  and  amount 
of  the  assessment,  or  which  might  constitute  a  legitimate 
cause  of  grievance  to  the  property  holder." 
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In  the  suit,  then,  to  enforce  the  lien,  the  property 
owner  might  set  up  any  matter  respecting  the  amount  or 
legality  of  the  assessment.  But  if  this  remedy  was  not 
sufficient,  under  the  general  laws  of  the  state,  at  the  time 
the  act  was  passed,  it  was  provided  that  the  superior 
court  should  have  jurisdiction  in  special  cases  and  pro- 
ceedings not  otherwise  provided  for,  with  power  to  issue 
writs  of  review  and  certiorari.  Where  no  appeal  is  given, 
certiorari  will  lie,  and  many  cases  hold  that,  where  there 
k  no  remedy  by  appeal,  all  questions  may  be  reviewed 
under  the  writ  of  certiorari.  Elliott,  Roads  &  Streets 
(2ded.),  §872. 

At  the  same  session  of  the  legislature  at  which  the  act 
in  question  was  passed,  the  legislature  enlarged  the  func- 
tions of  the  writ  of  certiorari,  and  when  this  action  was 
brought  under  §§  5740  to  5757,  Bal.  Code,  a  full  and 
ample  remedy  for  reviewing  the  proceedings  of  the  board 
of  county  commissioners,  even  to  a  review  of  the  evidence, 
was  provided  by  law.  Browne  r.  Gear,  21  Wash.  147  (57 
Pac.  350). 

We  conclude,  therefore,  that  the  act  of  1895  does  not 
>eek  to  deprive  the  owner  of  proj)erty  of  the  same  without 
due  process  of  law. 

The  last  point  urged  by  the  appellants  is  well  taken. 
For  the  reasons  already  given, — that  the  state  by  appro- 
priate legislation  may  provide  for  the  payment  of  the 
assessment  on  school  lands, — we  think  such  lands  should 
not  be  excluded  from  the  assessment  for  the  cost  of  the 
improvements.  The  judgment  of  the  court  is  therefore 
so  far  modified  as  to  require  the  assessment  of  the  cost 
of  the  improvements  to  each  lot,  tract  of  land,  etc.,  in  the 
district,  including  the  school  land  mentioned  in  the  an- 
swer, and  the  court  below  is  directed  to  enter  judgment 
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accordingly,  and,  as  so  modified,  the  judgment  of  the  court 
is  affirmed,  with  costs  to  the  appellants. 

Reavis,  C.  J.,  and  Fullerton,  Hadley,  Mount  and 
Anders,  JJ.,  concur. 


[No.  4092.    Decided  March  21,  1002.] 

Emma  Morrissey,  Respondent,  v.  James  E.  Faucett, 
sfc  Appellant. 

PLEADING  —  AMENDMENT  AT  TRIAL. 

The  action  of  the  court  in  permitting  plaintiff  at  the  close 
of  the  testimony  to  amend  her  complaint  so  as  to  correspond  to 
the  proof  was  not  error,  where  defendant's  answer  theretofore 
filed  had  negatived  the  truth  of  the  matters  set  up  in  the  amend- 
ment and  evidence  upon  both  sides  had  been  directed  to  that 
issue. 

WORK  AND  LABOR  —  CONTINUOUS  CONTRACT  —  LIMITATIONS. 

Where  services  are  rendered  under  a  contract  for  an  indefi- 
nite time,  with  no  period  of  payment  specified,  the  employment 
is  a  continuous  one  a&d  the  statute  of  limitations  will  not  begin 
to  run  against  an  action  to  recover  compensation  until  the  ser- 
vices are  ended.     (Ah  How  v.  Furth,  13  Wash.  550,  followed.) 

SAME  —  TRIAL  —  CROSS-EXAMINATION. 

In  an  action  by  plaintiff  to  recover  for  services  rendered  about 
the  house  and  farm  of  her  brother,  with  whom  she  lived  for  a 
number  of  years  after  attaining  majority,  where  she  had  testi- 
fied that  during  a  portion  of  the  time  a  renter  had  charge  of  the 
cows  and  was  supposed  to  do  the  milking,  but  that  she  sometimes 
voluntarily  helped  him,  it  was  not  error  for  the  court  to  exclude 
cross-examination  as  to  whether  the  work  she  did  by  way  of 
milking  the  cows  while  a  renter  had  charge  was  voluntary  on  her 
part  and  not  required  by  her  brother. 

SAME  —  SERVICES    BY    SISTER     FOB    BROTHER  —  IMPLIED     CONTRACT  — 
QUESTION  FOB  JUBT. 

Where  domestic  services  are  rendered  by  one  member  of  a 
family  to  another,  it  is  not  necessary  in  an  action  to  recover  com- 
pensation to  prove  the  terms  of  a  direct  and  positive  contract. 


MORR1SSEY  v.  FAUCETT.  53 

Mar.  1902.]         Opinion  of  the  Court  —  Hadley,  J. 

but  proof  may  be  made  of  words  and  conduct  of  the  parties  and  of 
circumstances  from  which  the  inference  may  follow  that  there 
was  an  understanding  the  services  were  not  to  be  gratuitous; 
and  it  is  for  the  jury  to  say  from  such  evidence  whether  there 
was  in  fact  such  an  understanding  or  agreement. 

SAME TIME   OF   BEGINNING    SERVICES  —  EVIDENCE. 

In  an  action  by  a  sister  to  recover  for  services  rendered  her 
brother  after  she  had  attained  her  majority,  where  the  evidence 
showed  she  had  been  living  with  him  prior  thereto  as  a  member 
of  his  family,  and  she  had  testified  to  a  conversation  had  with 
her  brother  on  the  subject  of  services  soon  after  the  date  of 
her  majority,  but  was  unable  to  fix  the  date  certainly,  and  on 
cross-examination  did  not,  in  terms,  deny  that  it  might  have 
been  some  months  later,  it  was  for  the  jury  to  say,  in  view  of  all 
the  testimony,  whether  an  understanding  existed  that  she  was  to 
receive  compensation  from  the  time  she  was  twenty-one  years 
of  age. 

Appeal  from  Superior  Court,  King  County. — Hoqi. 
Arthur  E.  Griffin,  Judge.     Affirmed. 

Lewis,  Hardin  &  Albertson,  for  appellant. 

James  Hari  and  Allen,  Allen  &  Stratton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  and  respondent  are  brother  and 
sister.  Appellant  is  some  years  older  than  respondent. 
Their  father  died  when  respondent  was  about  sixteen 
years  of  age.  For  some  years  previous  to  his  death  the 
father  was  ill  and  unable  to  superintend  his  farm,  and 
appellant  took  entire  charge  of  the  farm  from  the  time 
he  was  about  sixteen  years  of  age.  Some  time  before  the 
death  of  the  father  he  transferred  the  farm  to  the  appel- 
lant by  deed,  and  also  gave  him  personal  property  connect- 
ed with  the  farm.  After  the  death  of  the  father  the 
family  consisted  of  appellant,  respondent,  and  their 
mother.  Respondent  lived  with  appellant  and  her  mother 
as  a  member  of  the  family  from  the  time  her  father  died 
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until  she  was  twenty-one  years  of  age.  Meanwhile  she 
attended  school  and  assisted  in  ordinary  duties  about  the 
house  and  farm.  Respondent  testifies  that  she  quit  at- 
tending school  when  she  was  nineteen  years  of  age,  but 
other  witnesses  say  they  think  she  attended  school  until 
she  was  twenty-one  years  of  age.  In  any  event,  however, 
she  continued  to  reside  with  the  family  until  she  was 
twenty-one  years  old,  and  discharged  duties  as  aforesaid, 
receiving  meanwhile  her  board,  lodging,  and  clothes. 
Soon  after  she  became  twenty-one  years  of  age, — the  time 
is  not  definitely  fixed, — respondent  testified  that  she  spoke 
to  her  brother  (appellant)  about  her  work  in  the  future. 
She  said : 

"I  told  him  I  wTas  twenty-one  nowT,  and  I  would  have 
to  go  out  and  look  out  for  myself ;  that  I  would  have  to  look 
around  to  earn  my  living ;  and  he  wanted  me  to  go  on  there 
and  do  the  work  just  the  same  as  I  had,  and  he  would  make 
it  all  right  with  me  if  I  would  stay ;  and  I  did  so,  and  I 
took  his  word  that  he  would  do  it.  He  said  to  me  to  go  on 
and  do  the  work  just  the  same  as  I  had  been  doing,  and  he 
would  make  it  all  right  with  me;  he  would  pay  me  for  my 
work.  There  was  no  certain  time,^ — no  date  set  when 
he  was  to  pay  me." 

In  the  course  of  her  testimony,  respondent  also  testified 
to  other  conversations  between  herself  and  appellant  when 
the  subject  of  compensation  for  her  wrork  was  mentioned. 
There  was  other  testimony  to  the  effect  that  appellant  said 
in  the  presence  of  respondent  that  she  would  be  paid  for 
all  she  was  doing.  One  witness  also  testified  to  a  conver- 
sation between  himself  and  appellant  when  respondent 
was  not  present,  as  follows : 

"We  were  right  there, — raised  there,  boys  together;  and 
I  was  telling  him  how  his  sister  worked  to  help  him  along 
and  what  a  good  girl  she  was,  and  he  said,  'Yes,  there 
never  was  a  better  in  the  world;  and  I  calculate  to  do 
what  is  right  by  Emma  and  pay  her  for  her  work.'  " 
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Respondent  continued  to  reside  with  appellant  from  the 
time  she  became  twenty-one  years  of  age,  in  October,  1892, 
until  the  month  of  July,  1890,  when  she  left,  about  which 
time  she  was  also  married.  During  said  period  of  more 
than  six  and  two-thirds  years  she  did  the  principal  work 
required  in  the  farmhouse  of  appellant.  Her  mother 
helped  some  about  the  house,  but  she  was  an  elderly  lady, 
being  more  than  seventy  years  of  age  at  the  time  of  the 
trial,  and  was  unable  to  do  as  much  housework  as  she  other- 
wise might  have  done.  During  most  of  the  time  appellant 
kept  from  twelve  to  twenty,  and  sometimes  even  more, 
milch  cows,  which  it  was  necessary  to  milk  every  day. 
It  was  necessary  to  milk  the  cows  at  an  early  hour  every 
morning,  so  that  the  milk  could  be  shipped  to  Seattle  by  a 
train  which  left  early  in  the  morning.  It  was  the  rule  for 
those  who  milked  the  cows  to  get  \\j>  about  four  o'clock  in 
the  morning  and  commence  the  inilking.  Respondent  help- 
ed to  milk  the  cows  during  most  of  the  time.  There  was  a 
time  when  the  management  of  the  cows  was  with  a  renter, 
and  there  is  evidence  that  respondent  assisted  about  the 
milking  even  then.  She  was,  however,  not  asked  to  do  so 
by  appellant,  and  she  seems  to  have  voluntarily  rendered 
such  assistance.  This  period  did  not,  however,  cover  a 
very  long  time;  and  even  during  that  period  respondent 
was  daily  doing  the  usual  work  about  the  house,  and  was 
also  doing  work  outside  upon  a  portion  of  tho  farm  not 
rented.  The  evidence  shows  that  during  the  six  and  two- 
thirds  years  the  respondent  was  never  away  from  the  farm 
for  j>erhaps  more  than  two  or  three  days  at  a  time, — at  most 
but  a  few  days, — except  once,  when  she  was  gone  five 
weeks  on  a  visit.  It  is  sufficient  to  say  that  the  services 
were  rendered  with  but  little  interruption  for  such  a  long 
period.      Respondent  worked   about   the  farm,   doing  all 


56  MORRISSBY  v.  FAUCBTT. 

Opinion  of  the  Court  —  Hadley,  J.  [28  Wash. 

kinds  of  work  required  upon  the  farm,  except  to  plow. 
Appellant  himself  admits  that  she  was  very  industrious 
and  did  valuable  and  faithful  service.  In  the  house  she 
did  the  cooking,  washing,  ironing,  and  all  other  house- 
work except  what  assistance  her  mother  gave  her.  Outside 
she  helped  to  plant  the  crops,  hoed,  dug,  and  sacked  po- 
tatoes ;  raked  and  bunched  hay ;  helped  to  put  up  the  hay 
and  mow  it  away,  and  drove  the  horses  tl^at  drew  the  fork 
which  pulled  up  the  hay.  She  testified  that  she  milked 
eight  and  ten,  and  sometimes  fifteen,  cows,  twice  a  day. 
She  fed  and  raised  calves,  fed  pigs,  harrowed,  ran  a  clod 
machine,  set  hop  poles,  laid  hops,  bunched  and  picked 
them,  shoveled  hops  into  the  press  when  they  were  baled, 
helped  sew  the  bales,  and  attended  the  press  when  they 
were  baled.  She  generally  got  up  before  four  o'clock  in 
the  morning  and  worked  until  eight  or  nine  at  night  She 
pruned  the  orchard,  did  the  pumping  when  the  orchard 
was  sprayed,  and  helped  make  the  spraying  material. 
Much  of  the  time  there  were  two  hired  men,  for  whom  she 
cooked,  besides  the  members  of  the  family.  Neighbors 
testified  that  they  had  seen  respondent  doing  many  of  the 
things  above  enumerated,  and  in  fact  had  seen  her  doing 
about  all  kinds  of  work  required  upon  the  farm,  except  to 
plow.  During  the  time  mentioned  appellant  furnished 
respondent  her  board  and  lodging  and  some  of  her  clothes. 
Another  brother,  in  Alaska,  furnished  her  money  to  buy 
some  clothing.  Occasionally  appellant  handed  her  some 
money,  with  which  she  bought  some  clothing  for  herself, 
some  for  her  mother,  and  also  needed  things  for  the  house. 
She  occasionally  received  a  little  money  from  the  pro- 
ceeds of  the  sale  of  some  poultry,  the  raising  of  which  had 
been  under  her  special  care,  which  money  was  spent  much 
in  the  same  manner  as  that  before  mentioned.     She  testi- 
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fied  that  the  only  payment  ever  made  on  account  of  her 
services  was  a  payment  of  $30  made  just  as  she  was  leav- 
ing home,  after  slie  had  quit  rendering  services ;  and  fur- 
ther, that  she  never  asked  for  payment  before.    She  alleges 
that  her  services  were  reasonably  worth  $25  per  month,  in 
addition  to  her    "board  and  lodging,  and  that  the  whole 
thereof  is  unpaid,  except  said  sum  of  $30.     She  brought 
this  suit  to  recover  said  balance,  and  demands  judgment 
in  the  sum  of  $1,982.50.     The  defense  is  that  the  respond- 
ent is  the  sister  of  appellant  and  lived  with  appellant  as  a 
member  of  his  family,  with  no  agreement  to  pay  for  her 
services,  and  with  no  expectation  that  she  should  be  com- 
pensated therefor.     The  statute  of  limitations  is  also  inter- 
posed as  a  defense.     The  cause  was  tried  by  a  jury  and  & 
verdict  returned  for  respondent  in  the  sum  of  $1,982.50. 
Appellant  moved  for  a  new  trial,  which  was  overruled; 
and  thereafter  judgment  was  entered  upon  the  verdict  of 
the  jury  for  the  full  amount  thereof,  together  with  interest 
and  costs.     From  said  judgment  his  appeal  is  taken. 

It  is  assigned  as  error  that  the  court  sustained  the  de- 
murrer of  respondent  to  appellant's  plea  of  the  statute  of 
limitations,  and  admitted  testimony  as  to  services  rendered 
prior  to  three  years  before  the  commencement  of  the  action. 
This  assignment  raises  the  question  of  the  application  of 
the  statute  of  limitations  to  a  contract  of  employment  for 
an  indefinite  time,  when  no  time  for  payment  has  been 
specified.  We  are  aware  that  there  is  conflict  of  authority 
upon  this  subject,  and  the  authorities  cited  by  appellant  are 
to  the  effect  that,  if  the  hiring  can  be  regarded  from  year 
to  year,  the  services  for  each  year  should  be  treated  as  a 
separate  item  and  the  statute  applied  accordingly,  or,  if 
there  is  anything  to  make  it  appear  that  the  hiring  may 
have  been  from  month  to  month,  each  month  should  be  so 
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regarded.  However,  in  Ah  How  v.  Furth,  13  Wash.  550 
(43  Pae.  639),  this  court  announced  a  different  rule.  In 
that  case  the  services  were  rendered  under  a  contract  of 
employment  for  an  indefinite  period.  The  services  con- 
tinued for  a  number  of  years,  and  some  payments  were 
made  meanwhile.  It  is  true,  the  trial  court  in  that  case 
found  that  at  no  time  prior  to  the  beginning  of  the  suit  did 
a  period  of  three  years  elapse  between  the  dates  of  pay- 
ments or  credits;  but  in  its  interpretation  of  the  contract 
and  the  statute  of  limitations  as  applied  thereto,  this  court 
said,  at  page  552: 

"We  think  that  the  contract  of  service  was  a  continuous 
one,  and  that  the  statute  of  limitations  did  not  begin  to  run 
until  the  completion  of  the  service." 

The  authorities  there  cited  sustain  the  rule  announced, 
and  are  as  follows:  Carter  v.  Carter,  36  Mich.  207; 
Grave  v.  Pemberton.,  3  Ind.  App.  71  (29  X.  E.  177)  ; 
Knight  v.  Knight,  6  Ind.  App.  2GS  (33  X.  E.  45G)  ;  Tag- 
gart  v.  Tevamvy,  1  Ind.  App.  339  (27  2f.  E.  511). 

In  addition  to  the  above,  respondent  cites  Jackson  v. 
Mull,  6  Wyo.  55  (42  Pac.  603),  which  is  also  in  point 
The  rule  having  been  announced  in  Ah  How  v.  Furth, 
supra,  and  being  sustained  by  authority,  we  do  not  deem 
it  wise  to  depart  therefrom.  The  contract  alleged  in  this 
case  was  for  an  indefinite  time,  and  no  time  of  payment 
was  specified.  The  services  were  therefore  continuous, 
within  the  above  rule,  and  the  statute  did  not  begin  to 
run  until  the  services  ended.  The  court  therefore  did  not 
err  in  overruling  the  demurrer  and  in  admitting  the  tes- 
timony. 

It  is  next  assigned  that  the  court  erred  in  permitting 
respondent  to  amend  her  complaint  at  the  close  of  the 
testimony.  Immediately  after  the  close  of  the  testimony 
the  following  occurred: 
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4*Mr.  Allen :  If  your  honor  please,  plaintiff  asks  leave 
of  court  to  amend  her  complaint  by  adding  to  paragraph 
1  the  following:  'For  which  said  work  and  labor  the  de- 
fendant promised  and  agreed  to  pay  the  plaintiff,  which 
said  promise  was  made  prior  to  plaintiff  performing 'said 
work  and  labor.*  That  said  amendment  simply  conforms 
to  the  proof  introduced  in  this  case." 

Apjiellant  objected  to  the  amendment  being  made,  but 
the  court  permitted  it,  and  appellant  thereupon  excepted. 
In  Hulbert  v.  Bracked,  8  Wash.  43S  (36  Pac.  2G4),  an  ap- 
plication was  made  to  amend  the  complaint  during  the  in- 
troduction of  the  testimony.  The  court  held  that  it  was 
within  the  discretion  of  the  trial,  court  to  permit  the 
amendment;  that  no  different  answer  was  required, . and 
the  defendant  nvas  in  no  way  taken  by  surprise.  In  this 
case  appellant's  answer  already  filed  negatived  specifically 
the  truth  of  the  matters  set  up  in  the  amendment,  and 
evidence  upon  both  sides  had  l)een  directed  to  that  issue. 
There  could  have  been  no  surprise.  The  most  that  appel- 
lant could  have  asked  would  have  been  for  time  to  intro- 
duce further  testimony,  which  was  not  done.  To  the  same 
effect  are  AlcDonovghv.  Great  Northern,  By.  Co.,  15  Wash. 
244  (46  Pac.  334),  and  Allend  v.  Spokane  Falls  &  North- 
ern  By.  Co.,  21  Wash.  324  (58  Pac.  244).  The  court  did 
not  commit  error  in  permitting  the  amendment  under  the 
circumstances. 

It  is  assigned  as  error  that  the  court  refused  to  permit 
respondent  to  answer  on  cross-examination  whether  the 
work  she  did  by  way  of  milking  cows  while  a  renter  had 
charge*  of  them  was  voluntary  on  her  part,  and  not  re- 
quired by  appellant.  We  think  it  was  not  material.  She 
had  already  testified  that  the  renter  was  supposed  to  do 
the  milking.  The  following  had  appeared  in  her  ex- 
amination : 
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"Question:  He  was  supposed  to  do  the  milking,  was 
he  not?  Answer:  The  renter?  Q.  Yes,  the  renter. 
A.  Yes,  sir.  Q.  You  would  go  there  voluntarily  and 
help  him  milk?  A.  When  I  didn't  have  anything  else 
to  do,  I  would  go  and  help  milk." 

We  think  it  had  already  sufficiently  appeared  that  at 
such  times  as  she  was  milking  cows  which  were  under 
the  renter's  charge  she  was  not  working  for  appellant,  or 
upon  his  request.  The  point  must  have  been  sufficiently 
clear  to  the  jury  without  further  examination  on  that  line, 
and  we  think  the  court  did  not  err  in  excluding  the  further 
testimony  sought. 

It  is  assigned  as  error  that  the  court  instructed  the  jury 
to  the  effect  that  it  is  not  necessary,  in  order  that  respond- 
ent may  recover,  that  she  shall  show  an  expressed  promise 
to  pay  for  the  services,  but  that  it  is  sufficient  for  her  to 
show  from  facts  and  circumstances  that  there  was  an  un- 
derstanding and  agreement.  One  instruction,  which,  in 
substance,  embodies  the  above  statement  of  law,  concludes 
as  follows:  "She  may  show  an  implied  promise  on  the 
part  of  the  defendant  to  pay  for  such  services/'  It  is 
urged  that  the  instruction,  in  effect,  told  the  jury  that  no 
agreement  or  understanding  was  necessary,  and  that  she 
could  recover  upon  an  implied  contract  in  law  following 
from  the  mere  fact  that  the  services  were  rendered.  The 
court  did  not  say,  however,  that  no  contract  or  understand- 
ing is  necessary,  but  that  no  "expressed  promise  to  pay"  is 
necessary,  if  from  facts  and  circumstances  it  is  shown  that 
there  was  an  agreement.  The  first  quoted  words  above 
do  not  say  that  she  can  recover  upon  a  mere  implied  con- 
tract, but  that  she  may  "show  an  implied  promise."  The 
reasonable  interpretation  of  the  words,  when  considered 
in  connection  with  the  entire  instruction,  together  with 
others  given,  is  that  she  may  show  facts  and  circumstances 
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from  which  the  implication  or  inference  may  follow  that 
there  was  an  agreement.  We  think  the  instructions, 
taken  as  a  whole,  must  have  made  the  point  clear  to  the 
jury  that  there  could  be  no  recovery  without  an  agree- 
ment or  understanding  that  respondent  was  to  be  paid  for 
her  services,  and  that  she  could  not  recover  from  the  mere 
fact  that  the  services  were  rendered  and  accepted.  In  fact, 
the  court  so  stated  to  the  jury  in  words  as  direct  and  plain 
as  could  have  been  used.  They  were  told,  in  effect,  that 
it  was  for  the  jury  to  say  whether  an  understanding  or 
agreement  existed  by  reason  of  the  facts  and  circumstances 
and  the  acts  and  conversations  of  appellant  Appellant 
contends  that  respondent  must  show  an  express  contract 
before  she  can  recover ;  that  is  to  say,  a  direct  and  positive 
agreement,  in  terms,  to  pay  for  the  services  rendered.  The 
authorities  are  not  altogether  harmonious  upon  this  sub- 
ject. It  is  a  rule  universally  recognized  that,  when  the 
services  are  rendered  by  one  who  is  a  member  of  the  family 
of  the  employer,  the  law  will  not  imply  a  contract  to  pay 
for  the  services  from  the  mere  fact  that  they  have  been 
rendered  upon  the  one  hand  and  benefits  thereof  received 
upon  the  other,  as  in  the  case  of  strangers.  This  is  also 
held  to  be  the  rule  when  there  is  no  actual  blood  relation- 
ship existing  between  the  parties,  provided  they  sustain 
to  each  other  the  ordinary  relations  of  members  of  the 
same  family.  It  has  been  held,  however,  that  when  the 
family  relationship  exists  it  is  not  necessary  to  prove  the 
terms  of  a  direct  and  "positive  contract,  but  that  proof 
may  bo  made  of  words,  acts,  and  conduct  of  the  parties, 
and  circumstances  from  which  the  inference  may  follow 
that  there  was  an  understanding  that  the  services  were  not 
to  be  rendered  gratuitously;  that  when  such  is  the  case 
there  is  a  contract  upon  which  the  value  of  the  services 
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can  be  recovered,  and  it  is  for  the  jury  to  say,  from  all  the 
conduct  of  the  parties  and  from  the  circumstances  in 
evidence,  whether  there  was  in  fact  such  an  understanding 
or  agreement.  This  rule  is  sustained  by  the  following: 
Young  v.  Herman,  97  X.  C.  280  (1  S.  E.  792)  ;  Collins 
v.  Williams,  21  Ind.  App.  227  (52  X.  E.  92)  ;  Dash  v. 
Inabmet,  53  S.  C.  382  (31  S.  E.  297)  ;  Hart  v.  Hess, 
41  Mo.  441;  Murrell  v.  Studstill,  104  Ga.  G04  (30  S.  E. 
750),  Smiley  v.  Scott,  77  111.  App.  555;  Tumilty  v. 
Tumilty,  13  Mo.  App.  444;  McGarvy  v.  Roods,  73 
Iowa,  363  (35  X.  W.  488). 

The  rule  recognized  in  the  above  cases  clearly  appears 
in  the  following  from  the  opinion  in  Murrell  v.  Studstill, 
supra,  at  page  751  (104  Ga.  608). 

"The  services  rendered  by  the  plaintiff  in  error  in  this 
case  were  not  only  such  as  a  grandchild  would  naturally 
render  from  love  and  affection  in  waiting  upon  an  infirm, 
old  grandparent,  but  she  also  performed  the  services  of  a 
common  servant,  in  cooking,  washing,  and  doing  labor  in 
the  field.  By  such  services  she  saved  the  grandparent 
expenses  that  he  would  otherwise  have  had  to  incur  in  the 
employment  of  labor,  and  thus  enhanced  the  value  of  his 
estate.  While  there  was  no  express  contract  proved,  yet 
there  was  enough  in  this  case  to  submit  it  to  the  jury,  and 
to  leave  it  to  this  tribunal  to  determine,  in  the  language 
of  this  court  in  the  case  of  Hudson  v.  Hudson,  above  cited, 
whether  or  not  the  surrounding  circumstances  revealed 
by  the  evidence  'plainly  indicate  that  it  was  the  intention 
of  both  parties  that  compensation  should  be  made,  and 
negative  the  idea  that  the  services  were  performed  merely 
because  of  that  natural  sense  of  duty,  love  and  affection 
arising  out  of  this  relation'  of  grandparent  and  grand- 
child." 

Also  in  Dash  v.  Inabini't,  supra,  at  page  298  (53  S.  C. 
386)  of  the  opinion,  as  follows: 
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"In  this  case,  it  is  very  apparent  that  there  was  no 
direct  and  positive  testimony  of  any  agreement  between 
plaintiff  and  intestate  as  to  compensating  her  for  her  ser- 
vices ;  for  when  the  plaintiff  was  asked  whether  there  was 
any  such  understanding  with  her  father,  the  question  was 
objected  to,  and  very  properly  ruled  incompetent,  under 
seetion  400  of  the  Code.  The  plaintiff  was,  therefore, 
forced  to  rely  on  such  other  circumstances  as  she  was  able 
to  prove,  from  which  the  jury  might  infer  that  there  was 
an  agreement  for  compensation.  It  will  Ik>  observed  that 
we  use  the  word  'might',  and  not  the  word  'should',  for  it 
is  not  for  us  to  say  what  inference  the  jury  should  draw 
from  the  testimony,  but  only  to  determine  whether  there 
was  any  testimony  from  which  the  jury  might  infer  that 
there  was  a  contract.  Without  discussing  the  testimony 
above  stated,  or  indicating  any  views  which  might  be  taken 
of  it,  or  suggesting  any  inferences  that  might  be  drawn 
from  it,  as  that  might  prove  prejudicial  to  one  or  the  other 
of  the  parties,  it  is  sufficient  for  us  to  say,  that  there  wTas 
testimony  from  which  the  jury  might  infer  that  there  was  a 
contract ;  but  whether  the  testimony  was  sufficient  to  war- 
rant such  an  inference,  we  have  neither  the  power  nor  the 
disposition  to  say;  and  we  must  not  be  regarded  as  ex- 
pressing, or  even  intimating,  any  opinion  whatever  as  to 
the  sufficiency  of  the  evidence,  as  that  is  a  matter  exclu- 
sively for  the  jury." 

We  believe  the  rule  above  stated  is  wholesome  and  just, 
and  we  shall  adopt  it  here.  The  court's  instructions  were 
in  harmony  therewith,  and  we  think  there  was  no  error 
therein  which  could  have  misled  the  jury.  There  was  evi- 
dence in  this  case  of  a  direct  promise  to  pay,  which  was, 
however,  denied  by  appellant.  It  therefore  became  the 
duty  of  the  court  to  submit  the  question  to  the  jury  whether 
it  was  the  understanding  between  the  parties  that  the  ser- 
vices were  not  being  gratuitously  rendered,  and  in  deter- 
mining that  matter  it  was  proper  for  them  to  consider  the 
relations,   conversations,  and    conduct    of    the    respective 
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parties,  together  with  attending  circumstances,  including 
statements  made  by  appellant.  Several  witnesses, — 
among  them  neighboring  farmers, — testified  that  the  ser- 
vices rendered  were  reasonably  worth  from  $25  to  $30 
per  month,  in  addition  to  board  and  lodging.  The  amount 
of  the  verdict  is  within  the  issuo  raised  by  the  pleadings. 
It  is  insisted  that  the  evidence  does  not  show  that  the  first 
conversation  about  payment  for  services  occurred  until 
months  after  respondent  became  twenty-one  years  of  age, 
and  that  she  cannot  recover  for  the  entire  time.  Respond- 
ent, however,  did  say  that  it  occurred  soon  after  the  date 
of  her  majority ;  but  she  was  unable  to  fix  any  certain  date, 
and  on  cross-examination  did  not,  in  terms,  deny  that  it 
might  have  been  some  months  later.  It  was,  however,  for 
the  jury  to  say,  under  all  the  testimony,  whether  an  un- 
derstanding existed  that  she  was  to  receive  compensation 
from  the  time  she  was  twenty-one  years  of  age.  The  fact 
that  the  services  were  of  such  an  extraordinary  character 
to  be  rendered  by  a  woman  was  not  improper  to  consider, 
together  with  all  the  other  testimony,  in  determining 
whether  the  presumption  that  the  services  were  gratui- 
tous during  the  first  few  months  had  been  overcome. 

We  think  the.  court  did  not  err,  and  the  judgment  is 
affirmed. 

Reavis,    C.    J.,    and    Fullerton,    White,    Dunbar, 
Anders  and  Mount,  JJ.,  concur. 
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In  the  Matter  of  the   Estate  of  Rudolph  Gobkow,   De-       Jfi    ^ 
ceased:    P.  H.  Winston  et  al.,  Respondents,  v.  Helenb 
Ckowe,  Appellant. 

PBOBATE  JURISDICTION  —  CONTROVERSY  BETWEEN  TH1BD  PARTIES. 

The  jurisdiction  of  the  superior  court  in  matters  of  probate 
being  confined,  under  Bal.  Code,  §  6075,  to  matters  incidental  to 
the  settlement  of  the  estates  of  decedents  and  of  estates  under  con- 
trol of  guardians,  its  power  cannot  be  invoked  to  determine  con- 
troversies between  third  parties  which  in  no  way  affect  the  Inter- 
ests of  the  estate  itself,  and  hence  the  court  sitting  in  probate  b,as 
no  jurisdiction  to  determine  the  right  of  an  attorney  to  fees  for 
services  rendered  in  behalf  of  a  legatee  in  contests  over  the  will 
through  which  she  claims. 

RIGHT  TO  JURY  TRIAL  —  ACTION  FOR  RECOVERY  OF  SPECIAL  FUND. 

Under  Bal.  Code,  §  4967,  which  provides  that  "an  issue  of  fact, 
in  an  action  for  the  recovery  of  money  only,  or  of  specific  real 
or  personal  property,  shall  be  tried  by  a  jury,  unless  a  jury  is 
waived,"  defendant  is  entitled  to  a  jury  trial,  where  plaintiff 
sues  upon  a  contract  for  legal  services  and  seeks  to  recover  a 
specific  and  designated  fund  in  the  hands  of  the  probate  court, 
and  hence  is  an  action  for  recovery  of  specific  personal  property. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.     Keversed. 

Barnes  &  Latimer,  for  appellant. 

Thomas  M.  Vance  and  Winston  &  Winston,  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Haixley,  J. — Respondents,  Alex  M.  Winston,  as  guard- 
ian ad  litem  of  Emil  Oestraicher,  a  minor,  and  Winston 
&  Winston,  attorneys,  jointly  filed  a  petition  in  the  pro- 
bate cause  pending  for  the  settlement  of  the  above-entitled 
estate.  In  the  petition  it  is  alleged  that  by  the  will  of  said 

5 — 28   wash. 
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deceased,  Gorkow,  the  sum  of  $2,000  each,  was  bequeathed 
to  said  minor  and  to  Helene  Crowe,  his  mother,  who  is  the 
appellant  here;  that  the  administrator  of  said  estate  has 
paid  to  said  minor  the  full  sum  of  his  legacy  of  $2,000, 
and  has  paid  to  said  Helene  Crowe  the  sum  of  $1,500  upon 
her  said  legacy,  and  that  there  is  now  in  the  hands  of  the 
administrator  the  sum  of  $500  as  a  part  of  the  legacy  of 
said  Helene  Crowe,  which  has  been  retained  by  the  admin- 
istrator, pursuant  to  an  order  of  court,  to  await  the  termi- 
nation of  this  controversy ;  that  soon  after  the  death  of  said 
Gorkow,  and  after  the  production  of  his  will,  various  con- 
tests were  begun  and  threatened  against  the  probate  of 
the  same,  which  contests  endangered  the  payment  of  said 
legacies ;  that  the  said  Helene  Crowe  executed  and  deliver- 
ed to  the  petitioners  her  contract  in  writing  as  follows : 

"I  hereby  employ  the  firm  of  Winston  &  Winston  to 
collect  the  legacies  bequeathed  to  me  and  to  my  son,  Emil, 
in  the  will  of  Rudolph  Gorkow;  to  appear  for  us  in  all 
proceedings,  suits,  or  contests  concerning  said  legacy  or 
will :  and  I  agree  to  pay  them  out  of  said  legacies,  when 
collected,  the  sum  of  five  hundred  dollars.  If  the  whole 
of  said  legacies  are  not  collected,  then  I  agree  to  pay  them 
one  dollar  for  every  eight  dollars  collected." 

It  is  further  alleged  that,  after  the  execution  and  de- 
livery of  said  contract,  by  and  with  the  consent  of  the  pe- 
titioners and  said  Helene  Crowe,  the  contract  was  orally 
changed  in  the  following  respect,  towit :  It  was  agreed  that 
all  of  said  sum  of  $500  was  to  be  paid  to  the  petitioners 
out  of  the  legacy  of  said  Helene  Crowe ;  that  in  pursuance 
of  said  contract  the  petitioners  entered  an  appearance 
in  the  above  entitled  cause,  and,  upon  the  application  of 
said  Helene  Crowe,  procured  the  appointment  of  said 
Alex  M.  Winston  as  guardian  ad  litem  aforesaid,  and  that 
Jie  is  now  such  guardian;  that  during  a  period  of  four 
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years,  and  pursuant  to  said  employment,  the  petitioners 
performed  a  large  amount  of  services  in  defending  the  in- 
terests of  said  legatees  against  divers  contests  instituted 
against  said  will,  and  that  they  faithfully  kept  and  per- 
formed their  contract  up  to  the  present  time;  that  on 
Xovember  20,  1899,  said  Helene  Crowe,  without  any  just 
cause  therefor,  stated  to  petitioners  that  she  did  not  desire 
them  to  represent  her  further  in  said  matter,  and  refused 
to  permit  them  so  to  do,  and  thereafter  endeavored  to  pro- 
cure the  removal  of  said  guardian  ad  litem,  and  that  she 
and  said  minor  have  together  so  hampered  the  petitioners 
as  to  prevent  them  from  taking  any  steps  to  have  said  leg- 
acies paid ;  that,  notwithstanding  these  facts  and  the  fur- 
ther fact  that  said  legatees  have  attempted  to  appear  in  this 
cause  by  other  attorneys,  the  petitioners  have  ever  since 
done  all  in  their  power  to  collect  said  legacies,  and  they 
aver  that  their  services  were  of  material  assistance  in  the 
collection  thereof,  and  were  reasonably  worth  the  sum  of 
$500;  that  said  Helene  Crowe  has  stated  to  petitioners 
that  she  will  not  pay  them  for  their  services  as  provided  in 
the  said  written  contract  and  the  oral  modification  thereof. 
They  therefore  pray  that  the  court  shall  make  an  order  di- 
recting the  administrator  of  said  estate  to  pay  the  petition- 
ers the  sum  of  $500  out  of  the  legacy  of  said  Helene  Crowe. 
The  answer  of  Helene  Crowe  admits  the  contract  set  out 
in  the  petition,  but  avers  that  the  petitioners  never  per- 
formed any  service  of  any  kind  or  nature  under  said  con- 
tract; that  they  neglected  and  refused  to  attend  to  secur- 
ing the  payment  of  said  legacies ;  and  that  she  was  com- 
pelled to  employ,  and  did  employ,  other  counsel  to  enforce 
the  payment  thereof.  She  denies  that  said  Alex  M. 
Winston  was  appointed  guardian  ad  litem  in  pursuance  of 
said  contract  or  by  reason  thereof,  and  avers  that  said  ap- 
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pointment  was  made  without  her  knowledge,  consent,  or 
approval,  and  that  said  Alex  M.  Winston  induced  her, 
through  fraud  and  deception,  to  sign  an  application  to  the 
court  for  his  appointment,  in  that  he  stated  to  her  that  it 
was  an  application  for  her  own  appointment  as  guardian ; 
and  that  until  long  after  said  appointment  was 
made  she  had  no  knowledge  thereof,  and  supposed 
that  she  herself  had  been  appointed  guardian  of 
her  own  child.  She  alleges  that  she  demanded 
that  the  petitioners  should  proceed  to  perform 
their  contract  and  collect  said  legacies,  which  they  refused 
to  do,  and  that  she  is  not  indebted  to  them  in  any  sum  for 
services  rendered  under  said  contract,  or  for  any  services 
whatsoever.  She  further  alleges  that  the  petition  ought 
to  be  dismissed  for  the  reason  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  her,  and 
that  the  court  has  no  jurisdiction  to  hear  and  determine 
the  matters  in  controversy  between  the  parties  in  this 
proceeding ;  that  she  has  a  full  and  complete  defense  to  the 
matters  alleged  in  the  petition,  and  is  entitled  to  have  all 
matters  of  fact  involved  therein  submitted  to  a  jury.  The 
matter  came  on  for  hearing  upon  the  petition,  answer,  and 
reply,  the  reply  being  a  general  denial.  The  appellant  ob- 
jected to  the  hearing  for  the  reason  that  the  matters  in  con- 
troversy are  based  upon  a  contract,  and  that  there  is  a  dis- 
pute between  the  parties  as  to  the  services  performed  under 
said  contract^  and  as  to  the  value  thereof ;  that  all  matters 
in  controversy  should  be  submitted  to  a  jury  and  determin- 
ed by  them.  The  objection  was  by  the  court  overruled. 
Thereupon  the  appellant  objected  to  the  introduction  of 
any  testimony  on  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  has  no  jurisdiction  to  hear  and  determine 


WINSTON  v.  CROWE.  69 

Mar.  1902.]  Opinion  of  the  Court  —  Hadley,  J. 

this  controversy  in  a  probate  proceeding.  The  objection 
was  overruled.  Exceptions  were  duly  taken  and  allowed 
to  the  above  rulings  of  the  court.  The  court  then  pro- 
ceeded to  hear  evidence,  and  thereafter  made  findings  of 
fact  and  conclusions  of  law  to  the  effect  that  the  petitioners 
are  entitled  to  the  relief  asked.  Upon  said  findings  and 
conclusions  a  judgment  was  entered  by  the  court  to  the 
effect  that  the  petitioners  have  and  recover  of  and  from 
Helene  Crowe  the  sum  of  $500,  and  that  the  administra- 
tor of  said  estate  shall  pay  to  petitioners  the  said  sum  now 
in  his  hands,  being  a  part  of  the  $2,000  legacy  aforesaid. 
From  such  judgment  said  Helene  Crowe  appeals. 

The  contention  of  respondents  is  that  the  controversy 
concerns  a  fund  of  $500  which  is  in  possession  of  the  court, 
acting  in  its  probate  capacity,  and  that  such  court  has  the 
power  to  distribute  the  fund  as  between  the  parties.  In 
support  of  their  contention  they  cite  one  case, — McKelvy's 
Appeal,  108  Pa.  St,  615.  That  was  a  suit  in  equity,  in 
which  attorneys  sought  to  establish  and  enforce  a  lien  for 
services  upon  certain  money  which  had  been  brought  into 
lie  court  as  the  fruits  of  the  action.  The  lower  court  ear 
tablished  the  lien.  On  appeal  the  judgment  was  affirmed, 
but  the  court  stated  that  it  was  not  affirmed  on  the  ground 
that  there  could  be  a  lien  enforced,  but  on  the  ground 
that  the  existence  of  the  fund  was  due  in  great  me r,^ ire 
to  the  professional  services,  and  that,  to  the  extent  of  the 
value  of  the  services,  the  attorney  was  the  equitable  owner 
thereof,  and  that  when  it  was  discovered  that  an  effort  was 
being  made  to  take  the  fund  out  of  court  by  the  aid  of  other 
counsel,  thus  ignoring  the  claim  of  the  attorney,  the  court 
did  right  in  laying  its  hands  upon  such  a  proceeding.  It 
was  held  that,  as  a  court  of  equity,  it  was  administering  a 
fund  within  its  actual  grasp,  and  was  entirely  competent 
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to  dispose  of  every  question  connected  with  that  fund.  A 
jury  was  also  demanded  in  that  case,  but,  the  proceeding 
being  in  equity,  the  verdict  of  a  jury  could  have  been  no 
more  than  advisory,  and  it  was  held  not  error  to  refuse  it. 
If  the  powers  of  a  court  acting  in  probate  proceedings  in 
this  state  can  be  said  to  be  as  comprehensive  in  the  prem- 
ises as  those  of  a  court  of  equity,  then  there  is,  indeed,  an 
analogy  between  the  above  case  and  the  one  at  bar.  In  our 
state,  however,  the  powers  of  superior  courts  in  the  exer- 
cise of  their  jurisdiction  as  to  matters  of  probate  are  limited 
and  defined  by  statute.  They  are  found  enumerated  in 
§  6075,  Bal.  Code.  It  will  be  observed  that  they  axe  con- 
fined to  matters  incidental  to  the  settlement  of  the  estates  of 
deceased  persons  and  of  estates  under  control  of  guardians, 
and  also  to  the  hearing  of  controversies  between  masters 
and  their  apprentices.  ~No  powers  are  given  to  the  court 
in  its  probate  jurisdiction  to  hear  and  determine  contro- 
versies between  third  persons  which  in  no  way  affect  the 
interests  of  the  estate  itself.  It  is  constituted  a  tribunal 
to  guard  the  interests  of  the  estate  only,  and  its  powers 
cannot  l>e  invoked  to  determine-  outside  controversies,  the 
result  of  which  can  in  no  way  affect  the  estate,  either  ad- 
versely or  favorably.  Even  when  a  claim  is  asserted  ad- 
versely to  the  estate  itself,  which  is  not  allowed  by  the 
executor  or  administrator,  the  court  acting  in  the  probate 
proceeding  cannot  hear  and  determine  the  controversy; 
but  suit  must  be  regularly  brought  thereon  "in  the  proper 
court,"  and  the  matter  heard  as  other  similar  disputes. 
§  6233,  Bal.  Code.  It  therefore  seems  forcibly  to  follow 
that  disputants  cannot  be  heard  to  settle  their  differences 
in  probate  proceedings,  even  though  the  controversy  may 
involve  a  fund  actually  in  the  possession  of  the  court,  but 
which  controversy  in  no  way  affects  the  estate  itself. 
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We  think  the  appellant  is  entitled  to  have  this  contro- 
versy tried  by  a  jury.  Section  4967,  Bal.  Code,  provides 
as  follows: 

"An  issue  of  fact,  in  an  action  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal  property,  shall 
be  tried  by  a  jury,  unless  a  jury  is  waived,  as  provided  by 
law,  or  a  reference  ordered,  as  provided  by  statute  relating 
to  referees." 

It  is  contended  by  respondents  that  this  is  not  an  action 
for  the  recovery  of  money  only.  If  it  cannot  be  strictly 
said  to  be  such,  then  it  must  be  a  proceeding  for  the  re- 
covery of  specific  personal  property,  since  it  seeks  the  re- 
covery of  a  specific  and  designated  fund  of  $500.  The 
petition  shows  that  the  $500  is  all  that  is  left  of  the  legacy 
in  the  hands  of  the  court,  and  it  is  that  particular  $500 
which  is  sought  In  that  view  of  the  case,  the  relief 
sought  comes  within  the  statutory  provision  above,  requir- 
ing actions  for  the  recovery  of  specific  personal  property 
to  be  tried  by  jury.  The  relief  sought  is  based  upon  a 
contract,  for  the  payment  of  money,  the  performance  of 
which  contract  is  in  dispute.  It  is  true  the  money  was  to 
be  paid  from  a  specifically  named  fund,  but  that  certainly 
does  not  preclude  a  general  recovery  if  payment  of  that 
fund  is  refused.  In  any  view  of  the  controversy  sug- 
gested by  the  pleadings,  we  think  it  must  be  tried  by  a  jury 
unless  a  jury  is  waived. 

The  attempt  is  made  to  have  this  matter  determined  in 
the  cause  pending  before  the  court  entitled,  "In  the  Matter 
of  the  Estate  of  Rudolph  Gorkow,  Deceased."  That  is  a 
separate  cause  or  proceeding  standing  upon  the  court's 
docket  for  its  own  purposes,  and  other  causes  cannot  be 
heard  therein,  but  must  be  brought  as  separate  and  inde- 
pendent actions.     It  will  therefore  be  necessary  to  dismiss 
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this  petition  and  leave  respondents  to  institute  such  action 
as  they  see  fit. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  dismiss  the  petition. 

Reavis,  C.  J.,  and  Fullerton,  Dunbar,  White, 
Anders  and  Mount,  JJ.,  concur. 


[No.  4102.     Decided  March  21,  1902.] 

Stanford  Land  Company,  Respondent,  v.  Louis  Steidle 
et  al.j  Appellants. 

UNLAWFUL    DETAINER  —  COMPLAINT  —  DESCRIPTION    OF    PREMISES. 

A  lease  of  certain  premises  described  them  as  "the  land  actual- 
ly occupied  by  R.  L.  McKenzie's  old  house,  north  of  Johanna  Mc- 
Kenzle's  new  house.  Said  house  is  about  thirty  rods  southeast 
of  the  old  Kromer  house,  on  an  unrecorded  plat  of  lands  south 
of  Wall  street  and  west  of  Rucker  avenue,  known  as  the  Kromer 
tract,  in  the  city  of  Everett,  Snohomish  county,  Washington." 
In  an  action  for  unlawful  detainer  after  the  expiration  of  the 
lease,  the  complaint  described  the  premises  in  the  same  terms 
as  the  lease.  The  defendants  demurred  to  the  complaint,  alleg- 
ing the  insufficiency  of  the  description.  Held,  that  the  description 
was  sufficient,  inasmuch  as  it  gives  the  state,  county  and  city,  and 
the  tract  is  described  as  bounded  by  well-known  streets  in  the 
city;  especially  where  it  is  the  same  description  under  which  de- 
fendants took  possession  of  the  premises  and  if  sufficient  for  that 
purpose  should  be  sufficient  notice  of  what  they  were  called  upon 
to  vacate. 

SAME  —  ALLEGATION  OF  WRONGFULNESS  OF  DETENTION. 

In  an  action  of  unlawful  detainer,  it  is  unnecessary  to  allege 
that  defendants  unlawfully  and  wrongfully  keep  possession  of 
the  premises,  where  the  complaint  alleges  the  continuance  in  pos- 
session by  defendants  after  the  term  specified  in  the  lease. 

SAME  —  NOTICE  TO  QUIT  —  NECESSITY. 

Under  Bal.  Code,  §6527,  subd.  1  which  provides  that,  in  all 
cases  where  real  property  is  leased  for  a  specified  term,  the 
tenancy  shall  be  terminated  without  notice  at  the  expiration  of 
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such  specified  term,  notice  to  vacate  is  unnecessary  where  by  the 
terms  of  the  lease  the  tenancy  has  expired. 

H02T  SUIT SUFFICIENCY  OF  EVIDENCE  —  PROOF  OF  CORPORATE   EXIST- 
ENCE. 

The  corporate  existence  of  plaintiff  is  established  sufficiently 
as  against  a  motion  for  non  suit  where  there  is  testimony  of  a 
witness,  unobjected  to  and  uncontradicted,  that  he  is  president  of 
a  corporation,  the  plaintiff  in  the  case,  and  that  the  plaintiff  com- 
pany, a  corporation,  was  the  owner  of  the  premises  in  contro- 
versy. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  John  C.  Denney,  Judge.     Affirmed. 

Herbert  E.  Snook,  for  appellants. 
Francis  H.  Brownell.  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — Respondent  commenced  an  action  of  unlaw- 
ful detainer  against  the  appellants  to  recover  a  parcel  of 
land  described  as  follows : 

"The  land  actually  occupied  by  R.  L.  McKenzie's  old 
house,  north  of  Johanna  McKenzie's  new  house.  Said 
house  is  about  thirty  rods  southeast  of  the  old  Kromer 
house,  on  an  unrecorded  plat  of  lands  south  of  Wall  street 
and  west  of  Rucker  avenue,  known  as  the  Kromer  tract, 
in  the  city  of  Everett,  Snohomish  county,  Washington." 

Respondent  alleged  that  it  was  a  corporation,  and  set 
forth  an  abstract  of  its  title  to  the  land.  The  only  allega- 
tion of  notice  to  quit,  or  demand  for  the  surrender  of  the 
premises,  is  as  follows: 

"That  plaintiff  has  made  demand  upon  the  defendant 
that  he  quit  and  vacate  said  premises,  and  defendant  has 
refused  and  still  refuses  so  to  do." 

Respondent  shows  in  its  complaint  that  the  manner  in 
which  appellants  were  in  possession  of  the  land  was  as  fol- 
lows: 
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"That  on  December  1,  1899,  the  Everett  Land  Company 
and  W.  J.  and  B.  J.  Rucker,  the  then  owners  of  the  land 
hereinafter  described,  leased  the  same  to  R.  L.  McKenzie 
for  a  period  of  one  month,  or  until  the  first  day  of  January, 
1900;  that  said  R  L.  McKenzie  duly  assigned  the  said 
lease  to  this  defendant  Louis  Steidle,  who,  on  the  expir- 
ation of  said  lease,  continued  to  remain  in  possession  of 
the  said  land." 

Appellants  demurred  to  the  complaint  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  overruled  the  demurrer.  The  ap- 
pellants then  filed  their  answer,  admitting  that  the  land  de- 
scribed in  the  complaint  was  leased  to  R.  L.  McKenzie  for 
a  period  of  one  month,  or  until  the  first  day  of  January, 
1890,  and  that  said  R.  L.  McKenzie  assigned  the  said  lease 
to  the  defendant  Louis  Steidle,  who  on  the  expiration  of 
said  lease,  continued  to  remain  in  possession  of  the  said 
land.  Then  follows  a  description  of  the  land  as  above  set 
out.  Appellants  set  up  an  affirmative  defense,  and  asked 
for  the  specific  performance  of  a  verbal  agreement  to  con- 
vey, and  prayed  that  the  respondent  be  decreed  to  specifi- 
cally perform  the  agreement  set  up  by  the  appellants.  It 
is  not  material  to  set  out  this  agreement,  considering  the 
shape  which  the  action  assumed  at  the  trial.  After  the 
respondent  had  introduced  its  testimony,  appellants  moved 
to  dismiss  the  action  upon  the  ground  and  for  the  reason 
that  respondent  has  offered  no  proof  that  it  was  a  corpora- 
tion, though  its  corporate  existence  was  denied  by  the 
answer ;  and  for  the  further  reason  that  no  written  notice 
had  ever  been  served  upon  either  of  said  appellants  of  ter- 
mination of  tenancy,  requiring  them  to  vacate  and  sur- 
render said  premises,  and  that  it  did  not  appear  that  any" 
notice  of  any  kind  had  been  served  upon  said  appellants 
twenty  days  prior  to  any  day  for  the  payment  of  the  rent. 
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The  court  denied  this  motion.  Appellants  elected  to  stand 
on  their  motion  to  dismiss,  whereupon  the  court  directed 
the  jury  to  render  a  verdict  in  favor  of  respondent  and  for 
recovery  of  said  premises,  and  judgment  was  thereafter 
rendered  and  entered  pursuant  to  the  verdict.  From  this 
judgment  appellants  prosecute  this  appeal,  assigning  as 
error  the  refusal  of  the  court  to  dismiss  the  action  and  the 
overruling  of  appellants'  demurrer  to  respondent's  com- 
plaint. 

The  points  urged  by  appellants  may  be  grouped  under 
four  heads:  (1)  The  alleged  insufficient  description  of 
the  premises;  (2)  lack  of  an  allegation  in  the  complaint 
that  the  appellants  unlawfully  and  wrongfully  kept  pos- 
session of  the  premises;  (3)  the  alleged  insufficiency  of 
the  notice  to  vacate :  (4)  the  alleged  failure  of  the  respond- 
ent to  prove  its  corporate  character.  The  complaint  al- 
leges unlawful  detainer  by  the  appellants  after  the  expir- 
ation of  a  written  lease.  The  complaint  describes  the  land 
as  it  is  described  in  the  lease.  Appellants  do  not  point  out 
wherein  this  description  is  insufficient.  The  state,  county, 
and  city  are  given,  and  also  the  streets  which  bound  the 
small  plot  leased,  which  is  described  as  the  land  actually 
occupied  by  a  certain  house,  of  which  the  appellants  are  in 
possession.  Any  one,  by  taking  the  complaint  or  lease, 
could  go  to  within  a  few  feet  of  the  exact  house,  and  there 
find  out  which  was  "R.  L.  McKenzie's  old  house;"  or  he 
could  go  to  within  a  few  feet  of  the  plot  and  ascertain 
what  house  was  occupied  by  the  appellants.  The  de- 
scription seems  to  have  been  amply  sufficient  to  enable  ap- 
pellants to  know  of  what  to  take  possession,  and  ought  then 
to  be  sufficient  for  them  to  know  what  to  vacate. 

Appellants  complain  because  the  complaint  contains  no 
allegation  that  appellants  unlawfully  and  wrongfully  kept 
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possession  of  the  premises.  It  is  true  that  there  is  no  dis- 
tinct allegation  to  that  effect  ISTor  is  any  such  necessary. 
The  lease  provided  specifically  that  the  tenancy  should 
expire  on  the  first  day  of  January,  1900.  Section  5527, 
subd.  1,  of  Bal.  Code,  provides  that  a  person  is  guilty  of 
an  unlawful  detainer  when  he  holds  over  or  continues  in 
possession  after  the  expiration  of  the  specific  term  for 
which  real  property  is  let  to  him.  The  complaint  dis- 
tinctly alleges  that  the  appellants  did  remain  in  possession 
after  the  specified  term  of  the  lease.  It  was  not  neces- 
sary to  allege  anything  more.  To  do  so  would  be  to  allege 
a  mere  conclusion  of  law  from  the  facts.  The  facts  show- 
ing the  respondent's  rights  are  set  forth,  and  the. refusal 
of  the  appellants  to  grant  those  rights  is  alleged.  Noth- 
ing is  gained  by  saying  that  such  refusal  is  unlawful  and 
wrongful.  This  necessarily  follows,  as  a  conclusion  of 
law,  if  the  facts  alleged  are  true.  Subd.  1  of  §  5527,  Id., 
provides  that: 

"In  all  cases  where  real  property  is  leased  for  a  speci- 
fied term  or  period  by  express  or  implied  contract,  whether 
written  or  by  parol,  the  tenancy  shall  be  terminated  without 
notice  at  the  expiration  of  such  specified  term  or  period." 

Under  the  terms  of  the  lease  in  this  case,  the  tenancy  ex- 
pired on  the  first  day  of  January,  1900,  and,  under  the 
specific  provision  of  the  statute,  no  notice  was  necessary. 
It  is  alleged  in  the  complaint  that  demand  was  made  upon 
appellants  to  quit  and  to  vacate  the  premises,  which  they 
refused  to  do.  At  the  trial,  Mr.  Stanford,  the  president  of 
the  respondent  corporation,  testified  that  he  had  made  a 
verbal  demand  upon  Mr.  Steidle  that  he  quit  the  premises, 
and  that  a  written  notice  was  served  on  both  of  the  de- 
fendants, requiring  them  to  vacate  the  premises.  There- 
upon the  plaintiff's  attorney  stated  to  the  court,  "that  he 
had  no  further  witnesses,  excepting  one  W.  P.  Bell,  who 
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had  served  the  written  notice  testified  to  by  Mr.  Stanford ; 
that  plaintiff's  attorney  was  informed,  over  the  telephone, 
that  Mr.  Bell  was  now  on  his  way  to  the  court  house.  The 
court  then  ruled  that  testimony  as  to  the  written  notice  was 
unnecessary.  Thereupon  the  plaintiff  rested."  This  rul- 
ing of  the  court  was  proper.  The  requirements  of  notice, 
as  a  reference  to  the  statute  shows,  are  solely  in  cases 
where  the  lease  has  not  expired,  but  the  tenant  has  failed 
to  pay  rent,  or  to  observe  some  other  provisions  of  the  lease. 
The  case  of  Lowman  v.  West,  8  Wash.  355  (36  Pac.  258), 
relied  upon  by  the  appellants,  was  a  case  where  the  tenant 
had  failed  to  pay  rent ;  and  the  action  was  brought  under 
subd.  3  of  §  5527,  supra,  where  a  notice  is  specifically  re- 
quired. This  case  is  not,  therefore,  any  authority  for  an 
action  brought  under  subd.  1  of  this  section,  which  pro- 
vides that  the  tenancy  is  terminated  without  notice. 

Appellants  urge  that  the  respondent  did  not  sufficiently 
prove  its  corporate  existence  below,  and  that  on  that  ground^ 
their  motion  for  a  nonsuit  should  have  been  granted.  Re- 
spondent replies  that  the  general  denial  did  not  raise  that 
issue.  We  do  not  think  it  necessary,  under  the  circum- 
stances of  this  case,  to  pass  directly  upon  that  question. 
The  first  paragraph  of  the  complaint,  which  alleged  the 
corporate  existence  of  the  respondent,  was  passed  over  by 
the  appellants,  and  they  specifically  pleaded  to  every  other 
paragraph  of  the  complaint  except  the  fifth,  which  was  an 
allegation  that  the  respondent  had  made  demand  upon  the 
appellants  that  they  quit  and  vacate  said  premises,  and  ap- 
pellants had  refused  and  still  refuse  so  to  do.  The  fifth 
denial  in  the  answer  is  that  said  appellants  deny  all  the 
other  allegations  in  said  complaint  contained.  This  man- 
ner of  pleading  had  a  tendency  to  mislead  the  respondent 
into  supposing  that  the  first  allegation  of  the  complaint 
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was  admitted,  inasmuch  as  it  was  not  specifically  denied. 
In  addition  to  this,  the  affirmative  defense  set  up  by  the  ap- 
pellants recognized  the  corporate  existence  of  the  respond- 
ent, and  asked  for  the  specific  performance  of  a  verbal 
agreement  to  convey  to  the  appellants  the  land  they  were 
occupying.  There  was  some  evidence  also  offered,  and  not 
objected  to,  which  we  thing  prima  facie  established  the 
corporate  existence.  George  II.  Stanford  testified  that  he 
was  president  of  the  Stanford  Land  Company,  a  corpora- 
tion, the  plaintiff  in  the  case ;  that,  by  virtue  of  an  agree- 
ment between  the  Stanford  Land  Company  and  the  said 
Everett  Improvement  Company  and  W.  J.  and  B.  J. 
Rucker,  the  premises  described  in  said  lease  and  in  plaint- 
iff's complaint  in  this  case  became  the  property  of  the  wit- 
ness George  H.  Stanford  by  a  contract,  which  contract  he 
had  subsequently  duly  assigned  to  the  Stanford  Land  Com- 
pany, a  corporation,  and  said  Stanford  Land  Company  was 
the  owner  thereof  at  the  time  of  the  commencement  of  the 
action.  This  was  not  the  best  evidence  of  the  fact  of  the 
corporate  existence  of  the  respondent,  and,  had  that  partic- 
ular objection  been  urged  to  the  testimony  and  called  to 
the  attention  of  the  court  at  the  time  the  motion  for  a  non- 
suit was  made,  a  different  question  would  arise.  No 
specific  objection  was  made  to  the  character  of  this  testi- 
mony, and,  that  being  the  case,  we  will  not  now  consider 
whether  it  was  proper  evidence,  or  the  best  evidence,  of 
the  fact  testified  to.  As  was  said  in  Edwards  v.  Carr,  13 
Gray,  238: 

"It  is  very  important  that  no  objection  to  a  verdict  be 
brought  before  this  court  by  an  exception  which  was  not 
in  some  form  taken  at  the  trial,  especially  in  cases  where 
there  is  ground  to  believe  that  if  it  had  been  then  brought 
to  the  attention  of  the  judge  and  the  adverse  counsel,  it 
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might  have  been  avoided  by  an  amendment,  or  by  a  more 
specific  direction  of  the  judge,  sustaining  or  overruling  it/' 

State  v.  Hyde,  22  Wash.  551  (61  Pac.  719).  In  Yak- 
ima Saiional  Batik  v.  Knipc,  6  Wash.  348  (33  Pac. 
S34-),  testimony  of  a  similar  character,  to  establish  the  cor- 
porate existence,  was  admitted. 

The  judgment  of  the  court  below  is  affirmed  with  costs. 

Reavis,  C.  J.,  and  Dunbar,  Fullkbton,  Hadley, 
Mount  and  Anders,  JJ.,  concur. 


[No.  4140.  •  Decided  March  21,  1902.] 

Olympian-Tribune  Publishing  Company,  Appellant,  v. 
John  Byrne  et  al.,  County  Commissioners  of  Thurston 
County,  Respondents. 

COITNTT    COMMISSIONERS  —  RECORDS  —  CORRECTION. 

A  board  of  county  commissioners  has  power  to  amend  its 
records,  even  after  adjournment,  so  as  to  make  them  show  the 
true  orders  made  by  the  board. 

SAME CONTRACTS  —  BID    FOR    PUBLIC     PRINTING  —  CONDITIONAL    AC- 
CEPTANCE. 

The  acceptance  by  a  board  of  county  commissioners  of  a  bid 
for  printing,  on  certain  conditions,  which  the  bidder  refused  to 
agree  to  would  not  constitute  a  contract  which  the  bidder  could 
enforce. 

SAME INTERVENING  RIGHTS. 

The  fact  that  the  entry  of  an  order  on  the  records  of  the 
county  commissioners  accepting  a  bid  for  printing  unconditionally 
was  corrected  about  one  month  subsequently,  by  making  the 
records  show  that  a  condition  had  been  ordered  attached  to  the 
acceptance,  would  not  give  the  bidder  any  intervening  rights 
between  the  original  entry  and  date  of  correction,  where  nothing 
had  been  done  under  the  proposed  contract,  which  in  fact  could 
not  have  been  operative  until  some  three  weeks  subsequent  to 
the  date  of  the  correction,  and  there  is  nothing  to  show  that  the 
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bidder  relied  upon  the  unconditional  acceptance  shown  by  the 
record  to  his  disadvantage. 

SAME  —  DELINQUENT     TAX     LIST  —  PUBLICATION     IN     OFFICIAL     NEWS- 
PAPER —  POWEBS  OF  COUNTY  TREASURER. 

Laws  1901,  p.  385,  §  3,  which  provides  that  the  county  treas- 
urer shall  make  publication  of  summons  in  delinquent  tax  cases 
"in  the  official  newspaper  of  the  county,"  provided  the  charge 
therefor  does  not  exceed  ten  cents  for  each  description,  and  that, 
if  such  publication  cannot  be  made  in  said  newspaper  at  said 
price,  the  county  treasurer  may  cause  such  publication  to  be 
made  in  any  other  newspaper  of  general  circulation  published  in 
the  county,  at  a  cost  not  to  exceed  said  price,  does  not  con- 
template that  the  county  treasurer  shall  contract  for  the  publica- 
tion of  the  delinquent  tax  list,  except  upon  the  failure  to  publish 
such  list  by  the  official  newspaper  of  the  county  selected  by  the 
commissioners,  and  it  is  within  the  power  of  the  commissioners 
to  include  such  tax  list  in  the  contract  let  by  them  for  public 
printing. 

Appeal  from  Superior  Court,  Thurston  County. — 
Hon.  Mason  Irwin,  Judge.     Affirmed. . 

Troy  &  FalknoTj  for  appellant, 

George  H.  Funk  and  /.  TV.  Robinson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — The  county  auditor  of  Thurston  county, 
under  the  provisions  of  §  371,  Bal.  Code,  published  a  notice 
that  the  board  of  county  commissioners  would,  on  May  7, 
1901,  "receive  sealed  proposals  for  the  public  printing  of 
Thurston  county,  for  the  term  of  one  year."  The  appellant 
and  others  submitted  bids  therefor.  Appellant's  bid  was  as 
follows : 

"Olympia,  Washington,  April  17,  1901. 
To  the  Honorable  Board  of  County  Commissioners, 

Thurston  County,   Olympia,  State  of  Washington. 
Gentlemen : 

The  undersigned  hereby  bids  and  proposes  to  do  the  pub- 
lic printing  of  Thurston  county,  in  the  Weekly  Olympian, 
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in  contemplation  of  the  attached  notice  to  publishers  dur- 
ing the  ensuing  year  beginning  July  1,  1901,  at  the  price 
of  one-fourth  of  one  cent  per  square  of  250  ems  nonpareil 
for  the  first  insertion,  and  for  one-eighth  of  one  cent  per 
square  for  each  subsequent  insertion.  The  circulation  of 
the  Weekly  Olympian  during  the  year  averages  seven 
hundred  and  fifty  copies. 

Respectfully  submitted. 
Olympian-Tribune  Publishing  Company, 

By  S.  A.  Madge,  President,  etc." 

On  May  7,  1901,  the  board  of  county  commissioners  ac- 
cepted the  above  named  bid  upon  condition  that  the  de- 
linquent tax  list  should  be  included  therein  at  the  same  rate, 
and  the  clerk  of  the  board  entered  the  following  in  the  min- 
utes of  the  journal  of  proceedings:  "Contract  was  award- 
ed to  the  Olympian-Tribune  Publishing  Company." 
Three  days  later,  viz.,  on  May  10,  1901,  the  board  caused 
the  following  order  to  be  entered  on  the  minutes: 

"The  county  attorney  is  directed  to  prepare  a  contract 
with  the  Olympian-Tribune  Publishing  Company  for  the 
county  printing  for  the  year  beginning  July  1,  1901,  in 
accordance  with  their  bid.  Said  contract  to  specifically 
include  all  county  printing,  including  publication  of  de- 
linquent tax  foreclosure  list*  Bond  fixed  in  the  sum  of 
$5,000." 

The  board  on  the  same  day  adjourned  its  session  to  June 
4, 1901.  The  minutes  of  the  meetings  of  the  board  for  May 
7,  8,  9  and  10  were  published  by  the  clerk  prior  to  the 
next  session.  The  board  reconvened  on  June  4,  1901,  and  on 
the  6th,  upon  the  reading  of  the  minutes  for  approval,  the 
hoard,  being  of  the  opinion  that  the  minutes  with  reference 
to  the  contract  for  the  public  printing  as  entered  by  the 
clerk  on  May  7th,  did  not  express  the  true  action  of  the 
board,  caused  to  be  inserted  in  the  minutes  of  May  7th  the 
following:     "On  condition  that  the  delinquent  tax  list  be 

6 — 28   wash. 
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included  at  price  stated  in  the  bid ;"  so  that  the  order  read : 
"Contract  was  awarded  to  the  Olympian-Tribune  Publish- 
ing Company  on  condition  that  the  delinquent  tax  list 
be  included  at  the  price  stated  in  the  bid."  The  appel- 
lant was  at  all  times  ready  to  enter  into  a  contract  ac- 
cording to  the  terms  of  the  notice  and  the  proposal,  but 
refused  to  enter  into  a  contract  which  included  more  than 
was  provided  in  the  notice  for  bids,  or  to  specifically 
include  in  the  contract  the  publishing  of  the  delinquent 
tax  list,  claiming  that  the  delinquent  tax  list  was  not  a  part 
of  the  public  printing;  whereupon  respondents,  on  June 
19,  1901,  caused  the  following  order  to  be  entered  upon 
the  records: 

"In  the  matter  of  the  county  printing  it  was  moved 
by  Commissioner  Ismay,  and  carried,  that  the  vote  by 
which  the  bid  of  the  Olympian-Tribune  Publishing  Com- 
pany was  accepted  on  May  7, 1901,  be  reconsidered  and  re- 
scinded, and  it  was  then  ordered  that  all  bids  be  rejected 
and  that  new  bids  be  called  for. 

The  object  of  this  Action  is  to  establish  appellant's  right 
to  the  contract  for  the  county  printing,  so  that  its  publi- 
cation shall  be  known  as  the  official  newspaper  for  the  year 
ending  July  1,  1902.  On  appeal  to  the  superior  court 
from  the  board  of  county  commissioners,  the  commissioners 
were  affirmed.  This  appeal  is  from  the  order  of  the  super- 
ior court  affirming  the  action  of  the  board  of  county  com- 
missioners. 

Numerous  errors  of  the  lower  court  are  alleged,  but  it 
will  l>e  sufficient  for  the  purposes  of  this  case  to  discuss 
but  two,  viz:  (1)  Had  the  county  commissioners  authority 
after  adjournment  to  correct  the  minutes  entered  by  the 
clerk,  so  as  to  make  them  speak  the  truth?  (2)  Did  the 
conditional  acceptance  of  appellant's  bid  constitute  a  bind- 
ing contract,  notwithstanding  the  refusal  by  appellant  to 
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agree  to  the  condition?  Section  356,  Bal.  Code,  provides 
that  the  board  of  county  commissioners  shall  cause  to  be  re- 
corded in  a  book  to  be  kept  for  that  purpose  all  their  pro- 
ceedings, and  that  this  record  shall  be  kept  by  the  clerk  and 
shall  be  open  for  inspection.  Section  335,  Bal.  Code,  pro- 
vides that  the  county  auditor  shall  be  clerk  of  the  board,  at- 
tend their  meetings,  and  keep  the  record.  The  clerk  is 
simply  a  ministerial  officer,  with  power  to  record  the  truth. 
If  he  should  fail  to  record  the  proceedings  correctly,  no 
good  reason  exists,  or  can  be  advanced,  why  this  record  may 
not  be  corrected.  The  rule  is  stated  in  7  Am.  &  Eng.  Enc. 
Law  (2d  ed.),  at  page  986,  as  follows: 

"A  board  of  county  commissioners  has  the  same  power 
as  any  court  to  amend  its  records  according  to  the  truth, 
and  upon  such  evidence  as  the  board,  in  its  discretion,  may 
deem  sufficient;"  and  the  authorities  cited  bear  out  the  rule 
announced.  See  Commissioners  v.  Hearne,  59  Ala.  371 ; 
Lapan  v.  County  Commissioners,  65  Me.  160;  Levant  v. 
County  Commissioners,  67  Me.  429 ;  Gloucester  v.  County 
Commissioners,  116  Mass.  579 ;  State  v.  Centred  Pacific 
R.  R.  Co.,  17  Xev.  259  (30  Pac.  887)  ;  1  Dillon,  Munici- 
pal Corporations  (4rth  ed.),  §  297. 

This  court,  in  Burrows  v.  Kinsley,  27  Wash.  694  (68 
Pac.  332),  held  that  it  was  competent  to  introduce  oral 
evidence  for  the  purpose  of  ascertaining  if  any  order  of  the 
board  of  county  commissioners  was  in  fact  made  which  was 
not  noted  upon  the  records.  It  seems,  if  oral  evidence  may 
be  received  to  prove  an  order  which  the  board  of  county 
commissioners  has  in  fact  made,  but  which  does  not  appear 
upon  the  records,  it  must  necessarily  follow  that  the  county 
commissioners  may  make  the  records  show  the  order. 

Appellant  asserts  that  rights  had  intervened  between  the 
entry  of  the  order  as  first  made  by  the  clerk  and  the  time 
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of  the  correction.  Appellant  certainly  had  no  rights 
which  intervened.  The  status  of  appellant  is  the  same  now 
that  it  was  at  the  time  the  board  accepted  the  bid.  It  is 
true  appellant  may  not  have  known  the  fact  that  a  con- 
dition was  attached  to  the  acceptance  of  its  bid,  and  may 
have  been  led  to  believe  the  bid  was  accepted  uncondition- 
ally ;  but  there  is  nothing  to  show  that  it  relied  upon  the 
record  to  its  disadvantage.  On  the  other  hand,  the  term 
of  its  contract  did  not  begin  for  nearly  a  month  after  the 
records  were  corrected.  It  was  thoroughly  understood  that 
a  written  contract  was  to  be  prepared  and  signed  by  the 
parties ;  so  that  if  appellant  had  acted  upon  the  first  record 
to  its  disadvantage,  no  such  rights  intervened  as  would 
preclude  the  commissioners  from  making  their  records 
speak  the  truth,  even  if  such  right  may  be  precluded  at 
all.  If  the  contract  in  question  was  awarded  appellant 
upon  condition  that  the  delinquent  tax  list  be  included 
at  the  price  stated  in  the  bid,  and  this  condition  was  not 
accepted  by  appellant,  which  seems  to  be  admitted,  this 
appeal  must  fail,  because  the  contracting  parties  have  not 
agreed,  and  neither  can  enforce  any  rights  thereunder  as 
against  the  other.  It  cannot  be  claimed  that  the  re- 
spondents could  require  the  appellant  to  publish  the  tax 
list  at  the  price  named  in  the  bid,  because  appellant  ex- 
pressly refused  to  enter  into  such  contract.  Appellant  con- 
tends that  the  delinquent  tax  list  is  not  included  in  the 
"public  printing,"  as  that  term  is  used  in  the  notice  for 
proposals,  and  that  therefore  the  commissioners  have  no 
right  to  include  it  in  the  contract.  No  doubt  if  the  county 
commissioners  are  prohibited  from  including  this  item  in 
the  contract,  or  have  no  jurisdiction  over  it,  this  conten- 
tion would  have  much  force.  To  support  this  position 
counsel  rely  upon  the  case  of  State  ex  rel.  Wh-atcoin  Coim- 
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ty  v.  Purdy,  14  Wash.  343  (44  Pac.  857),  where  it  waa 
held  that  §  96  of  the  Laws  of  1893,  p.  366,  conferred 
special  authority  upon  the  county  treasurer  to  select  the 
newspaper  and  make  a  contract  therewith  for  publishing 
the  delinquent  tax  list,  independent  of  the  county  commis- 
sioners and  of  the  official  newspaper.  The  laws  of  1893, 
referred  to  in  that  decision,  have  been  entirely  superseded 
by  the  act  of  1897,  p.  136 ;  so  that  by  the  amendment  of 
1901,  p.  383,  it  is  provided  as  follows: 

"The  publication  of  the  summons  or  notice  required  by 
this  section  shall  be  made  by  the  county  treasurer  in  the 
official  newspaper  of  the  county:  Provided,  The  price 
charged  by  any  such  newspaper  for  such  publication  for  the 
whole  number  of  issues  shall  not  exceed  in  any  case  the 
sum  of  ten  cents  for  each  description  contained  in  said 
notice;  and  that,  if  such  publication  can  not  be  made  in 
said  newspaper  at  said  price,  the  county  treasurer  may 
cause  such  publication  to  be  made  in  any  other  newspaper 
printed,  published  and  of  general  circulation  in  the  county, 
as  a  cost  not  to  exceed  said  price." 

This  provision  does  not  undertake  to  authorize  the  county 
treasurer  to  enter  into  a  contract  for  the  publication  of 
the  notice  independently  of  the  board  of  county  commis- 
sioners, as  the  provision  under  consideration  in  Stale  ex 
rel.  Whatcom  County  v.  Purdy  did.  It  recognizes  the 
right  of  the  board  of  county  commissioners  to  select  ihe 
"official  newspaper,"  and  requires  the  county  treasurer  to 
publish  the  notice  therein,  "provided  the  price  charged  by 
such  newspaper  shall  not  exceed  the  sum  of  ten  cents  for 
each  description."  The  "price  charged"  means,  of  course, 
the  contract  price  agreed  upon.  If  that  price  should  be  more 
than  ten  cents  per  description,  and  the  official  paper  should 
refuse  to  publish  the  notice  at  the  maximum  rate,  or,  in 
the  language  of  the  provision,  "If  such  publication  cannot 
he  made  in  said  newspaper  at  said  price,"  in  that  event, 
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and  in  that  event  only,  the  county  treasurer  has  authority 
to  publish  the  notice  elsewhere,  If  the  "price  charged" 
by  the  official  publication  should  be  less  than  ten  cents  for 
each  description,  then  the  county  treasurer  has  no  discre- 
tion in  the  matter ;  he  must  publish  the  notice  in  the  official 
newspaper.  This  is  evidently  the  express  meaning  and  in- 
tent of  the  law.  It  harmonizes  the  whole,  and  does  not  take 
away  the  power  of  the  board  of  county  commissioners  to 
contract  with  reference  to  this  item.  The  same  rules  apply 
to  a  municipal  corporation,  a  party  to  a  contract,  as  to  any 
individual.  An  individual  may  certainly  include  any  item 
which  he  desires  in  his  contract,  and  may  construe  the 
terms  thereof  by  the  contract  itself,  so  as  to  prevent  future 
litigation  upon  any  particular  item,  especially  when  he 
contends  that  the  item  is  one  for  which  the  contract  is 
made.  The  board  of  county  commissioners,  as  managers 
of  the  business  of  the  county,  had  a  right  to  award  the 
contract  subject  to  the  conditions  named.  The  condition 
was  certainly  reasonable,  and  no  doubt  would  have  saved 
the  county  much  expense  and  litigation  over  a  proper  con- 
struction of  the  contract,  and  was  for  this  very  purpose. 
Since  this  condition  was  not  accepted,  no  contract  was 
made  and  none  exists. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  Dunbar,  White  and  An- 
ders, JJ.,  concur. 

Fullerton,  J.,  concurs  in  the  result. 
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Alexander  S.  Dow  et  ux.,  Respondents,  v.  City  of  Bal- 
lard, Appellant. 

LIS  PEJTDENS FAILURE  TO  IHJC  —  INNOCENT  PUBCHA8EB  —  LIABILITY 

FOB  COSTS. 

Where  a  city  fails  to  file  a  lis  pendens  notice  pending  an  action 
toy  it  to  foreclose  a  street  assessment  lien,  a  bona  fide  purchaser 
of  the  land  subject  to  the  lien,  pending  the  action  but  before  the 
rendition  of  judgment,  is  not  liable  for  the  costs  accruing  sub- 
sequent to  the  date  of  transfer. 

INNOCENT  PURCHASES  —  INJUNCTION  AGAINST  SALE  OF  LAND  ON  JUDO- 
IfENT  AGAINST  GBANTOB  —  EVIDENCE. 

Under  the  rule  that  in  a  voluntary  sale  to  an  innocent  pur* 
chaser  everything  passes  that  the  grantor  was  apparently  pos- 
sessed of,  evidence  is  inadmissible  to  show  that  a  judgment  was 
in  fact  rendered  before  the  delivery  of  a  deed  to  plaintiffs' 
grantor  or  the  payment  of  any  part  of  the  consideration  by 
him,  where  the  deed  purported  to  have  been  executed  and  de- 
livered prior  to  judgment  and  plaintiffs  were  not  shown  to  have 
had  notice  that  it  was  not  delivered  at  the  time  it  purported  to 
be. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Taxxman,  Judge.     Affirmed. 

John  W.  Peter  and  Preston  &  Embree,  for  appellant. 
Fred  H.  Peterson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Duitbar,  J. — In  February,  1901,  the  appellant  city 
commenced  suit  against  one  Boxmeyer  and  wife  to  fore- 
close a  street  assessment  lien  against  the  property  in  con- 
troversy, which  was  admittedly  then  owned  by  the  Box- 
meyers.  No  lis  pendens  was  then  or  afterwards  filed. 
On  April  23,  1901,  prior  to  the  rendering  of  the  judgment 
in  the  foreclosure  suit,  the  Boxmeyers  deeded  the  land  in 
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controversy  to  Charles  C.  Lee,  and  Lee  afterwards  deeded 
the  same  to  the  respondents,  Alexander  S.  Dow  and  Jane 
Dow.  The  deed  from  the  Boxraeyers  to  Lee  was  recorded 
June  6,  1901,  and  on  June  24,  1901,  the  respondents  pur\ 
chased  the  said  land  from  Lee.  On  June  5,  1901,  Box- 
meyer paid  the  assessment  on  said  land,  and  received  the 
following  receipt : 

"!STo.  1333.  Ballard,  Wash.,  June  5,  1901. 

City  of  Ballard.  Total  $53.83. 

Received   from   C.    F.   Boxmeyer,    Fifty-three  and 
83-100  Dollars  for  Street  Improvement  Tax  of  Lot  5, 
Block  20,  Gilman  Park  Addition,  Post  Street. 
Ordinance  No.  326.  (Signed)  F.  M.  DeMoss, 

Treasurer  of  the  City  of  Ballard." 

The  $53.83  comprised  the  amount  due  on  the  tax,  with 
the  accrued  penalty  and  interest.  On  the  13th  of 
May,  a  judgment  was  entered  by  default  against  said 
Boxmeyer  and  wife,  foreclosing  said  assessment.  This, 
of  course,  was  prior  to  the  payment  of  the  assessment  and 
the  reception  of  the  receipt  by  Boxmeyer.  After  the 
assessment  had  been  paid,  the  city  of  Ballard  proceeded 
to  enforce  the  whole  of  the  said  judgment,  and  advertised 
to  sell  the  said  lot,  on  July  13,  1901,  for  the  full  amount 
of  said  judgment,  which  included  said  street  assessment, 
interest,  penalty,  costs,  and  attorney's  fees  in  the  sum  of 
$25.  This  action  was  brought  to  enjoin  the  city  and 
sheriff  from  selling  said  property;  the  complaint  alleg- 
ing the  matters  and  things  above  stated,  and,  further,  that 
the  respondents,  in  purchasing  the  property,  had  no  notice 
of  the  judgment  in  the  foreclosure  suit  A  demurrer  was 
interposed  to  the  complaint  on  the  ground  that  it  did  not 
state  a  cause  of  action,  which  demurrer  was  overruled; 
and  upon  trial,  judgment  was  rendered  in  favor  of  re- 
spondents. 
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We  think  the  complaint  states  a  cause  of  action.  If  the 
lot  was  sold  by  Boxmeyer  prior  to  the  judgment,  and  no 
lis  pendens  was  filed,  and  the  purchaser  was  without 
knowledge  of  the  judgment,  he  could  only  be  held  for  the 
amount  of  the  tax  which  was  a  lien  against  the  property, 
exclusive  of  the  costs  which  afterwards  accrued.  Upon 
the  trial  of  the  cause,  appellant  offered  to  prove  that  the 
deed  from  the  Boxmeyers  to  Lee  was  not  delivered,  or 
any  part  of  the  consideration  thereof  paid,  until  after  the 
entry  of  the  foreclosure  decree  against  the  Boxmeyers, 
which  testimony  was  objected  to  on  the  ground  that  it  was 
not  admissible  unless  the  respondent  Dow  had  knowledge 
and  notice  of  the  fact  that  the  deed  was  not  delivered  at 
the  time  it  was  presumed  to  have  been  delivered;  it 
being  admitted  that  no  showing  could  be  made  that  Dow 
knew  of  this,  or  had  any  knowledge  whatever  that  the 
deed  was  delivered  at  a  date  subsequent  to  the  entry  of 
said  judgment  We  think  this  testimony  was  properly 
overruled.  There  is  a  difference  between  a  voluntary 
sale  and  a  sale  by  operation  of  law,  or  under  an  execution 
issued  on  a  judgment.  In  the  latter  case  only  the  inter- 
est of  the  judgment  debtor  passes  by  the  sale,  but  in  the 
former,  in  the  case  of  an  innocent  purchaser,  everything 
passes  by  the  sale  that  the  grantor  was  apparently  pos- 
sessed of.  In  this  case,  the  city  not  having  protected  it- 
self by  filing  a  lis  pendens, — the  constructive  notice  which 
the  law  provides, — and  there  being  no  constructive  notice 
which  could  be  imputed  to  the  purchaser,  he  could  not  be 
bound  by  actual  notice  of  his  grantor  of  which  he  was 
ignorant. 

The  testimony  fully  sustains  the  findings  of  fact,  and 
the  judgment  will  be  affirmed. 

Rravis,  C.  J.,  and  Mount,  White,  Hadley,  Fuller- 
ton  and  Andeks,  JJ.,  concur. 
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Spokane  and  Idaho  Lumber  Company,  Respondent,  v. 
Joseph  II.  Boyd  el  al.,  Appellants. 

CONTRACTOR'S  BOND  —  ACTION  ON  —  PARTIES. 

In  an  action  at  law  by  a  material  man  upon  the  bond  given 
under  Gen.  Stat.,  §  2415,  by  a  contractor  upon  public  works,  the 
refusal  of  the  court  to  make  parties  defendant  to  the  suit  other 
than  the  obligors  on  the  bond  is  not  error,  even  though  the 
plaintiff  may  have  a  right  of  action  against  them  for  the  same 
subject  matter. 

SAME  —  ASSIGNMENT  OF  CONTRACT   TO  SURETY — LIABILITY. 

Where  a  surety  upon  a  contractor's  bond  takes  an  assign- 
ment of  the  contract  and  undertakes  to  complete  the  work  him- 
self, his  liability  is  not  restricted  to  that  imposed  by  the  bond, 
but  he  becomes  liable  for  all  losses  sustained  under  the  contract. 

SAME  —  DEFENSES. 

The  fact  that  a  contractor  was  insane  at  the  time  he  ob- 
tained a  contract  from  the  city  for  public  work,  which  was  known 
to  the  city  officials,  and  the  fact  that  the  city  officials  falsely 
represented  to  an  assignee  of  the  contract  that  there  was  money 
enough  remaining  unpaid  under  the  contract  to  complete  the 
work,  would  not  constitute  defenses  to  an  action  by  a  material 
man  upon  the  bond  given  by  the  contractor  for  the  protection 
of  material  men  and  laborers,  when  the  plaintiff  is  not  shown 
to  have  participated  in  the  fraud. 

SAME  —  RELEASE   OF    SURETIES — EVIDENCE. 

In  an  action  against  the  sureties  upon  a  bond,  the  release  of 
a  portion  of  them  cannot  be  established  by  evidence  that  they 
advanced  money  to  their  own  attorneys  to  be  paid  for  their 
release,  since  such  evidence  is  inadmissible  as  being  hearsay. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Geokge  A.  Joineb,  Judge.     Affirmed. 

R.  L.  Edmiston  and  A.  E.  Gallagher  (William  T.  Bird- 
sail,  of  counsel),  for  appellants. 

Samuel  R.  Stern,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Mount,  J. — This  action  was  brought  by  respondent 
against  the  principal  and  his  sureties  to  recover  on  a 
statutory  bond  given  by  a  contractor  to  secure  payment  to 
laborers  and  material  men  for  labor  and  material  fur- 
nished in  the  construction  of  a  bridge  for  the  city  of  Spo- 
kane. Respondent  recovered  judgment  for  the  amount 
prayed,  and  two  of  the  sureties  appeal. 

This  case,  upon  a  former  appeal  to  this  court  (see  Spo- 
kane &  Idaho  Lumber  Co.  v.  Loy,  21  Wash.  501,  58 
Pac  672),  was  reversed  for  the  reason  that  three  of  thd 
appellants  at  that  time  were  not  shown  to  have  consented 
to  an  assignment  of  the  contract,  and  were  therefore  not 
liable  for  materials  furnished  by  respondent  after  the 
assignment  thereof.  It  was  held  that  the  trial  court  erred 
in  directing  judgment  for  the  respondent  for  substantially 
the  whole  amount  claimed.  The  cause  was  remanded  for 
farther  proceedings.  When  the  cause  was  returned  to  the 
superior  court,  appellants  Boyd  and  Dishman  applied  for 
and  obtained  leave  of  the  lower  court  to  file  amended 
answers  to  the  complaint.  These  answers  denied  the  con- 
tract alleged  in  the  complaint  and  the  balance  due,  and  al- 
leged affirmative  defenses  substantially  as  follows:  (1) 
Payment.  (2)  Payment  by  appellants  in  excess  of  their 
liability  under  the  bond.  (3)  That  the  bond  sued  on  is  not 
the  bond  required  by  statute.  (4  )  Fraud  and  deceit  of  Loy 
and  the  city  officials  in  securing  these  appellants'  signa- 
tures to  the  bond,  coupled  with  ignorance  of  the  facts  until 
after  action  was  commenced.  (5)  Insanity  and  irre- 
sponsibility of  Loy  at  the  time  the  contract  was  made.  (6) 
Failure  of  Loy  to  perform  work  after  he  had  received 
two-thirds  of  the  price;  fraudulent  withholding  by  the 
city  officials  of  knowledge  of  Loy's  insanity  from  appel- 
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lants;  fraudulent  inducement  by  city  officials  to  procure 
Boyd  to  complete  the  work.  (7)  The  release  of  respond- 
ent since  the  reversal  of  the  former  judgment  of  certain 
sureties.  The  answer  concluded  with  a  prayer  that  the 
city  of  Spokane  and  the  National  Iron  Works  be  made 
parties  defendant  The  court  denied  the  application  of 
appellants  to  make  the  city  of  Spokane  and  the  National 
Iron  Works  parties.  A  reply  was  filed  by  the  respondent, 
denying  the  allegations  of  the  answers.  A  jury  trial  was 
had,  and  a  verdict  returned  in  favor  of  the  respondent, 
upon  which  a  judgment  was  entered. 

The  facts  are  substantially  as  follows:  Defendant 
George  J.  Loy  on  February  18,  1897,  entered  into  a  con- 
tract with  the  city  of  Spokane  to  furnish  material  and 
construct  for  said  city  a  bridge  known  as  the  "Olive  Street 
Bridge,"  at  the  agreed  price  of  $5,000.  When  this  con- 
tract was  let  to  Mr.  Loy,  the  city  required  him  to  execute 
a  bond  to  the  state  of  Washington  conditioned  for  the 
payment  of  all  labor  and  material  used  in  the  construction 
of  the  bridge.  These  appellants  and  others  executed  and 
delivered  the  required  bond,  which  is  the  bond  sued  on 
here.  Respondent  furnished  lumber  which  was  used  in 
the  bridge  to  the  value  of  $1,200.33;  $717.83  was  paid, 
leaving  a  balance  of  $482.50.  Respondent  demanded  the 
payment,  which  was  refused.  After  the  contract  and 
bond  had  been  entered  into,  and  after  the  bridge  was  par- 
tially constructed,  Loy  assigned  the  contract  to  J.  H. 
Boyd,  one  of  the  appellants  and  one  of  the  sureties  on  the 
bond.  Boyd  completed  the  construction  of  the  bridge. 
Appellant  Bergman  and  others  of  the  sureties  consented 
to  the  assignment  of  the  contract.  Soon  after  this  as- 
signment, Loy  became  insane. 

It  is  claimed  now  that  the  court  erred  in  denying  ap- 
pellants' application  to  have  the  city  of  Spokane  and  the 
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National  Iron  Works  joined  as  defendants.  This  was 
an  action  at  law  upon  a  statutory  bond  given  by  appel- 
lant^ under  §  2415,  1  Hill's  Code.  Neither  the  city  of 
Spokane  nor  the  National  Iron  Works  was  a  party  to  the 
bond,  and  in  no  view  of  the  case  could  they  be  made  liable 
thereon.  The  bond  was  for  the  benefit  of  material  men 
and  laborers,  and  was  required  and  given  for  that  pur- 
pose. There  seems  to  be  no  reason  whatever  for  the  Na- 
tional Iron  Works  to  be  made  a  party.  The  city  is  liable 
only  where  it  has  failed  to  take  the  bond  required.  See 
§  5926,  Bal.  Code.  If  the  appellants  are  liable,  the  city 
is  not  liable,  and  vice  versa.  There  is  no  joint  liability 
of  the  city  with  the  appellants.  So  that,  in  any  event, 
the  city  is  not  a  necessary  party  to  the  action.  Pacific 
Mfg.  Co.  v.  School  District,  6  Wash.  121  (33  Pac.  68). 

The  cases  cited  by  appellants  are  cases  of  equitable  jur- 
isdiction, or  where  the  parties  are  jointly  interested,  and 
consequently  do  not  apply  here.  In  this  case  the  re- 
spondent must  recover  under  the  bond  against  these  par- 
ticular appellants,  or  fail  in  the  action.  The  fact  that 
respondent  may  have  a  right  of  action  against  others  for 
the  same  cause  can  be  no  defense  in  this  action.  It  was  not 
error  to  refuse  to  make  the  city  or  the  National  Iron 
Works  a  party  defendant 

It  is  next  complained  that  the  trial  court  erred  in  ex- 
cluding evidence  offered  by  appellants  in  support  of  their 
several  defenses.  Appellants  offered  evidence  to  show  that 
Boyd,  after  the  assignment  of  the  contract  to  him,  was 
compelled  to,  and  did,  pay  out  much  more  than  was  com- 
ing from  the  city  upon  the  contract,  and  in  excess  thereof 
more  than  his  liability  upon  the  bond.  This  evidence 
was  clearly  inadmissible,  because  Boyd  assumed  the  con- 
tract and  undertook  to  complete  it  himself.  He  was 
clearly  liable  for  all  losses  sustained  thereunder.    If  there 
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had  been  a  profit,  instead  of  a  loss,  he  certainly  would 
have  been  entitled  to  that  profit:  He  cannot  be  heard  to 
say  now  that  his  loss  exceeded  his  liability  under  the 
bond.  By  assuming  the  contract,  he  assumed  all  losses  in 
connection  therewith,  and  was  personally  liable  therefor, 
in  addition  to  his  liability  on  the  bond.  Appellants  also 
offered  to  show  that  Loy  was  insane  when  he  obtained  the 
contract,  and  that  the  city  officials  knew  he  was  insane  at 
the  time  the  contract  was  awarded,  and  that  at  the  time 
Loy  failed,  and  before  Boyd  undertook  to  complete  the 
contract,  the  city  officials  falsely  and  fraudulently  repre- 
sented to  Boyd  that  there  was  money  enough  to  finish  the 
bridge  coming  from  the  contract  All  this  evidence  was 
objected  to,  and  the  objection  was  sustained,  we  think 
properly.  It  was  not  alleged  in  the  answer  that  the 
respondent  had  anything  to  do  with  letting  the  contract 
to  Loy  or  to  Boyd,  or  had  any  knowledge  of  the  fraud 
alleged.  On  the  other  hand,  it  appears  that  the  respond- 
dent  had  nothing  at  all  to  do  with  the  contract,  or  the 
letting  thereof,  or  any  interest  therein;  that  it  furnished 
the  material  under  orders  from  Loy  and  Boyd,  and  had 
no  other  connection  with  the  matter.  The  sureties  on  the 
bond  vouched  for  the  good  judgment  and  responsibility 
of  Loy,  and,  unless  the  fraud  complained  of  was  partici- 
pated in  by  the  respondent,  or  respondent  had  some  con- 
nection therewith,  it  cannot  be  alleged  as  a  defense  against 
its  claim.  There  was  no  evidence  offered  to  prove  pay- 
ment of  the  claim.  Evidence  was  offered  to  show  a  re- 
lease of  a  part  of  the  sureties;  and  two  of  the  sureties 
(Mr.  Dishman  and  Mr.  Weeks)  testified,  in  substance, 
that  they  advanced  money  to  their  separate  attorneys,  to 
be  paid  for  their  release;  that  their  attorneys  told  them 
that  they  had  been  released.     This  evidence  was  clearly 
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hearsay,  and  was  properly  stricken,  so  that  there  was  no 
evidence  of  a  release. 

After  a  careful  examination  of  the  record,  we  con- 
clude no  error  was  committed  by  the  trial  court,  and  the 
judgment  is  therefore  affirmed. 

Reavis,  C.  J.,  and  Anders,  Dunbae,  White,  Fulxeb- 
ton  and  Hadley,  JJ.,  concur. 
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Alfred   Coolidge,  Appellant,  v.   County  of  Pieroe  j»    &\ 
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TAXATION  —  IN  JUNCTION      AGAINST      COLLECTION  —  FRAUDULENT      AS- 
SESSMENT—  FINDINGS    OF    COURT. 

In  an  action  to  enjoin  the  collection  of  taxes,  where  an  issue 
has  been  raised  that  the  assessor  acted  arbitrarily  and  fraud- 
ulently in  assessing  real  property,  a  conclusion  of  law  that  the 
valuation  of  the  premises  was  fair  and  juBt  will  be  treated  as  a 
finding  of  fact,  in  the  absence  of  a  finding  on  that  issue. 

SAME IRREGULARITIES    IN    ASSESSING    PROPERTY  —  CURATIVE    ACTS. 

The  statute  of  this  state  curing  defects  in  assessment  pro- 
ceedings and  the  levying  of  taxes  is  sufficient  to  validate  all  ir- 
regularities not  affecting  the  substantial  justice  of  the  tax,  but 
will  not  cure  the  want  of  jurisdictional  acts  requisite  to  charge 
a  valid  tax. 

SAME SUBSTANTIAL   DEFECTS  —  OMISSION    OF   OWNER'S    NAME. 

Where  a  statute  provides  for  the  charging  of  a  tax  against 
land,  and  that  the  proceedings  for  its  enforcement  shall  be 
in  rem,  such  proceedings  would  be  due  notice  to  the  owner  of 
such  realty  of  the  tax  charged,  and  therefore  the  failure  of  the 
taxing  officers  to  enter  the  name  of  the  owner  after  the  de- 
scription of  the  realty,  or  to  assess  it  to  an  unknown  owner, 
would  not  constitute  a  substantial  defect,  in  view  of  the  curative 
act  in  force  at  the  time  declaring  that  the  omission  of  the 
name  of  the  owner  or  unknown  owner  should  not  invalidate  the 
tax. 
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SAME  —   CORRECTION    OF    ASSESSMENTS. 

Where  land  included  in  a  railroad  right-of-way  across 
plaintiff's  premises  has  been  taxed  to  him  he  is  entitled  to  a 
pro  tanto  reduction  of  his  tax  in  an  action  under  our  statute 
to  enjoin  its  collection. 

SAME  —  LANDS    PARTLY    IN    CITY    LIMITS  —  ASSESSMENT    OF   IMPROVE- 
MENTS. 

Where  a  tract  of  land  belonging  to  an  individual  lies  partly 
within  and  partly  without  the  corporate  limits  of  a  municipality, 
improvements  on  the  land  situated  outside  the  city  limits  are 
not  subject  to  city  taxes,  and,  where  from  the  records  it  is 
impossible  to  ascertain  the  just  proportions  for  purposes  of  cor- 
rection, the  tax  will  be  held  void. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
James  A.  Williamson,  Judge.    Modified. 

T.  0.  Abbott  for  appellant. 
Fremont  Campbell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  to  set  aside  ami  enjoin  the  col- 
lection of  taxes  assessed  against  realty.  The  complaint 
states  five  separate  causes  of  action,  relating  to  the  as- 
sessments for  the  years  1893,  1894,  1895,  1896,  and  1897 
in  the  county  of  Pierce.  At  the  conclusion  of  the  trial 
the  court  found  the  facts,  to  which  no  exceptions  are  here 
made.  It  was  found  that  the  plaintiff  was  the  owner  of 
the  realty.  The  material  facts,  upon  the  objections  to  the 
validity  of  the  tax  proceedings,  were:  That  the  premises 
assessed  were  situated  partly  within  and  partly  without 
the  limits  of  the  city  of  Sumner,  a  city  of  the  fourth  class ; 
the  total  acreage  situated  within  the  city  limits  during 
the  years  1893,  1894,  and  1895  amounting  to  20  acres, 
and  during  the  years  1896-97  to  18.2  acres;  the  total 
acreage  situated  without  the  city  limits  during  the  years 
1893,  1894,  1895,  and   1896  being  140  acres,  and  dur- 
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ing  the  year  1897,  141.3  acres.  That  the  improvements 
on  the  tract  were  situated  partly  within  and  partly  with- 
out the  limits  of  the  city.  That  the  premises  were  dur- 
ing the  years  1893,  1894,  1895,  and  189G  situated  in  road 
districts  13  and  45,  and  during  the  year  1897  in  road 
districts  13,  21,  and  45,  and  that  they  at  all  times  were 
situated  in  school  district  Xo.  8;  that  for  the  years  1893- 
94  the  premises  were  described  as  follows.  "That  part  of 
the  W.  2  of  the  A.  Morrison  D.  C.  outside  of  the  limits 
of  Sumner,"  and  "that  part  of  the  W.  2  of  the  A.  Morri- 
son D.  C.  inside  the  city  limits  of  Sumner," — and  that 
the  premises  were  improperly  located  in  section  13,  town- 
ship 20,  range  4  E.,  only,  instead  of  in  sections  13  and  24, 
same  township  and  range.  That  the  total  acreage  lying 
outside  the  limits  of  the  city  of  Sumner  was  entered  as 
145.17  acres,  instead  of  140  acres;  and  for  the  years 
1893,  1894,  1895,  and  1896  was  entered  as  15  instead  of 
20  acres  inside  the  city  limits,  and  for  the  year  1897  for 
16.5  acres  instead  of  16.09  acr^s.  That  no  improvements 
were  entered  in  the  rolls  of  1893,  1894,  and  1897  upon 
that  portion  of  the  described  tract  lying  without  the  city 
limits,  but  were  entered  as  being  situate  on  the  tract 
lying  inside.  That  the  description  for  each  of  the  years 
included  the  right  of  way  of  the  Northern  Pacific  Kailway 
Company,  amounting  to  about  two  acres.  That  the  de- 
scription for  the  year  1893  indefinitely  located  the  prem- 
ises in  school  districts  No.  60  and  Xo.  8,  instead  of  school 
district  No.  8  only.  That  the  assessor  failed  to  subdivide 
and  separate  the  premises  into  the  road  districts  13  and 
45,  within  which  the  same  were  situated,  during  the  years 
1893,  1894,  1895,  and  1896,  but  described  the  same  as 
situated  in  road  district  45  only,  and  for  the  year  1897 
failed  to  subdivide  and  separate  the  premises  into  road 
districts  13,  21,  and  45,  but  described  the  same  as  situate 
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in  road  districts  13  and  45  only.  That  the  name  of  the 
owner  of  the  realty  was  omitted  from  the  entries  for  the 
year  1897,  and  no  entry  of  "Unknown  owner"  was  made 
in  place  thereof.  The  court  also  found  that  the  certificates 
affixed  to  the  tax  rolls  for  each  of  the  years  except  the 
year  1803  were  irregular  and  defective,  and  set  forth  the 
form  in  which  such  certificates  were  made;  that  for  the 
year  1803  no  certificate  of  any  nature  was  attempted  to 
he  affixed  to  the  roll;  that  the  certificates  made  to  the 
auditor  from  the  city  of  Sumner  were  irregular  in  form, 
and  that  no  certified  order  of  a  city  ordinance  levying 
taxes  was  filed  with  the  auditor,  and  that  the  auditor's 
warrant  to  the  treasurer  affixed  to  the  various  tax  rolls 
was  irregular  and  defective;  that,  hefore  the  beginning 
of  the  action,  plaintiff  made  tender  to  the  treasurer  of  the 
sum  of  $1,033.21  in  full  of  the  taxes  claimed  by  him  to 
be  properly  chargeable  upon  the  said  realty.  The  court 
found,  as  a  legal  conclusion,  that  all  the  entries  in  the  tax 
rolls  as  to  description  of  the  premises,  and  the  subdivision 
and  separation  into  road  districts,  and  all  the  omissions 
of  the  assessor  or  auditor  to  affix  any  certificate  or  war- 
rants to  any  of  the  rolls,  and  the  omission  to  certify  the 
taxes  from  the  city  of  Sumner  and  the  school  district  and 
road  districts,  and  the  omission  to  certify  any  ordinance 
of  the  city,  and  the  failure  on  the  part  of  the  assessor 
to  make  entry  of  the  improvements  as  to  each  of  the  tracts, 
or  to  properly  designate  the  improvements  to  each  of 
the  tracts,  and  failure  of  the  assessor  to  make  entry  of  the 
name  of  the  owner,  or  to  enter  the  name  of  the  owner  8S 
unknown,  in  the  roll  of  1807,  were  each  of  them  an  ir- 
regularity or  informality  not  affecting  any  substantial 
right  of  plaintiff,  and  that  the  validity  of  the  assessments 
and  levies  was  not  affected  thereby,  and  adjudged  the  taxes 
a  valid  lien  upon  the  realty.     The  court  also  concluded 
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that  the  valuation  or  valuations  placed  upon  the  premises 
described  in  the  rolls  were  each  of  them  fair  and  just 
Plaintiff  excepted  to  both  conclusions  of  law. 

The  conclusion  that  the  valuation  of  the  premises  was 
fair  and  %  just  may  be  treated  as  a  finding  of  fact  This 
fact  was  one  of  the  issues,  as  it  was  averred  by  plaintiff 
that  the  assessments  placed  an  arbitrary  value  upon  the 
realty,  and  that  the  assessor  acted  without  consideration 
and  fraudulently  in  such  valuations.  In  the  absence  of 
a  finding  of  fact  in  favor  of  plaintiff  upon  this  issue, 
his  allegation  must  fail.  So  that  its  appearing  as  a  con- 
clusion of  law  does  not  preclude  a  consideration  of  the 
fact  as  found.  The  general  act  curing  defects  in  assess- 
ment proceedings  and  the  levying  of  taxes  was  in  force 
during  the  years  plaintiff's  realty  was  assessed.  This 
may  be  found  in  the  revenue  law  of  1893  (p.  372,  §  105), 
in  which,  in  substance,  it  is  declared  that  no  assessment 
of  property  or  charge  for  taxes  shall  be  considered  illegal 
on  account  of  any  irregularity  in  the  tax  lists  or  assessr 
ment  roll  or  on  account  of  the  rolls  or  lists  not  having 
been  made  or  returned  within  time,  or  on  account  of 
property  having  been  charged  or  listed  without  name,  or 
any  other  name  than  that  of  the  original  owner,  and  no 
error  or  informality  in  the  proceedings  of  any  of  the  offi- 
cers connected  with  the  assessment,  levying,  or  collection 
of  taxes,  not  affecting  the  substantial  justice  of  the  tax 
itself,  shall  vitiate  or  in  any  manner  affect  the  tax  or  the 
assessment,  and  that  any  irregularity  or  informality  in 
the  assessment  rolls  or  tax  lists,  or  in  any  of  the  proceed- 
ings connected  with  the  assessment  or  levy  of  the  taxes, 
ot  any  omission  or  defective  act  of  any  officers,  may,  in 
the  discretion  of  the  court,  be  corrected,  supplied,  and 
made  to  conform  to  law.  In  this  suit  plaintiff  asks  for  the 
adjudication  of  the  tax  justly  due.    The  act  curing  defects 
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in  the  procedure  in  assessment  and  levy  of  the  taxes 
(Laws  1893,  supra)  has  been  continued  substantially,  and 
is  now  the  existing  law.  It  is  ample,  when  invoked  in  such 
proceedings  as  this,  to  validate  all  irregularities  not  affect- 
ing the  substantial  justice  of  the  tax.  But  a  legislative 
act  cannot  cure  nor  supply  the  jurisdictional  acts  requi- 
site to  charge  a  valid  tax.  Section  1,  art  7,  of  the  con- 
stitution, declares: 

"All  property  in  the  state,  not  exempt  under  the  laws 
of  the  United  States,  or  under  this  constitution,  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
vided by  law." 

It  will  thus  be  observed  that  the  tax  must  be  ascer- 
tained as  provided  by  law.  Such  law,  it  is  apparent,  must 
be  enacted  before  the  tax  can  be  levied,  and  the  assess- 
ment must  be  levied  pursuant  to  that  law.  It  is  impera- 
tive, under  any  revenue  law,  that  the  taxpayer  have  notice 
of  the  property  charged,  and  the  amount  of  the  tax  levied 
upon  it  In  the  tax  levied  in  1897  upon  realty  belonging 
to  plaintiff,  under  the  law  of  1895  (Laws  1895,  pp.  511, 
512,  §§  3,  4),  the  tax  is  charged  upon  the  land,  and  the 
proceedings  are  in  rem.  It  was  therefore  competent  for 
the  legislature  to  provide,  as  it  did,  that  the  land  should 
be  assessed  by  suitable  description,  in  numerical  order,  at 
a  certain  time,  and  the  assessment  roll  made  up  and  filed 
at  a  certain  time,  and  such  proceedings  may  be  due  notice 
to  the  owner  of  such  realty  of  the  tax  charged.  Section 
4,  supra,  provides: 

"The  assessor  shall  make  out  in  the  real  property  assess- 
ment book,  in  numerical  order,  complete  lists  of  all  lands 
or  lots  subject  to  taxation,  showing  the  names  of  owners, 
if  to  him  known,  and,  if  unknown,  so  stated  opposite  each 
tract  or  lot  in  pencil  memorandum,  the  number  of  acres 
and  lots  or  parts  of  lots  included  in  each  description  of 
property.     The  assessment  books  and  blanks  shall  be  in 
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■  readiness  for  delivery  to  the  assessors  on  the  first  Monday 
of  February  of  each  year." 

The  court  found  that  plaintiff's  premises  were  entered 
and  properly  described  as  named  in  the  patent  from  the 
United  States,  and  that  the  name  of  the  owner  or  of  un- 
known owner  was  omitted.  Counsel  for  plaintiff  urges 
that  the  failure  to  enter  the  name  of  the  owner  or  of  un- 
known owner  after  the  description  of  the  realty  is  a  sub- 
stantial defect,  and  to  the  injury  of  the  plaintiff.  This 
was  true  under  the  revenue  law  prior  to  the  enactment  of 
the  statute  of  1895.  Under  the  prior  system,  real  prop- 
erty was  assessed  to  the  owner.  The  owner's  name  was  an 
essential  part  of  the  description.  It  was  in  fact  a  ma- 
terial part  of  the  notice  given  to  him  of  the  tax  charged 
against  his  real  property,  and  was  so  adjudged  by  this 
court,  Boer  v.  Choir,  7  Wash.  631  (32  Pac.  776,  36  Pac. 
286)  ;  Vestal  v.  Morrus,  11  Wash.  451  (39  Pac.  960). 
And  see  Railroad  Co.  v.  Oalvin,  85  Fed.  811.  It  was  ob- 
served by  the  learned  judge,  in  85  Fed.  811,  supra,  of  the 
curative  act  of  1893  (Laws  1893,  p.  372)  : 

"First  It  does  not  confer  power  upon  the  court  to 
sustain  its  own  jurisdiction  by  supplying  a  fatal  omission 
in  the  jurisdictional  process.  Second.  The  legislature 
could  not  enact  a  valid  law  conferring  power  upon  a  court 
to  create  jurisdiction  by  its  own  act  in  a  case  in  which 
jurisdiction  had  not  been  acquired  by  the  giving  of  notice 
to  the  parties  having  rights  to  be  determined." 

But  this  distinction  between  the  former  revenue  law 
and  that  of  1895,  under  which  the  assessment  of  plaintiff's 
property  was  made  in  1897,  is  that  the  prior  law  pro- 
vided for  the  assessment  of  real  property  to  the  owner. 
In  the  'later  law  the  assessment  is  made  of  the  land,  as 
such,  by  its  proper  description ;  and,  as  has  been  observed, 
the  tax  is  charged  against  the  land.     The  provision  for 


102  COOLIDGB  v.  PIERCE  COUNTY. 

Opinion  of  the  Court  —  Reavis,  C.  J.        [28  Wash. 

the  memorandum  of  the  name  of  the  owner  or  unknown . 
owner  may  be  considered  directory  to  the  officer ;  and  this, 
taken  in  connection  with  the  curative  act  declaring  the 
omission  of  the  name  of  the  owner  or  unknown  owner 
shall  not  invalidate  the  assessment  or  tax,  is  conclusive 
that  the  legislature,  in  the  enactment  of  the  law  of  1895, 
intended  that  the  mention  of  the  owner  was  not  of  the 
substance  of  the  listing  and  entry  upon  the  assessment 
roll.  Mr.  Black,  in  his  work  on  Tax  Titles  (§  110), 
speaking  of  such  curative  statutes,  says  that,  under  these 
statutes  it  is  held  that  the  assessment  roll  is  not  vitiated 
by  the  fact  that  the  owner's  name  is  not  mentioned,  or  it 
is  not  assessed  to  unknown  owners,  and  of  the  constitu- 
tional validity  of  such  statutes  there  can  be  little  reason- 
able doubt;  and  substantial  authority  is  mentioned  to 
support  this  view.  The  supreme  court  of  the  United 
States,  in  WUherspoon  v.  Duncan,  4  Wall.  210,  observes 
of  the  taxing  power:  The  state  "has  the  right  to  deter- 
mine the  manner  of  levying  and  collecting  taxes,  and  can 
declare  that  the  particular  tract  of  land  shall  be  chargeable 
with  the  taxes,  no  matter  who  is  the  owner,  or  in  whose 
name  it  is  assessed  and  advertised."  The  description  of 
the  premises  assessed  is  such  as  would  pass  title,  and  the 
omission  to  mention  the  name  of  the  owner,  or  to  assess  to 
an  unknown  owner,  is  not  such  a  substantial  defect  as  will 
invalidate  the  tax  for  the  year  1897.  It  appears  from  the 
finding  that  two  acres  of  the  right  of  way  of  the  Northern 
Pacific  Eailway  Company  were  included  in  the  descrip- 
tion of  the  premises.  Under  the  provisions  of  the  statute 
relating  to  suits  of  this  nature,  the  court  is  authorized  to 
correct  this  charge.  It  may  take  the  sum  of  the  tax 
against  the  premises,  and  deduct  therefrom  an  amount  in 
the  proportion  that  the  two  acres  bear  to  the  whole  number 
in  the  tract.     Also,  with  reference  to  the  failure  of  the 
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assessor  to  segregate  the  road  districts,  it  would  seem  that, 
if  the  road  tax  is  the  same,  the  plaintiff  is  not  injured,  and 
the  apportionment  of  the  tax  can  be  made  by  the  treas- 
urer. It  does  not  appear  that  there  was  any  difference  in 
the  rate  levied  between  the  different  road  districts. 

With  reference  to  the  assessment  of  the  improvements" 
in  the  years  1893,  1894,  and  1897,  the  assessment  of  all 
the  improvements  on  the  tract  within  the  limits  of  the 
city  of  Sumner,  including  those  on  the  tract  outside  the 
city  of  Sumner,  upon  the  tract  within  the  city,  would 
seem  to  charge  the  realty  inside  the  city  limits  with  more 
than  its  just  proportion  of  the  tax.  We  cannot  perceive, 
from  anything  in  the  record,  that  this  can  be  corrected. 
It  appears  that  taxes  are  entered  for  the  city  and  upon  the 
rolls  against  that  tract  belonging  to  plaintiff  within  the 
city,  and  to  which  the  premises  outside  the  city  are  not 
liable,  and  certainly  those  improvements  situated  upon 
land  outside  the  city  limits  are  not  subject  to  the  city  tax. 
But  it  cannot  t>e  ascertained  from  the  records  l>efore  the 
court  how  the  proportion  of  the  amount  justly  assessed 
upon  the  improvements  can  be  ascertained,  and,  as  the 
injury  to  plaintiff  is  apparent,  the  tax  on  the  improve- 
ments must  be  held  void.  The  school  tax  must  be  cor- 
rected, and  all  placed  in  school  district  No.  8. 

With  the  exception  of  the  amount  charged  on  the  im- 
provements, and  after  the  deductions  for  the  railway  right 
of  way  as  directed,  and  the  adjustment  of  the  road  tax 
and  school  tax,  the  taxes  levied  in  the  various  years  men- 
tioned are  valid ;  and  the  case  is  remanded  to  the  superior 
court,  with  directions  to  enter  a  decree  in  accordance  with 
this  opinion.  The  appellant  will  recover  the  costs  of  the 
appeal. 

White,  Fuj-uerton,  Hadley,  Anders,  Dunbar,  and 
Mount,  JJ.,  concur. 
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[No.  4138.     Decided  March  24,  1002.] 

Barbara  Rattelmiller,  Respondent,  v.  Henrietta  M. 
Stone,  Executrix,  Appellant 

TRIAL  —  REFUSAL  TO  STRIKE  PLEADINGS  —  HARMLESS  ERROR. 

The  refusal  of  the  court  to  strike  out  a  paragraph  of  a  com- 
plaint alleging  the  insolvency  of  a  bank  was  not  prejudicial 
error,  where  such  insolvency  was  shown  without  objection  during 
the  trial  of  the  cause. 

SAME  —  ADMISSION    OF   EVIDENCE. 

The  admission  in  evidence  of  a  written  instrument,  which  is 
incorrectly  described  in  plaintiff's  complaint,  is  not  error  of 
which  defendant  can  complain,  when  the  instrument  is  proper- 
ly pleaded  in  defendant's  answer  and  correctly  described  in 
plaintiff's  reply. 

GUARANTY  —  CONSIDERATION  —  NON-SUIT. 

In  an  action  against  a  guarantor  upon  a  certificate  of  deposit, 
the  defendant  is  not  entitled  to  a  non-suit  on  the  ground  of  want 
of  consideration,  when  the  certificate  showed  an  extension  of 
time  of  payment  written  across  its  face  and  when  defendant's 
guaranty,  which  was  indorsed  on  the  back,  but  undated,  re- 
cited that  it  was  made  for  a  valuable  consideration,  and  when 
there  was  evidence  of  defendant's  consent  to  the  extension  of 
time,  although  the  proof  upon  the  issue  as  to  whether  the  guar- 
anty or  the  extension  was  the  prior  act  of  the  parties  or  whether 
they  were  in  fact  one  transaction,  was  conflicting. 

SAME  —  INSTRUCTIONS. 

In  an  action  to  recover  upon  a  certificate  of  deposit  from 
a  guarantor  who  is  alleged  to  have  guaranteed  payment  in  con- 
sideration of  an  extension  being  granted  to  the  bank"  of  issu- 
ance, where  there  was  evidence  that  defendant  was  a  managing 
director  of  the  bank,  and  that  the  bank  officers  were  attempt- 
ing to  obtain  money  for  the  purpose  of  tiding  over  a  financial 
crisis,  it  was  not  error  for  the  court  to  charge  the  jury  that  if 
they  found  defendant  "was  the  managing  director  of  the  bank 
at  the  time  of  the  extension,  you  have  a  right  to  consider  that, 
along  with  all  the  other  circumstances  in  arriving  at  a  con- 
clusion as  to  whether  or  not  he  approved  or  consented  to  the 
extension." 
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SAME  —  COMMENT  ON  EVIDENCE. 

Such  instruction  does  not  violate  the  constitutional  inhibition 
in  relation  to  comments  upon  the  testimony. 

SAME —  PRESUMPTIONS. 

Upon  an  issue  as  to  whether  a  guaranty  upon  an  instrument 
or  an  extension  of  its  time  of  payment  was  first  executed,  it  was 
not  error  for  the  court  to  charge  "where  the  guaranty  imports 
and  recites  a  consideration,  it  raises  a  presumption  of  considera- 
tion, and  would  he  sufficient  to  authorize  a  recovery  until  over- 
come by  proof;"  and  the  burden  of  proof  would  be  upon  the  de- 
fendant  to   establish   want  of  consideration. 

SAME. 

In  an  action  against  a  bank  director  upon  a  guaranty  of  pay- 
ment of  a  bank  certificate  where  an  extension  had  been  granted 
the  bank,  it  was  not  error  for  the  court  to  charge  "that  a  pre- 
sumption arises,  in  the  absence  of  evidence  to  the  contrary,  that 
a  managing  director  of  a  bank  has  knowledge  of  its  doings  and 
transactions,  whenever  by  ordinary  diligence  he  could  have 
acquired  the  same,  and  whether  or  not  such  presumption  is  sat- 
isfactorily overcome,"  is  for  the  jury. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Abraham  L.  Milt.ek,  Judge.    Affirmed. 

Sharpstein  &  Sharpstein,  for  appellant 

Garrecht  &  Dunphy  and  Bennett  &  Sinnott,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — This  action  was  commenced  by  plaintiff 
against  defendant  upon  a  claim  previously  rejected  by 
her  as  administratrix.  The  action  is  brought  upon  a  cer- 
tificate of  deposit  which  was  as  follows : 

"$10,000.  Xo.  1,458 

The  Walla  Walla  Savings  Bank. 

Walla  Walla,  Wash.,  Aug.  22,  1892. 

This  bank  has  received  from  L.  Rattelmiller  a  deposit 

of  Ten   Thousand  Dollars  in  Gold   Coin   returnable   12 

months  from  date  hereof  to  himself  or  his  wife  or  order, 
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on  surrender  of  this  certificate  properly  endorsed.  This 
deposit  will  bear  interest  at  the  rate  of  six  per  cent,  per 
annum  for  the  said  12  months  and  no  longer. 

W.  H.  Stine,  Manager." 

It  had  at  the  time  of  the  trial  an  indorsement  written 
across  its  face  in  red  ink,  extending  the  time  of  payment 
8ix  months  from  maturity,  signed  by  Rattelmiller,  the 
depositor,  and  by  the  bank  officers;  and  upon  the  back 
it  had  the  following  indorsement: 

"For  value  received  I  hereby  guarantee  payment  of 
the  within  note,  waiving  judgment,  notice  of  non-pay- 
ment, and  protest, 

(Signed)     B.  F.  Stone." 

Further  like  indorsements  were  made  by  William  Stine 
and  Milton  Aldrich.  It  is  admitted  that  Stone  signed  this 
guaranty,  but  it  is  claimed  that  it  was  without  any  con- 
sideration. The  claim  of  the  defendant  is  that  the  exten- 
sion of  time  on  the  back  of  the  note  was  made  after  the 
guaranty  was  executed,  and  that  Stone  was  thereby  re- 
leased from  liability.  The  plaintiff's  claim  is  that  the 
extension  of  time  and  the  indorsement  were  contempor- 
aneous, and  that  the  one  was  consideration  for  the  other. 
Neither  the  extension  of  time  nor  the  guaranty  bears  any 
date.  Upon  the  trial  of  the  cause  the  jury  found  in  favor 
of  plaintiff.  Judgment  was  entered,  and  from  such  judg- 
ment this  appeal  is  taken. 

It  is  alleged  that  the  court  erred  in  denying  the  motion 
made  by  defendant  to  strike  out  the  sixth  paragraph  of  the 
complaint,  which  was  to  the  effect  that  the  Walla  Walla 
Savings  Bank  was  insolvent.  But,  even  if  the  allegation 
was  unnecessary,  no  prejudice  can  be  predicated  upon  it 
in  this  case;  for  during  the  trial  of  the  cause  it  was  shown 
in  many  instances,  without  objection,  that  the  bank  was 
insolvent. 
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The  second  assignment  is  that  the  court  erred  in  deny- 
ing defendant's  motion  for  a  non-suit.  It  is  argued  that, 
if  the  extension  was  put  on  last,  it  would  avoid  the  guar- 
anty, unless  Mr.  Stone  consented  thereto,  and  that,  if  the 
guaranty  was  put  on  last,  there  must  have  been  a  con- 
sideration therefor;  that  the  plaintiff,  in  her  pleadings, 
and  in  response  to  defendant's  allegation  of  want  of  con- 
sideration, did  not  claim  that  there  was  any  considera- 
tion other  than  the  extension,  and,  unless  it  appeaf*  that 
the  extension  was  granted  at  the  same  time,  it  would  not 
constitute  a  consideration.  Outside  of  the  fact  that  the 
motion  was  so  general  that  the  court  was  not  advised  of 
the  reason  therefor,  we  think  there  was  no  ground  what- 
ever shown  by  the  record  for  the  non-suit.  The  evidence 
of  consideration,  outside  of  any  extrinsic  evidence,  may 
be  found  in  the  guaranty  itself,  and  the  statements  by  the 
guarantor,  that  the  guaranty  was  made  for  a  valuable 
consideration.  This  is  a  solemn  statement,  and  ought  to 
he  binding  in  the  absence  of  convincing  testimony  to  the 
contrary,  and  there  was  sufficient  evidence  of  Stone's  con- 
sent to  the  extension  of  time  to  be  submitted  to  the  con- 
sideration of  a  jury. 

The  main  question  in  this  case  is  whether  or  not  the  in- 
dorsement by  Stone  was  made  prior  to  or  after  the  contract 
for  extension  of  time.  It  is  conceded  that,  if  the  guar- 
anty was  made  before  the  extension,  the  defendant  could 
not  be  held  liable.  But  this  is  a  proposition  which  was 
submitted  to  the  jury  on  conflicting  testimony;  and  in 
consideration  of  that  testimony,  and  of  the  appearance  of 
the  certificate  itself,  without  specially  reviewing  the  tes- 
timony, we  think  the  jury  was  amply  justified  in  coming 
to  the  conclusion,  under  all  the  circumstances  shown  by 
the  testimony,  that  the  guaranties  were  made  by  the  offi- 
cers of  the  bank — Stone  being  one — for  the  purpose  of 
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obtaining  the  continuance.  Neither  was  there  any  preju- 
dicial error  in  the  admission  of  the  certificate.  If  a  mis- 
take had  been  made,  as  it  probably  had,  the  error,  if 
any,  was  corrected  by  the  reply,  which  conceded  that  the 
extension  was  put  upon  the  certificate  on  or  about  Aug- 
ust 22,  1893,  as  alleged  in  said  paragraph  4  of  defend- 
ant's answer;  said  paragraph  4  being  inconsistent  with 
the  description  of  the  certificate  in  the  complaint.  Ach  v. 
Carter,  21  Wash.  140  (57  Pac  344). 

The  next  assignment  of  error  is  based  upon  the  giving 
of  the  11th  instruction,  which  is  as  follows: 

"If  you  find  from  the  evidence  that  B.  F.  Stone  was  the 
managing  director  of  the  bank  at  the  time  of  the  exten- 
sion, you  have  a  right  to  consider  that,  along  with  all  the 
other  circumstances,  in  arriving  at  a  conclusion  as  to 
Avhether  or  not  he  approved  or  consented  to  the  extension.** 

This,  is  seems  to  us,  is  a  correct  statement  of  the  law, 
and  it  was  pertinent,  because  the  witness  Adams  had 
testified  that  Stone  was  a  managing,  although  a  special, 
director;  and  it  was  competent  for  the  jury,  under  the 
circumstances  proven, — of  the  straitened  condition  in 
which  the  bank  was  at  the  time  of  this  transaction, — and 
the  testimony  showing  that  the  officers  of  the  bank  were 
attempting  to  obtain  money  for  the  purpose  of  tiding  over 
the  hard  times  which  then  prevailed,  to  take  into  con- 
sideration the  fact  that  Stone  was  a  managing  director 
of  the  bank,  in  arriving  at  a  conclusion  as  to  whether  or 
not  he  approved  or  consented  to  the  extension.  Neither 
do  we  think  there  was  any  infringing  of  the  constitutional 
inhibition  in  relation  to  comments  upon  the  testimony. 

Objection  is  also  made  to  instruction  No.  3,  which  is 
as  follows: 

"It  is  admitted  by  the  pleadings,  and  appears  con- 
clusively by  the  evidence  and  pleadings,  that  B.  F.  Stone. 
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during  his  life  time  signed  the  guaranty  set  forth  in  the 
complaint.  You  should  therefore  take  that  as  a  conceded 
fact.  If  the  name  of  the  said  B.  F.  Stone  was  written  on 
the  back  of  the  instrument  set  up  in  the  complaint  after 
its  delivery  to  the  holder  thereof,  then  the  said  B.  F. 
Stone  would  not  be  liable  thereon,  unless  he  should  have 
received  some  new  consideration  therefor,  and  there 
should  be  no  recovery  against  him.  But  where  the  guar- 
anty imports  and  recites  a  consideration,  it  raises  a  pre- 
sumption of  consideration,  and  would  be  sufficient  to 
authorize  a  recovery  until  overcome  by  proof;  and  the 
burden  of  proof  would  be  upon  the  defendant  to  establish 
by  a  preponderance  of  the  testimony  that  it  was  made  with- 
out consideration." 

This  instruction  is  in  harmony  with,  the  view  ex- 
pressed before  under  the  second  assignment  of  error. 

The  other  instruction  objected  to  is  No.  12,  which  is  as 
follows: 

"In  this  connection  I  charge  you  that  a  presumption 
arises,  in  the  absence  of  evidence  to  the  contrary,  that  a 
managing  director  of  a  bank  has  knowledge  of  its  doings 
and  transactions,  whenever  by  ordinary  diligence  he  could 
have  acquired  the  same,  and  whether  or  not  such  pre- 
sumption is  satisfactorily  overcome  in  any  case  is  for 
you." 

What  we  have  said  in  relation  to  the  11th  instruction 
applies  to  this. 

The  instructions  as  a  whole,  it  seems  to  us,  state  the  law 
of  the  case  correctly  and  concisely ;  and  there  having  been 
no  errors  in  the  admission  of  testimony  or  the  instruc- 
tions to  the  jury,  and  the  questions  of  fact  having  been 
submitted  to  the  jury  upon  conflicting  testimony,  the 
judgment  will  be  affirmed. 

Reavis,  C.  J.,  and  Adders,  White,  Fullerton, 
Hadley  and  Mount,  JJ.,  concur. 
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John  F.  Miller  et  aZ.,  Appellants,  v.  Pierce  County 
et  al.,  Respondents. 

QUIETING     TITLE  —  CLOUD     CREATED    BY     FRAUDULENT     OVERVALUATION 
FOR   TAXATION  —  SUFFICIENCY  OF   COMPLAINT. 

In  an  action  to  remove  a  cloud  upon  plaintiff's  land  by  reason 
of  the  excessive  valuation  thereof  for  taxes  and  to  compel  the 
county  to  accept  the  amount  of  taxes  that  would  be  due  upon 
a  true  valuation,  the  complaint  is  proof  against  demurrer  when 
it  alleges  that  the  assessors  knowingly,  purposely  and  fraudulent- 
ly placed  values  upon  said  land  during  the  five  years  preceding 
the  commencement  of  the  action  at  from  five  to  six  times  its 
true  valuation,  and  that  land  of  like  kind  and  quality  in  the 
same  vicinity  was  assessed  at  less  than  one-half  like  values. 

SAME  —  NECESSITY   OF  TENDER  OF  TAXES. 

A  tender   of  the  full   amount   of  taxes  due   is   unnecessary 

<         where  the  taxpayer  has  taken  the  initiative  to  test  the  legality 

of  the  assessment  by  means  of  an  action  to  quiet  title,  and  is 

not  seeking  to  enjoin  the  government  from  attempting  to  collect 

its  taxes. 

SAME CONDITIONS     PRECEDENT     TO     ACTION  —  ATTENDANCE     BEFORE 

BOARD    OF   EQUALIZATION. 

The  fact  that  the  owner  of  land  had  failed  to  appear  before 
the  board  of  equalization  and  object  to  an  excessive  and  arbitrary 
valuation  placed  on  the  land  by  the  assessor  would  not  bar  an 
action  to  secure  a  reduction  of  the  taxes  assessed  against  him, 
since  the  action  of  the  legislature  in  dropping  from  the  revenue 
law  of  1890  the  provision  of  Code  1881,  §2879,  which  prohibits 
further  recourse  in  law  to  the  person  who  fails  to  seek  a  correc- 
tion of  his  assessment  before  the  board  of  equalization,  and  the 
failure  of  subsequent  legislatures  to  re-enact  such  provision, 
show  a  legislative  intent  to  dispense  with  that  requirement  of 
§  2879. 

Appeal  from  Superior  Court,  Piercfc  County. — Hon. 
William  II.  Sxeix,  Judge.     Keversed. 

J.  IF.  .1.  Nichols  and  John  C.  Stallcup,  for  appellants. 
Fremont  Campbell,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Duxbar,  J. — This  is  an  appeal  from  the  judgment  of 
the  superior  court  for  Pierce  county,  given  upon  the  de- 
murrer of  defendants  to  the  complaint  of  the  plaintiffs; 
ihe  action  being  to  remove  a  cloud  from  title  created  by  an 
overvaluation  made  by  the  assessor  of  Pierce  county  on 
the  lands  of  the  plaintiffs  within  said  county.     The  com- 
plaint shows  that  said  real  estate  premises  were  valued 
for  taxation  for  the  year  1806  at  the  sum  of  $6,750,  for 
the  year  1897  at  the  sum  of  $5,075,  for  the  year  1898  at 
the  sum  of  $5,075,  for  the  year  1899  at  the  sum  of  $6,- 
075,  and  for  the  year  1900  at  the  sum  of  $980,  and  that 
the  taxes  remain  unpaid  thereon  for  each  of  said  years. 
It  is  alleged  that  the  premises  are  not  now,  and  never 
were,  worth  more  than  $900,  which  would  have  been  a  fair 
and  legal  valuation  for  taxation  for  each  of  said  years; 
that  the  defendant  county  has,  by  virtue  of  a  levy  made 
upon  said  excessive  valuation,  charged  against  said  prem- 
ises for  the  taxes  levied  for  the  year  1896  the  sum  of 
$225.39,  for  the  year  1897  the  sum  of  $160.51,  for  the 
year  189S  the  sum  of  $137.21,  for  the  year  1899  the  sum 
of  $121.79,  and  for  the  year  1900  the  sum  of  $47.38,  and 
asserts  a  lien  against  the  said  premises  for  the  same  as 
legal  and  valid.     They  allege  that  on  the  11th  day  of 
June,  1901,  before  the  commencement  of  this  action,  they 
tendered  to  the  treasurer  of  said  county  the  sum  of  $200 
in  payment  of  the  taxes  for  all  of  said  years,  which  was  re- 
fused,   and   they   hold   themselves    ready,    and    the   said 
amount  in   readiness  for  acceptance,   and  further  allege 
that  they  now  stand  ready,  able,  and  willing  to  pay  the 
just  and  legal  amount  of  taxes  to  which  their  said  prop- 
erty was  and  is  liable.     The  fifteenth  allegation  of  the 
complaint  is  as  follows: 
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"That  the  said  assessed  valuations  fixed  by  said  assessors 
of  said  county  of  Pierce  were  fixed  arbitrarily,  without 
reference  to  the  true  value,  and  as  part  of  an  unlawful 
scheme  and  plan  on  the  part  of  the  taxing  officers  to  over- 
assess  large  portions  of  the  property  of  the  county  in  order 
to  raise  the  debt  limit  of  the  county  for  the  purpose  of 
enabling  the  officers  of  said  county  to  increase  the  indebt- 
edness of  the  county  by  issuing  bonds  and  warrants  and 
other  evidences  of  indebtedness  against  said  county  far 
in  excess  of  the  true  and  full  limit  of  indebtedness  as 
fixed  by  the  laws  and  constitution  of  the  state.  And  in 
furtherance  of  said  unlawful  purpose,  and  by  means  of 
said  overvaluation,  said  county  officers  did  create  indebt- 
edness against  said  county  as  aforesaid  in  excess  of  the 
legal  limitations  thereof,  and  thereby  unlawfully  increas- 
ed the  tax  burden  of  these  plaintiffs.  That  said  assess- 
ors and  taxing  officers,  wrongfully  and  unlawfully  dis- 
criminating against  plaintiffs'  said  property,  at  the  same 
time  of  overassessing  same  during  each  and  all  of  said 
years  knowingly  and  purposely  listed,  assessed,  and  valued 
for  taxation  other  large  quantities  of  the  taxable  property 
of  the  said  city  and  county  at  amounts  greatly  below  its 
true  value,  and  such  unjust  discrimination  was  made  in 
favor  of  other  property  in  the  vicinity  of  plaintiffs,  and 
of  like  kind  and  character,  whereby  and  by  reason  of  said 
unjust  discrimination  the  burden  of  taxation  was  made 
to  rest  unequally  and  with  unjust  and  disproportionate 
weight  upon  the  property  of  these  plaintiffs.  That  at 
the  time  said  valuations  were  placed  upon  said  property  by 
the  assessors  for  the  purpose  of  taxation,  the  assessors 
did  not  view  the  said  land,  but  their  deputies  did  view  the 
same,  and  did  disclose  to  said  assessors  that  the  same  was 
of  little  or  no  value;  that  the  same  was  gravelly  and  not 
good  land ;  and  the  said  assessors  knowingly,  purposely, 
and  fraudulently  placed  the  said  values  upon  said  land 
for  taxation  at  from  five  to  six  times,  and  cnore,  of  its 
true  valuation,  for  fraudulent  purposes,  at  the  same 
time  placing  values  upon  other  lands  of  like  kind  and 
character  and  quality  in  the  same  vicinity  for  taxation  at 
much  less  than  one-half  like  values.     That  the  said  assess- 
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ore  refused  to  accept  the  estimate  of  value  ascertained 
and  stated  by  the  said  deputies  who  viewed  the  said  prem- 
ises, the  same  being  much  less  in  amount  than  that  fixed  up- 
on the  same  by  the  said  assessors.     That  such  arbitrary 
action  on  the  part  of  such  assessors  was  resorted  to  for  the 
purpose   of   supplementing   the   loss   in   taxation    which 
would  otherwise  result  by  their  unjust  discrimination  and 
favoritism  practiced  by  said  assessors  in  the  valuation  for 
taxation  of  the  property  of  the  ^Northern  Pacific  Railway 
Company  and  the  St.  Paul  &  Tacoma  Lumber  Company,  in 
said  county,  which  valuations  of  the  property  of  said  cor- 
porations for  taxation  during  all  said  years  were  and  have 
been  and  are  at  much  less  than  one-third  of  their  true 
value,  a  detail  list  of  which  property  is  now  in  the  hands 
•if  said  defendants.     That  said  discrimination  was  made 
by  each  and  every  of  the  assessors  for  each  and  every  of 
said  years,  and  for  the  purpose  of  shielding  the  taxable 
property  of  said  corporations  from  their  proj>er  share  of 
taxation,  and  likewise  to  impose  upon  plaintiffs'  said  prop- 
erty more  than  its  just  proportion  of  taxes.     And  that 
the  same  continued  until  the  year  1900,  when  the  saic} 
property  was  valued  for  taxation  in  the  sum  of  $880  for 
the  land   and  $100    for    the    improvements,    making    a 
total  of  $980.     That  such  valuation,  while  being  at  least 
$100  above  the  true  value,  was  nevertheless  probably  an 
honest  effort  to  fix  a  reasonable  and  legal  valuation  for 
taxation    upon  the  said  premises.     That   during  all   the 
said  years  prior  thereto  the  said  land  and  the  improve- 
ments thereon  were  of  the  same  kind  and  character  and  of 
no  different  or  greater  value  than  they  were  at  the  time 
they  were  valued  for  taxation  for  the  year  1000." 

Allegation  16  is  to  the  effect  that  no  stej)s  have  been 
taken  toward  foreclosing  said  claims  of  liens  against  said 
property ;  that  the  plaintiffs  have  been  unable  to  pay  and 
discharge  the  just  and  legal  amount  of  taxes  which  have 
been  levied  against  said  property;  that  the  treasurer  has 
l)een  without  right  or  authority  to  accept  the  same,  except 
by  decree  and  order  of  this  court  to  that  effect ;  and  that 
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this  action  is  brought  to  make  it  possible  for  plaintiffs 
to  pay  the  just  and  legal  amount  of  taxes  which  should 
have  been  assessed  and  levied  against,  said  property,  and 
possible  for  the  defendant  treasurer  to  receive  the  same. 
Paragraph  17  alleges  that  the  aggregate  amount  of  taxes 
so  wrongfully  assessed  and  charged  upon  their  said  prop- 
erty for  said  years  exceeds  in  amount  the  entire  value  of 
the  same,  and  constitutes  such  a  cloud  upon  the  title  there- 
to as  to  destroy  the  value  of  ownership.  Plaintiffs  there- 
fore pray  that  the  defendants  be  required  to  accept  the  sum 
to  be  fixed  upon  the  true  valuation  of  said  land  as  taxes 
thereof  for  said  years,  towit,  upon  a  valuation  of  $900  for 
said  premises,  and  for  a  cancellation  of  all  liens  and  cer- 
tificates upon  the  payment  of  such  sum,  together  with  in- 
terest thereon  at  G  per  cent,  per  annum. 

We  think,  under  the  former  rulings  of  this  court,  that 
the  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint; for,  certainly,  if  the  allegations  of  the  complaint 
are  true,  the  assessor  perpetrated  a  fraud  upon  the  tax- 
payers. This  case  falls  within  the  principles  announced 
by  this  court  in  Whatcom  County  v.  Fairhaven  Land  Co., 
7  Wash.  101  (34  Pac.  503)  ;  Benn  v.  Chclmlis  County, 
11  Wash.  134  (39  Pac.  3G3)  ;  In  re  Lock  wood's  Appli- 
cation, 11  Wash.  704  (40  Pac.  348)  ;  and  Knapp  v.  King 
County,  17  Wash.  567  (50  Pac.  480).  It  is  contended 
by  the  respondents  that  the  complaint  shows  on  its  face 
that  a  proper  tender  of  the  taxes  admitted  to  be  due  was 
not  made,  and  that  it  was  a  vain  thing  to  make  a  tender 
to  the  treasurer,  when  the  appellants  knew  that  under 
the  law  the  treasurer  could  not  accept  the  same.  But 
it  seems  to  us  that  this  was  not  the  fault  of  the  appellants. 
They  made  all  the  tender  that  they  could  make  under  the 
circumstances  without  tendering  the  whole  amount,  which 
is  the  very  subject  of  this  controversy.  *  .Some  cases  are 
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cited  from  the  supreme  court  of  the  United  States  to  the 
effect  that,  when  the  proper  officer  refuses  to  receive  the 
tax  which  is  conceded  to  be  due,  it  must  be  tendered,  and 
tendered  without  the  condition  annexed  of  a  receipt  in 
full  for  all  taxes  assessed.  But  an  examination  of  these 
cases  shows  that  this  rule  was  laid  down  in  cases  where 
the  action  was  one  to  enjoin  the  government  from  the  col- 
lection of  the  taxes,  and  the  reason  given  is  that  the  ma- 
chinery of  government  should  not  be  stopped,  where  it 
was  undertaking  to  collect  its  taxes,  without  an  uncondi- 
tional tender  of  the  amount  of  taxes  which  were  due.  But 
the  reason  for  the  rule  does  not  apply  in  a  case  of  this 
kind,  where  the  government  is  not  attempting  to  collect  its 
taxes,  but  where  the  taxpayer  has  taken  the  initiative  to 
contest  the  legality  of  the  assessment. 

The  next  contention  of  the  respondents  is  that  th^  ap- 
pellants were  guilty  of  laches  in  not  bringing  their  suit 
before.  But  we  are  not  able  to  say  that  there  is  any  au- 
thority of  law  which  would  deprive  the  appellants  of  the 
right  to  bring  this  action  within  the  time  in  which  it  was 
brought. 

It  is  also  earnestly  contended  by  the  respondents  that 
the  complaint  is  bad  for  the  reason  that  it  does  not  appear 
that  the  appellants  submitted  their  case  to  the  board  of 
equalization  before  bringing  this  action,  and  very  earnest 
and  capable  argument  is  made  by  the  prosecuting  attor- 
ney on  this  subject.  But  that  question  was  determined 
by  this  court  in  the  case  of  Whatcom  Covnty  v.  Fair- 
haven  Land  Co.,  supra,  in  which  it  was  squarely  held  that 
such  action  on  the  part  of  the  taxpayer  was  not  necessary. 
In  that  case  it  was  pointed  out  that  into  the  old  revenue 
law  in  the  Code  of  1881,  as  amended  in  1886,  the  follow- 
ing section  was  incorporated,  viz. : 
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"Sec.  2879.  During  the  session  of  the  board  for  the 
equalization  of  taxes  and  the  correction  of  the  assessment 
roll,  any  person  or  his  attorney  or  agent  may  attend  and 
apply  for  the  correction  of  any  alleged  error  in  the  list- 
ing and  valuation  of  his  property,  and  a  failure  to  so  at- 
tend and  apply  shall  bar  said  person  from  further  re- 
course in  law,  as  to  the  valuation,  but  not  as  to  error  in  de- 
scription or  to  double  assessment." 

It  was  there  held  that,  inasmuch  as  said  provision  of 
the  law  had  been  dropped  from  the  revenue  law  of  1890, 
and  had  not  since  been  re-enacted,  there  was  no  authority 
to  compel  the  taxpayer  to  appear  before  the  board  of  equal- 
ization, as  a  prerequisite  to  litigating  his  rights  in  rela- 
tion to  the  alleged  illegal  assessments.  Inasmuch  as  many 
sessions  of  the  legislature  have  convened  since  the  publi- 
cation of  that  opinion,  and  no  amendment  to  the  law  in 
that  particular  has  been  made,  we  must  conclude  that  it  is 
not  the  legislative  will  to  compel  the  taxpayer  to  meet 
the  requirements  of  the  law  of  1881 ;  and,  under  the  cir- 
cumstances, we  would  not  be  justified  in  reading  into  the 
law  as  it  exists  a  provision  which  by  legislative  will  has 
been  dropped  therefrom. 

The  judgment  will  be  reversed,  and  the  cause  remand- 
ed, with  instructions  to  overrule  the  demurrer  to  the  com- 
plaint 

Reavis,  C.  J.,  and  Mount,  Fullerton,  and  Hadley, 
JJ.,  concur. 

Anders  and  White,  JJ.,  concur  in  the  result 


FREUNDT  v.  HAHN.  H7 


Mar.  1902.]  Opinion  Per  Curiam. 


[No.  3618.     Decided  March  25,  1902.) 

Franz  Fbeundt,  Respondent,  v.  Charles  Hahn  et  ux., 
Appellants. 

HUSBAXD    AND    WIFE  —  ACTION    ON    HUSBAND'S    FBOMISSOBT    NOTE  — 
PERSONAL  JUDGMENT  AGAINST  WITE, 

In  an  action  against  husband  and  wife  upon  a  promissory 
note  executed  by  the  husband,  the  wife  cannot  be  held  personally 
bound  by  a  default  judgment,  of  whose  entry  she  had  no  notice, 
when  the  complaint  states  no  cause  of  action  against  her,  but 
merely  recites  she  is  the  wife  of  the  maker  of  the  note. 

Ok  Petition  fob  Rehearing. 
Fred  II.  Peterson,  for  appellants. 
Adolph  Munter,  for  respondent 

Per  Curiam. — In  the  opinion  heretofore  filed  in  this 
cause  the  judgment  of  the  superior  court  was  affirmed 
24  Wash.  8  (63  Pac.  1107).  When  the  opinion  was  writ- 
ten, through  inadvertence,  the  fact  that  Bertha  Hahn,  wife 
of  the  appellant  Charles  Hahn,  did  not  execute  the  notes 
which  were  the  subject  of  the  suit  was  not  observed,  al- 
though mentioned  in  the  briefs.  The  petition  of  appel- 
lant Bertha  Hahn  for  rehearing  again  sets  up  and  calls 
attention  to  the  fact  that  no  cause  of  action  was  stated 
for  recovery  against  her  in  the  complaint.  The  only  men- 
tion of  Bertha  Hahn  in  the  complaint  is  the  statement 
that  she  is  the  wife  of  Charles  Hahn.  The  action  was  for 
judgment  upon  two  promissory  notes  executed  by  copart- 
ners R.  Wittke  and  Charles  Hahn.  Under  §  4489,  Bal. 
Code,  separate  property  of  the  wife  is  not  liable  for  the 
contracts  of  the  husband.  Sweet,  Dempster  &  Co.  v.  Dil- 
lon, 13  Wash.  521  (43  Pac.  637)  ;  Kemp  v.  Folsom,  14 
Wash.  16  (43  Pac.  1100)  ;  Harris  v.  Van  De  Vanier,  17 
Wash.  489  (50  Pac.  50).  An  answer  to  appellants'  pe- 
tition for  rehearing  having  been  filed,  it  does  not  appear 
that  any  serious  contention  is  made  that  judgment  should 
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have  been  entered  against  the  wife,  to  be  satisfied  out  of 
her  separate  property.  But  we  conclude  that  there  is  no 
sufficient  allegation  in  the  complaint  to  sustain  a  judg- 
ment against  the  wife  personally,  and,  the  judgment 
having  been  obtained  by  default,  and  no  notice  of  its  entry 
having  been  given- to  appellant  Bertha  Hahn,  she  is  en- 
titled, having  presented  her  objection  before  the  decision 
of  the  cause,  to  have  it  confined  to  her  husband,  Charles 
Hahn ;  and  it  is  now  modified  so  as  to  except  her  from  the 
judgment. 


[No.  4162.     Decided  March  25,  1902.] 

Spokane  Co-operative  Mining  Company,  Appellant,  v. 
H.  J.  Pearson,  Respondent. 

JUDGMENTS  —  EQUITABLE    BELIEF  —  FAILURE    TO    DEFEND    IN    ORIGINAL 
ACTION. 

Although  judgment  by  default  has  been  taken  against  de- 
fendant in  an  action  to  which  he  has  a  good  defense  on  the 
ground  of  fraud,  yet  equity  will  not  interfere  by  injunction  to 
restrain  the  judgment  creditor  from  availing  himself  of  such 
judgment,  where  the  party  who  seeks  the  aid  of  equity  had 
failed  to  make  a  proper  defense  at  law  through  his  own  negli- 
gence. 

SAME RIGHT   TO  JURY  TRIAL. 

An  action  to  enjoin  defendant  from  enforcing  a  judgment 
against  plaintiff  being  an  independent  suit  for  equitable  relief 
and  not  an  application  under  Bal.  Code,  §§  5153-5162,  for  a  re- 
trial in  the  original  action,  neither  party  is  entitled  to  demand  a 
jury  trial. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.   Belt,  Judge.     Affirmed. 

Shine  &  Winfree,  and  Happy  &  Hindman,  for  appel- 
lant. 
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Merritt  &  3len*itt,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — In  the  year  1900  the  respondent  herein 
commenced  an  action  against  the  appellant  in  the  superior 
court  of  the  state  of  Washington,  in  and  for  Spokane 
county,  to  recover  judgment  against  it  for  the  amount 
specified  in  the  complaint.  The  appellant  did  not  appear 
in  said  action,  and  on  the  22d  day  of  September,  11>00, 
judgment  was  rendered  against  it  for  the  sum  of  $385.22, 
together  with  costs.  Prior  to  June  29,  1901,  appellant 
commenced  this  action  against  the  respondent.  The  mat- 
ters alleged  will  more  fully  appear  by  the  amended  com- 
plaint, which,  omitting  the  caption,  is  as  follows: 

"'Plaintiff,  for  cause  of  action  against  the  above-named 
defendant,  and  by  way  of  amended  complaint,  complains 
and  alleges: 

"1.  That  plaintiff  herein  is,  and  was  at  all  the  times 
hereinafter  alleged,  a  corporation,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Washington, 
with  its  principal  office  and  place  of  business  in  the  city 
of  Spokane. 

"2.  That,  at  all  the  times  in  this  amended  complaint 
mentioned,  the  plaintiff  herein  was  owner  of  and  in  pos- 
session of  a  certain  mining  property,  known  as  the  "Gold 
Boy'  group  of  mining  claims,  situate  in  Baker  county, 
state  of  Oregon. 

u3.  That,  during  all  the  times  in  this  amended  com- 
plaint mentioned,  none  of  the  members  of  this  corpora- 
tion, or  any  of  the  stockholders,  were  ever  at  said  mine 
during  its  operation,  as  hereinafter  mentioned,  or  at  any 
other  time,  or  knew  anything  about  its  value,  excepting 
as  represented  to  it  by  this  defendant. 

"4.  That  on  or  about  the  23d  day  of  June,  1899,  the 
defendant  herein,  H.  J.  Pearson,  entered  into  a  written 
contract  with  this  plaintiff,  by  the  terms  of  which  said 
Pearson  agreed  to  construct  a   tunnel  on   the   said   kGold 
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Boy'  group  of  mining  claims,  as  above  mentioned,  for  a 
distance  of  one  hundred  and  twenty  feet,  by  the  terms 
of  which  the  said  defendant  agreed  thereby  to  furnish  all 
timber,  material,  and  tools,  and  to  perform  the  said  work 
for  the  sum  of  seven  and  50-100  dollars  per  running  foot. 

"5.  That  the  plaintiff  herein,  long  prior  to  the  insti- 
tution of  the  action  against  it  by  this  defendant,  as  herein- 
after alleged,  fully  paid  to  the  defendant,  all  sums  that 
were  due  and  owing  to  him  under  and  by  virtue  of  said 
contract  for  work  done  thereunder,  and  fully  paid  to  him 
all  sums  then  and  now  due  by  virtue  of  any  work  or  ser- 
vices performed  by  defendant  for  this  plaintiff. 

"6.  That  in  the  month  of  September,  1899,  and  while 
said  defendant  was  employed  by  this  plaintiff,  as  its  agent 
and  servant,  to  perform  said  work  as  above  mentioned,  the 
said  defendant  reported  to  this  plaintiff  that  it  was  impos- 
sible ior  him  to  continue  the  work  as  contracted  by  him, 
as  the  character  of  the  rock  through  which  said  tunnel 
was  being  cut  had  changed  into  a  hard,  gold-bearing 
quartz,  of  such  increased  hardness  that  said  work  could  not 
be  continued  therein  at  the  said  contract  price, — seven  and 
50-100  dollars  per  running  foot 

"7.  That  the  report  so  made  by  said  defendant  as  to 
the  changed  character  of  said  rock  was  false  and  untrue, 
and  known  to  be  so  by  said  defendant,  and  that  said  report 
was  made  by  said  defendant  to  this  plaintiff,  with  the  de- 
sign and  purpose  of  inducing  this  plaintiff  to  pay  defend- 
ant a  greater  price  for  said  work. 

"8.  That  for  the  purpose  of  carrying  out  said  design 
to  cheat  and  defraud  this  plaintiff,  and  to  make  it  appear 
to  this  plaintiff  that  defendant's  aforesaid  report  was  true, 
and  to  induce  plaintiff  to  pay  defendant  a  greater  price 
for  said  work,  defendant  'salted'  the  quartz  taken  out  of 
said  tunnel,  by  crushing  therewith  a  quantity  of  rich, 
hard,  gold-bearing  quartz  brought  by  said  defendant  from 
Republic,  state  of  Washington,  and,  in  further  carrying 
out  said  fraudulent  design,  defendant  delivered  said 
'salted'  samples  to  this  plaintiff  to  be  assayed;  represent- 
ing said  samples  as  coming  from  plaintiff's  said  mine, 
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and  that  said  samples  truly  represented  the  character  and 
richness  of  the  rock  in  said  mine.  The  plaintiff  had  said 
samples  assayed,  and  believing,  from  said  assays  and  by 
virtue  of  said  fraud  practiced  upon  it,  that  defendant's 
aforesaid  representations  were  true,  and  that  said  mine 
was  of  great  value,  and  having  confidence  in  the  truth  and 
fidelity  of  said  defendant,  agreed  to  continue  said  defend- 
ant in  its  employ,  and  was  thereby  influenced  to  agree  to 
pay  said  defendant  the  sum  of  twenty  dollars  per  running 
foot  for  all  work  thereafter  done  in  constructing  said  tun- 
nel. 

"9.  That  plaintiff  herein  had  no  knowledge  or  means 
of  knowing  said  fraud  so  practiced  upon  it,  and  could  not 
by  reasonable  diligence  have  ascertained  the  same.  That 
the  defendant,  in  the  month  of  September,  1899,  was,  and 
prior  thereto  had  been,  a  stockholder  in  said  corporation. 
That  plaintiff  knew  the  defendant  to  be  a  competent  and 
experienced  miner  and  thoroughly  familiar  with  the  char- 
acter and  value  of  said  mine.  That  all  of  the  stockhold- 
ers, trustees,  and  officers  of  this  plaintiff  have  at  all  times 
resided  at  or  near  Spokane,  Washington,  and  were  and  are 
engaged  in  mercantile  and  professional  pursuits,  other 
than  mining,  and  that  they,  nor  any  of  them,  had  any 
knowledge  whatever  as  to  the  manner  or  as  to  the  charac- 
ter or  value  of  mining  property,  and  in  particular  as  to 
plaintiff's  said  mining  property,  described  in  paragraph 
2  of  this  amended  complaint.  That  this  plaintiff,  nor  any 
of  its  stockholders,  trustees,  or  officers,  by  personal  exam- 
ination of  said  mining  property,  could  have  ascertained 
the  truth  or  falsity  of  defendant's  said  report  and  repre- 
sentations. That  by  reason  of  defendant's  aforesaid 
knowledge  and  experience,  of  his  familiarity  with  plaint- 
iffs said  mine,  and  of  the  confidence  and  trust  reposed 
in  him  by  this  plaintiff,  by  further  reason  of  this  plaint- 
iffs total  want  of  knowledge  and  experience  in  relation  to 
mining  properties,  plaintiff  was  compelled  to  and  did  rely 
solely  upon  said  defendant's  representations  for  its  in- 
formation and  guidance  in  relation  thereto. 

"10.  That  defendant  at  all  times  knew  that  plaintiff 
possessed  no  knowledge  of  the  character  or  value  of  min- 
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ing  property.  That  it,  nor  any  of  its  stockholders,  trus- 
tees, or  officers,  had  ever  seen  the  property  described  in 
paragraph  two  of  this  amended  complaint,  and  that  de- 
fendant knew  that  this  plaintiff  believed  him  to  be  a  com- 
petent miner,  and  that  it  had  explicit  confidence  in  de- 
fendant's truth  and  fidelity,  and  that  it  would  and  did 
believe  as  true  the  false  and  fraudulent  representations 
made  by  defendant  to  this  plaintiff  as  aforesaid. 

"11.  That  thereafter,  towit,  on  the  17th  day  of  March, 
1900,  in  carrying  out  his  fraudulent  purpose  and  design 
to  cheat  and  defraud  this  plaintiff  as  above  mentioned, 
the  said  defendant  herein  fraudulently  represented  that 
the  plaintiff  herein  was  indebted  to  him  in  the  sum  of 
three  hundred  and  twenty-two  and  50-100  dollars,  and 
thereby  fraudulently  procured  from  this  plaintiff  two  war- 
rants,— one  for  one  hundred  sixteen  and  10-100  dollars, 
being  No.  216,  and  one  for  two  hundred  six  and  40-100 
dollars,  being  No.  217.  That  said  warrants  so  obtained 
from  this  plaintiff  by  defendant  were  obtained  for  ser- 
vices alleged  to  have  been  rendered  and  performed  by  the 
defendant  after  the  fraudulent  acts  hereinabove  men- 
tioned. 

"12.  That  thereafter,  the  defendant  herein  commenc- 
ed an  action  against  this  plaintiff  in  the  superior  court 
of  the  state  of  Washington,  in  and  for  Spokane  county, 
to  recover  judgment  against  it  for  said  pretended  services 
so  fraudulently  represented  to  have  been  performed,  and 
alleged  in  his  complaint,  among  other  things,  that  plaint- 
iff was  indebted  to  him  in  the  sum  of  three  hundred  thir- 
ty-five and  20-100  dollars,  with  interest  from  March  22, 
1900,  for  work,  labor,  and  services,  alleged  to  have  been 
performed  by  him  for  plaintiff;  and  thereafter  on  the  22d 
day  of  September,  1900,  defendant  herein  recovered  a 
pretended  default  judgment  in  said  court  against  this 
plaintiff,  in  words  and  figures  as  follows,  towit: 

"  'This  cause  coming  on  regularly  for  hearing  this  22d 
day  of  September,  1900,  Mount  &  Merritt  appearing  for 
plaintiff  and  defendant  not  appearing,  and  it  appearing 
to  the  court  that  an  order  of  default  has  been  heretofore 
regularly  and  duly  entered  herein  against  said  defendant, 
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and  the  court  after  hearing  the  evidence  and  being  suf- 
ficiently advised  in  the  premises,  it  is  therefore  ordered 
and  adjudged  that  said  plaintiff,  H.  J.  Pearson,  do  havo 
and  recover  of  and  from  said  defendant,  Spokane  Co- 
operative Mining  Company,  judgment  in  the  sum  of 
$385.22,  together  with  his  costs  and  charges  in  this  be- 
half laid  out  and  expended,  taxed  at  $ ,  and  that 

execution  issue  therefor. 

Done  in  open  court  this  22d  day  of  September,  1900. 
Leander  II.  Prather,  Judge.' 

"13.  That  all  the  work  referred  to  in  the  complaint 
upon  which  said  pretended  judgment  was  based  was  ren- 
dered and  done  by  the  said  defendant  after  the  said  fraud 
and  deception  was  perpetrated  by  him  against  this  plaint- 
iff as  above  mentioned. 

"14.  That  after  the  entry  of  the  judgment  described 
in  paragraph  12  of  this  amended  complaint,  and  a  short 
time  prior  to  the  commencement  of  this  action,  the  defend- 
ant admitted  and  confessed  to  this  plaintiff  the  false  and 
fraudulent  character  of  his  acts  and  representations 
made  to  this  plaintiff  as  hereinbefore  alleged;  and  that 
prior  to  said  admissions  by  defendant,  plaintiff  had  no 
knowledge  or  means  of  knowing  said  fraudulent  charac- 
ter of  said  acts  and  representations. 

"15.  That  Warrant  No.  216,  which  was  drawn  by  the 
plaintiff  herein  for  the  sum  of  $116.10,  was  fraudulently 
forged  and  raised  by  some  persons  unknown  to  this  plaint- 
iff, and  while  in  the  possession  of  the  defendant  here,  to 
the  sum  of  $167.60,  all  of  which  facts  were  unknown 
to  this  plaintiff  until  a  short  time  before  the  commence- 
ment of  this  action. 

"Wherefore  plaintiff  prays  that  the  defendant  be  per- 
petually restrained  and  enjoined  from  in  any  manner  en- 
forcing said  judgment,  and  from  exercising  any  rights 
thereunder  against  the  plaintiff  herein,  and  for  its  costs 
and  disbursements  expended  in  this  suit,  and  for  such 
other  relief  as  to  the  court  may  appear  equitable  and 
proper  in  the  premises." 
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Respondent  filed  a  general  demurrer  to  said  amended 
complaint,  which  was  by  the  court  sustained ;  and,  appel- 
lant refusing  to  plead  further,  the  court  entered  judgment 
dismissing  its  complaint,  and  for  costs,  to  which  ruling 
appellant  duly  excepted.  This  ruling  and  the  entering 
of  judgment  for  costs  in  favor  of  respondent  are  assigned 
as  error. 

The  appellant  contends  that  courts  of  equity  are  not 
bound  by  any  hard  and  fast  rules ;  that,  whenever  it  is  in- 
equitable and  unjust  that  a  party  should  enforce  a  judg- 
ment obtained  in  a  court  of  law,  courts  of  equity  will 
stretch  out  their  administering  hands  and  prevent  the  exe- 
cution of  any  judgment  tainted  with  fraud.  The  prin- 
cipal contention  of  the  respondent  is  that,  before  a  court 
of  equity  will  vacate  a  judgment  at  law,  it  must  be  made 
to  appear  that  fraud  was  practiced  in  the  very  act  of  ob- 
taining the  judgment,  and  not  merely  in  the  cause  of 
action  on  which  the  judgment  is  founded,  and  which  could 
have  been  interposed  as  a  defense,  unless  its  interposition 
as  a  defense  was  prevented  by  the  adverse  party.  There 
are  cases  going  to  the  extent  urged  by  the  respondent,  the 
principal  one  being  United  States  v.  Throckmorton,  98  U. 
S.  61.  See,  also,  Camp  v.  Ward,  69  Vt  286  (60  Am. 
St.  Rep.  929,  37  Atl.  747),  and  Boies  v.  Hamilton,  144 
Mo.  1  (66  Am.  St.  Rep.  407,  45  S.  W.  641).  We  are 
not,  however,  called  upon  to  go  to  this  extent  in  determin- 
ing the  question  before  us  in  the  present  case.  The  rule 
is  universal  that,  where  a  party  has  failed  to  make  a 
proper  defense  at  law  through  his  own  negligence,  equity 
will  not  aid  him.  Ihingerford  v.  Sigerson,  20  How.  156. 
Ho  must  have  been  prevented  from  availing  himself  of 
the  defense  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  before  a  court  of 
equity  is  authorized  to  interfere  by  injunction  to  restrain 
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the  adverse  party  from  availing  himself  of  such  judgment. 
Truly  v.  Warner,  5  How.  141.  It  is  not  sufficient  to  show 
that  injustice  has  been  done,  but  it  must  appear  also  that 
it  was  not  occasioned  by  the  inattention  of  the  party  com- 
plaining. He  must  show  that  he  has  been  guilty  of  no 
laches,  and  that  he  has  dpne  everything  that  could  reason- 
ably be  required  of  him  to  render  his  defense  effectual  at 
law.  A  suit  of  this  character  is  watched  by  equity  with 
extreme  jealousy.  Slack  v.  Wood,  9  Grat.  40.  It  is  not 
sufficient  that  the  defendant  did  not  know  of  the  grounds 
of  defense  at  the  time  of  the  trial.  It  must  appear  that  he 
could  not  have  obtained  such  knowledge  by  the  use  of  or- 
dinary diligence.  If  the  same  sources  of  information 
were  open  to  him  as  well  before  as  since  the  trial,  and  the 
same  measure  of  diligence  exercised  before  the  trial 
would  have  been  as  effective  in  advising  him  of  his  defense 
as  that  which  he  exerted  afterwards,  he  cannot  complain. 
Miller  v.  Gaskins,  1  Smedes  &  1L  Ch.  524.  Says  Red- 
field,  J.,  in  Emerson  v.  Udall,  13  Yt.  477  (37  Am.  Dec. 
604): 

".  .  .  it  is  now,  I  apprehend,  well  settled, 

that  a  court  of  equity  will  not  examine  into  the  foundation 
of  the  judgment  of  a  court  of  law,  upon  any  ground, 
which  either  was  tried,  or  might  have  been  tri<?d,  in  the 
court  of  law.  The  judgment  of  a  court  of  law  is  conclu- 
sive upon  all  the  world,  as  to  all  matters  within  its  cogni- 
zance. If  a  party  fail  there  by  not  presenting  his  de- 
fense, when  he  should  have  done  it,  and,  but  for  his  own 
neglect,  would  have  done  it,  he  can  have  no  redress  in  a 
court  of  equity ;         .  .  . " 

The  rule  announced  by  Judge  Stoky  is : 

"In  regard  to  injunctions  after  a  judgment  at  law  it 
may  be  stated  as  a  general  principle  that  any  facts  which 
prove  it  to  be  against  conscience  to  execute  such  judgment, 
and  of  which  the  injured  party  could  not  have  availed 
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himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  ac- 
cident^ unmixed  with  any  fault  or  negligence  in  himself 
or  his  agents,  will  authorize  a  court  of  equity  to  interfere 
by  injunction,  to  restrain  the  adverse  party  from  availing 
himself  of  such  judgment.  Bills  of  this  sort  are  usually 
called  bills  for  a  new  trial."  2  Story,  Equity  (13th 
ed.),  §§887,  1577. 

See,  also,  3  Pomeroy,  Equity  Jurisprudence,  §  1361, 
and  note;  Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332; 
Holmes  v.  Stateler,  57  111.  209;  Gorsuch  v.  Thomas,  57 
Md.  334;  Champion  v.  Miller,  2  Jones  Eq.  194;  Hen- 
dricJcson  v.  Hinckley,  17  How.  443;  Embry  v.  Palmer, 
107  U.  S.  3,  19  (2  Sup.  Ct.  25) ;  Zellerbach  v.  Allenberg, 
67  Cal.  296  (7  Pac.  908). 

In  the  case  under  consideration  the  appellant  asks  the 
aid  of  a  court  of  equity  to  relieve  it  from  a  judgment  on 
account  of  a  defense  which  could  have  been  set  up  in  the 
original  action,  and  appellant  was  not  prevented  by  the  act 
of  respondent  or  by  any  pure  or  unmixed  accident  from 
making  such  defense.  In  paragraph  15  of  the  com- 
plaint it  is  alleged  that  the  warrant  on  which  the  original 
action  is  in  part  founded  was  raised  from  $116.10  to 
$167.00.  An  examination  of  the  books  of  the  corporation 
when  the  suit  was  brought  would  have  disclosed  this  fact. 
There  is  nothing  in  the  complaint,  showing  "why  this  was 
not  done,  and  no  excuse  is  given  for  this  neglect.  Igno- 
rance of  the  facts  constituting  the  defense  does  not  excuse 
the  omission  to  make  it  unless  it  be  shown  that  the  infor- 
mation could  not  have  been  obtained  by  the  care  and  atten- 
tion necessary  in  preparing  a  case  for  trial,  and  which  one 
is  bound  to  exercise  when  sued.  There  is  no  allegation  in 
the  complaint  of  any  confidential  relationship  existing 
between  the  respondent  and  the  appellant  when  the  action 
was  brought,  under  which  the  appellant  had  a  right  to 
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rely  upon   the   representations  of  the  respondent        The 
mere  fact  that  the  respondent  was  a  stockholder  in  the 
corporation   in  September,  1899,  when    he    falsely     and 
fraudulently  represented  that  the  rock  in  the  tunnel  had 
changed  its   character  so  as  to  become  a  hard  and  gold- 
Waring  cfuartz,  and    thereby    induced    the    appellant    to 
change  the  contract  theretofore  entered  into  with  him  from 
$7.50  per  running  foot  to  $20  per  running  foot  for  driv- 
ing the  tunnel,  was  not  in  it*lf  an  excuse  for  allowing 
the  respondent  to  take  judgment  by  default,  after  the  work 
was  done,  on  warrants  issued  for  this  work  on  the  17th  of 
March,  1900.     It  was  the  duty  of  the  officers  of  the  cor- 
poration  to  look  after  its  management  and  the  charac- 
ter of  the  services  rendered  to  it,  and  they  were  required  to 
see  that  the  work  it  had  in  hand  was  properly  performed, 
and  they  were  charged  with  examining  such  work  from 
time  to  time.     From  September,  1899,  until  September 
'22.  1900,  when  the  judgment  was  obtained  which  the  ap- 
pellant now  seeks  to  enjoin,  the  way  and  opportunity  were 
<;pen  for  the  investigation  of  the  work  performed  by  the 
respondent.     If   investigated,    the   fraud    complained   of 
would  have  been  discovered.     No  excuse  is  shown  why 
there  was  not  an  investigation.     It  is  manifest  that  the 
appellant  could  have  obtained,  after  the  suit  was  brought, 
knowledge  of  the  alleged  fraud,  by  the  use  of  ordinary 
diligence.     The  same  source  of  information,  towit,  an  ex- 
amination of  the  work,  was  open  to  it  as  well  before  as 
after  the  judgment  was  rendered;  and,  if  diligence  and 
care  had  been  exercised  before  the  judgment  was  rendered, 
there  would  have  been  no  necessity  for  this  action.     It  was 
through  the  negligence  of  the  appellant  and  its  agent  in 
not  investigating  the  demands    of    the    res]K>ndent    that 
judgment  was  taken  against  it.     Equity  will  not  grant 
relief  under  such  circumstances.     The  court  below  was 
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therefore  right  in  sustaining  the  demurrer  to  the  com- 
plaint. This  is  an  independent  suit  for  equitable  relief, 
and  calls  for  a  determination  of  the  questions  involved 
without  the  intervention  of  a  jury.  It  is  not  an  applica- 
tion, under  §§  5153  to  5162,  Bal.  Code,  for  a  re-trial  in 
the  same  action.  * 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

Reavis,  C.  J.,  and  Anders,  Hadley,  Fulxerton  and 
Dunbar,  JJ.,  concur. 

Mount,  J.,  not  sitting. 


[No.  *169.     Decided  March  23,  1902.] 

Childs  Lumber  and  Manufacturing  Company,  by  N. 
S.  Pratt,  its  Receiver,  Appellant,  v.  Flora  R.  Page  et 
vir,  Respondents. 

MECHANICS'    LIENS  —  PLEADING  —  DEPARTURE. 

In  an  action  to  foreclose  a  lien  for  materials  furnished  under 
contract  for  the  construction  of  a  house,  in  which  the  answer 
sets  up  the  contract  in  haec  verba  and  alleges  a  breach  of  the  con- 
ditions thereof,  the  fact  that  the  reply  admits  the  contract  as 
set  forth  in  the  answer  and  sets  up  matter  in  avoidance  of  the 
alleged  breach  does  not  constitute  a  departure,  since  the  facts 
alleged  in  the  reply  do  not  show  a  different  contract  from  that 
set  up  in  the  complaint,  and  evidence  of  facts  alleged,  in  the 
reply  could  be  received  under  the  allegations  of  the  complaint. 

SAME  —  VARIANCE. 

Where  a  complaint  alleges  that  a  contract  for  furnishing 
materials  for  the  construction  of  a  building  was  fully  performed 
by  the  delivery  of  the  materials  and  the  actual  use  thereof  in 
the  building,  any  showing  of  an  extension  of  time  for  the  de- 
livery of  the  materials  would  not  amount  to  a  failure  of  proof 
under  the  allegations  of  the  complaint,  but  would  be  no  more 
than  an  immaterial  variance. 


CHILJ3S  LUMBER  *  MFG.  CO.  v.  PAGE.  129 

Mar.  1902.]  Opinion  of  the  Court— Mount,  J. 

SAME COMPLA I5T PERFORM  A  NCE        OF        CONTRACT  —  ALLEGATION 

OF    SATISFACTION - 

In  an  action  upon  a  contract  for  furnishing  materials  for 
a  building,  which  provided  that  they  should  be  of  a  quality 
satisfactory  to  the  owner,  an  allegation  in  the  complaint  that 
the  materials  -were  received  and  used  by  the  owner  is  equivalent 
to  an  allegation   of  satisfaction. 

SAMX ACCEPTANCE    OF    MATERIALS. 

Where  the  owner  of  premises  does  not  object  to  the  mater- 
ials  furnished  for  the  construction  of  a  building  thereon,  or 
condemn  them,  as  provided  in  the  building  contract,  but  allows 
them  to  he  used  in  the  building,  he  cannot  thereafter  refuse  to 
pay  therefor  on  the  ground  that  they  are  inferior  and  unsatis- 
factory. 

SAM£ ARBITRATION NECESSARY    BiFORE    SUIT. 

Where  a  building  contract  gives  the  owner  the  right  to  fix 
and  determine  the  amount  of  damages  sustained  by  reason  of  the 
contractor's  delay  in  the  construction  of  a  building,  and,  if  the 
contractor  dissents  therefrom  and  they  cannot  agree,  the  mat- 
ter should  he  submitted  to  arbitrators,  the  failure  of  the  \  con- 
tractor to  submit  the  dispute  to  arbitrators  will  entitle  the  owner 
to  set  off  the  amount  of  damages  fixed  by  himself  in  an  action 
brought  by  the  contractor  to  recover  on  the  contract. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Geokge  W.  Belt,  Judge.     Reversed. 

Crow  &  Williams,  for  appellant. 
Graves  &  Graves,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Appellant  brought  this  action  below  to 
foreclose  a  lien  for  material  furnished  to  respondents  in 
the  construction  of  a  dwelling  house  on  certain  lots  in 
Spokane.  When  the  cause  came  on  for  trial  upon  issue 
joined,  the  respondents  objected  to  the  introduction  of 
any  evidence  upon  the  ground  that  it  appears  from  the 
pleadings  that  defendants  are  entitled  to  a  judgment,  and 
that,  from  the  answer  and  reply,  it  appears  that  the  com- 
ix— 28    WASH. 
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pjaint  does  not  state  the  contract  made  by  the  parties, 
and  there  is  therefore  a  departure  in  the  pleadings.  This 
objection  was  sustained  and  the  cause  dismissed.  Plaint- 
iff appeals  from  this  order  of  dismissal. 

The  allegations  of  the  complaint  material  for  consider- 
ation here  are  as  follows: 

u3.  That  on  or  about  July  31,  1900,  plaintiff,  Childs 
Lumber  &  Manufacturing  Company,  a  corporation,  enter- 
ed into  a  contract  with  the  above-named  defendant  A.  J. 
Page,  whereby  plaintiff  agreed  to  furnish  the  said  defend- 
ants, Flora  R,  Page  and  A.  J.  Page,  who  were  on  said 
date  wife  and  husband,  and  were  the  owners  of  the  real 
estate  hereinafter  described,  certain  materials  to  be  used 
in  the  construction  of  a  building  on  the  premises  herein- 
after described;  and  pursuant  to  said  contract  plaintiff 
on  August  28,  1900,  commenced  to  deliver  materials  upon 
said  property,  and  continued  so  to  deliver  materials  pur- 
suant to  said  contract,  and  pursuant  to  the  directions  of 
the  said  defendants,  upon  said  premises,  until  January 
17,  1901,  upon  which  said  date  plaintiff  ceased  to  furnish 
materials  pursuant  to  said  contract  upon  said  premises. 

"4.  That  the  said  materials  were  furnished  by  plaint- 
iff to  the  said  defendants,  Flora  K  Page  and  A.  J.  Page, 
pursuant  to  the  said  contract,  to  be  used  upon,  and  which 
said  materials  were  used  upon,  and  in  the  erection  of,  the 
dwelling  house  on  lots  19  and  20  in  Boulevard  Addition 
to  Spokane,  Spokane  county,  Washington. 

"5.  That,  by  the  contract  between  plaintiff  and  said 
defendants,  the  said  defendants  were  to  pay  for  the  ma- 
terials described  in  the  said  contract,  and  which  were  ac- 
tually furnished,  the  sum  of  $1,120,  which  said  sum  is 
the  reasonable  value  of  the  said  materials  so  specified  in 
said  contract,  and  which  were  furnished  as  aforesaid. 

"6.  That  in  addition  to  the  said  materials  so  specified 
in  said  contract,  and  which  were  furnished  by  plaintiff, 
plaintiff  further  furnished  under  said  contract  extra  ma- 
terials to  be  used  upon,  and  which  actually  were  used  upon, 
said  premises  aforesaid,  at  the  reasonable  value  of  $134.- 
C0 ;  that  there  has  been  paid  upon  all  of  the  materials  so 
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furnished  as  aforesaid  the  sum  of  $263.35,  and  there  re- 
mains due  for  all  of  the  said  materials  so  furnished  as 
aforesaid  the  sum  of  $991.25,  after  deducting  all  just 
credits  and  offsets,  no  part  of  which  said  balance  has  ever 
been  paid,  although  payment  has  been  demanded  of  the 
said  defendants." 

Then  follow  the  allegations  with  reference  to  the  lien 
and  the  prayer.  The  defendants  answered  the  complaint, 
and  admitted  that  on  July  31,'  1900,  plaintiff  entered  into 
a  contract  with  defendant  A.  J.  Page  whereby  plaintiff 
agreed  to  furnish  materials  to  be  used  in  the  construction 
of  the  building  described;  admitted  that  Flora  R.  Page 
and  A.  J.  Page  are  wife  and  husband ;  admitted  that  the 
contract  price  of  the  materials  to  be  furnished  under  the 
contract  was  $1,120 ;  admitted  that  they  have  paid  plaint- 
iff $263.35 :  and  denied  all  the  other  allegations  of  the 
complaint*  For  affirmative  defense,  defendants  set  out 
the  contract  in  haec  verba,.  The  material  parts  to  be  con- 
sidered here  are  substantially  as  follows:  Art.  1.  That 
the  contractor  (appellant)  shall  furnish  the  materials 
and  perform  the  work  prescribed  in  the  contract  under 
the  direction  and  to  the  satisfaction  of  the  owner  (re- 
spondent A.  J.  Page).    Art  3: 

"No  alterations  shall  be  made  in  the  work  shown  or 
described  by  the  drawings  and  specifications,  except  upon 
a  written  order  of  the  owner;  and  when  so  made  the 
value  of  the  work  added  or  omitted  shall  be  computed  by 
the  owner,  and  the  amount  so  ascertained  shall  be  added 
to  or  deducted  from  the  contract  price.  In  the  case  of 
dissent  from  any  such  award  by  either  party  hereto,  the 
valuation  of  the  work  added  or  omitted  shall  be  referred 
to  three  disinterested  arbitrators,  one  to  be  appointed  by 
each  of  the  parties  to  this  contract,  and  the  fhird  by  the 
two  thus  chosen,  the  decision  of  any  two  of  whom  shall 
be  final  and  binding ;  and  each  of  the  parties  hereto  shall 
pay  one  half  of  the  expenses  of  such  reference." 
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Art  4:  The  contractor  shall  provide  facilities  for  in- 
spection by  the  owner  and  shall,  within  twenty-four  hours 
after  receiving  written  notice  from  the  owner  to  that  effect, 
remove  from  the  ground  or  buildings  all  materials  con- 
demned by  the  owner  and  take  down  all  portions  of  the 
work  which  the  owner  shall  by  like  written  notice  condemn 
as  unsound  or  improper.  Art.  5 :  Should  the  contractor 
neglect  to  supply  the  proper  quality  and  quantity  of  ma- 
terial, or  to  prosecute  the  work  with  diligence,  the  owner, 
after  three  days'  written  notice,  may  supply  the  same  at 
the  expense  of  the  contractor,  and,  upon  like  notice,  ter- 
minate the  contract.  Art.  6 :  The  contractor  shall  furnish 
materials  as  follows :  $400  worth  to  be  on  the  ground  by 
September  1,  1900 ;  $800  worth  by  October  1,  1900 ;  and 
the  remainder  by  October  15,  1900.  Art.  7:  Should  the 
contractor  be  delayed  by  default  of  the  owner,  the  time  in 
which  the  work  is  to  be  done  shall  be  extended  for  a 
period  equivalent  to  the  delay  so  caused,  but  no  such 
extension  shall  be  made  unless  a  claim  therefor  is  pre- 
sented in  writing  to  the  owner  within  twenty-four  hours 
after  the  delay, — the  duration  of  the  extension  to  be 
certified  by  the  owner;  but,  if  the  contractor  should  be 
dissatisfied,  resort  may  be  had  to  arbitration  as  provided 
in  article  3.     Art.  8: 

"The  owner  agrees  to  provide  all  labor  and  materials 
not  included  in  this  contract  in  such  manner  as  not  to 
delay  the  progress  of  the  work,  and  in  the  event  of  failure 
so  to  do,  thereby  causing  loss  to  the  contractor,  agrees  that 
he  will  reimburse  the  contractor  for  such  loss;  and  the 
contractor  agrees  that,  if  he  shall  delay  the  material  pro- 
gress of  the  work  so  as  to  cause  any  damage  for  which 
the  owner  shall  become  liable  as  above  stated,  then  he 
shall  make  good  to  the  owner  any  such  damages.  The 
amount  of  such  loss  or  damage  to  either  party  hereto  shall 
in  every  case  be  fixed  and  determined  by  the  owner  and 
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by  arbitration,  as  provided  in  article  3  of  this  contract," 
The  answer  then  alleges  that  defendants  performed  all 
the  conditions  of  the  contract  according  to  the  terms 
thereof,  and  paid  plaintiff  between  August  18,  1900,  and 
October  27,  1900,  $277.65 ;  that  plaintiff  failed  to  deliver 
the  materials  at  the  time  and  manner  provided,  and 
thereby  delayed  the  progress  of  the  work,  to  defendants' 
damage  in  the  sum  of  $942.35 ;  that  the  materials  fur- 
nished were  of  inferior  quality  and  that  defendants  were 
thereby  damaged  $150.  For  a  second  affirmative  defense 
it  is  alleged  that  the  plaintiff  failed  to  deliver  the  materials 
at  the  time  or  in  the  manner  provided  in  the  contract, 
and  thereby  delayed  the  progress  of  the  work,  and,  as  pro- 
vided in  the  contract,  defendant  A.  J.  Page  on  February 
1,  1901,  fixed  the  amount  of  loss  occasioned  by  said  delay 
at  $515,  and  served  written  notice  thereof  on  plaintiff; 
and  that  plaintiff  delivered  inferior  materials,  and,  as 
provided  in  the  contract,  defendant  A.  J.  Page  fixed  the 
difference  in  price  between  the  materials  furnished  and 
those  agreed  to  be  furnished  at  $150,  and  notified  plain- 
tiff thereof  by  written  notice.  Plaintiff,  for  reply  to  the 
first  affirmative  defense,  admitted  that  the  contract  was  in 
writing,  but  denied  knowledge  or  information  sufficient 
to  form  a  belief  that  the  copy  pleaded  by  defendants  was 
a  true  copy,  and  denied  every  other  allegation  in  the  first 
affirmative  defense.  For  reply  to  the  second  affirmative 
defense,  plaintiff  admitted  the  defendant  A.  J.  Page  de- 
livered a  claim  for  damages,  but  denied  every  other  alle- 
gation, and,  as  a  further  reply,  alleged  that  any  and  all 
delay  was  caused  by  defendant  Page,  and  that  plaintiff 
performed  its  part  of  the  contract  diligently,  and  that, 
by  mutual  consent^  the  time  for  furnishing  the  material 
was  extended;    and  that  plaintiff,   upon   receipt   of   de- 
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fendants'  claim  for  damages,  notified  defendants  that 
plaintiff  dissented  from  such  claim. 

It  is  argued  by  respondents  that  the  answer  and  the 
reply  constitute  a  departure  in  the  pleadings,  which  is 
not  permissible  under  the  C6de  and  under  decisions  of  this 
court  This  court  has  frequently  held  that  the  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts 
constituting  the  cause  of  action,  and  that  the  plaintiff  in 
its  reply  cannot  be  permitted  to  plead  matters  inconsis- 
tent with  the  statement  made  in  the  complaint  Distler 
v.  Dabney,  3  Wash.  200  (28  Pac.  335);  Clark  v.  Sher- 
,man,  5  Wash.  681  (32  Pac.  771);  Osten  v.  Winehill, 
10  Wash.  333  (38  Pac.  1123). 

It  is  undoubtedly  the  rule  in  this  state  that  where  the 
reply  sets  up  a  different  cause  of  action,  and  one  incon- 
sistent with  that  declared  in  the  complaint,  it  is  bad,  as 
being  a  departure.  Respondents  do  not  claim  that  plaint- 
iff must  set  out  the  contract  sued  on  in  haec  verba,  but 
insist  that  if  it  attempts  to  plead  the  substance  of  the  con- 
tract upon  which  it  relies,  it  must  so  plead  the  substance 
that  what  is  alleged  will  correspond  with  the  facts;  and 
this  is,  no  doubt,  correct.  With  this  idea  in  mind,  let  us 
examine  the  complaint.  It  is  alleged  (1)  that  on  a  certain 
date  plaintiff  and  defendants  entered  into  a  contract;  (2) 
that  by  the  terms  thereof  plaintiff  agreed  to  furi^ish  de- 
fendants certain  materials  for  a  certain  purpose;  (3) 
that  pursuant  to  the  contract  plaintiff  began  to  deliver 
the  materials  and  continued  thereafter  until  a  certain 
date;  (4)  that  said  materials  were  furnished  pursuant  to 
said  contract,  to  be  used  upon,  and  which  were  used 
upon  the  building  described;  (5)  that  by  the  contract  de- 
fendants were  to  pay  for  the  materials  actually  furnished 
the  sum  of  $1,120;  that    defendants    paid    part    there- 
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of;  that  a  balance  of  $991.25  remains  due,  no  part  of 
which  has  been  paid  though  demanded.  A  contract  is 
here  alleged,  a  compliance  therewith,  and  money  due 
thereunder.  All  the  essential  elements  of  a  cause  of  ac- 
tion are  stated.  The  answer  sets  up  the  written  contract 
in  haec  verba,  alleges  a  breach  thereof  in  certain  particu- 
lars, and  part  payment,  and  a  counterclaim,  by  way  of 
damages  provided  for  in  the  contract,  for  the  balance  of 
the  liability.  The  reply,  after  denying  damages  alleged, 
sets  up  matter  in  avoidance  of  the  damages  claimed  by  the 
answer.  If  the  reply  may  be  construed  as  an  admission 
of  the  contract  set  up  by  the  defendants,  and  that  the 
terms  were  not  strictly  complied  with  as  to  the  time  of  the 
delivery  of  the  material,  and  an  excuse  pleaded  therefor, 
still  we  fail  to  see  where  there  is  any  departure.  No  new 
contract  is  pleaded.  The  plaintiff  does  not  quit  or  depart 
from  its  original  case,  and  is  not  seeking  to  avoid  the  con- 
tract. Its  reply  endeavors  to  sustain  its  right  of  recovery 
under  the  original  contract,  and  neither  enlarged,  abridg- 
ed, or  modified  it.  The  test  of  a  departure  in  pleading  is 
whether  evidence  of  facts  alleged  in  the  reply  could  be 
received  under  the  allegations  of  the  complaint.  Estes 
v.  Farnham,  11  Minn.  423.  Tested  by  this  rule,  there 
is  no  departure,  because  the  contract  referred  to  in  the  an- 
swer and  reply  is  certainly  admissible  in  evidence  to  prove 
the  contract  alleged  in  the  complaint.  If  the  reply  pleads 
a  modification  of  the  contract  to  the  effect  that  the  time 
for  the  delivery  of  the  materials  was  extended,  this  does 
not  amount  to  an  allegation  of  another  contract.  The  con- 
tract pleaded  in  the  answer  and  admitted  in  the  reply 
provides  for  an  extension  of  the  time  of  the  delivery  of 
materials  under  it,  and,  if  it  be  true  that  the  time  was 
extended   by   mutual   consent,   it   is   still   the   same   con- 
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tract.  The  complaint  pleads  a  contract  fully  performed 
by  the  delivery  of  the  materials,  and  the  actual  use  there- 
of in  the  building,  and  money  due  by  reason  thereof. 
Hence  it  must  follow  that  any  extension  of  the  time  is 
immaterial  to  a  recovery;  and  any  variance  in  respect 
thereto  is  also  immaterial.  Olson  v.  Snake  River  Valley 
It.  R.  Co.,  22  Wash.  139  (60  Pac.  156).  The  cases  from 
this  court,  cited  above,  holding  that  there  is  a  departure  in 
the  pleadings  and  in  the  pi'oof ,  are  all  cases  where  the  cause 
of.  action  set  forth  in  the  complaint  was  wholly  abandoned 
and  the  plaintiff  sought  to  recover  upon  the  allegations 
of  his  reply  which  contained  an  entirely  different  cause 
of  action.  We  have  seen  that  such  is  not  the  present  case. 
There  was  no  material  departure  in  the  pleadings. 

Respondents  argue  that,  because  the  contract  provides 
that  the  materials  furnished  shall  be  satisfactory  to  the 
defendants,  compliance  with  this  provision  is  essential 
to  a  recovery.  This  contention  is,  no  doubt,  true.  But 
the  pleader  alleged  that  the  materials  were  furnished 
pursuant  to  the  contract  and  were  used  in  the  building. 
While  this  allegation  does  not  say,  in  the  words  of  the 
contract,  that  the  materials  were  satisfactory,  it  says  the 
same  thing  in  effect,  because,  since  the  defendants  accepted 
and  used  the  materials,  they  must  be  held  to  have  been 
satisfied  therewith,  and  cannot  afterwards  be  heard  to  say 
that  they  were  not  so  satisfied.  It  is  specifically  provided 
in  the  contract,  at  article  4,  that  the  contractor  shall 
provide  facilities  for  inspection,  and  shall,  within  twenty- 
four  hours  after  notice,  remove  all  materials  condemned 
by  the  owner  as  unsound  or  improper,  or  in  any  way  fail- 
ing to  conform  to  the  specifications.  When  plaintiff  al- 
leged that  the  materials  were  received  and  used  by  the 
defendants,  this  must  be  held  to  amount  to  an  allegation 
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of  satisfaction.  4  Enc.  PL  &  Pr.,  645,  and  authorities 
cited.  If  defendants  did  jiot  object  to  the  materials  fur- 
nished, or  condemn  them,  as  provided  in  the  contract,  but 
accepted  them  and  used  them  in  the  building,  they  cannot 
thereafter  refuse  to  pay  therefor.  1  Addison,  Contracts 
(Sth  ed.),  *p.  393;  29  Am.  &  Eng.  Enc,  Law,  p.  928; 
Smith  v.  Alker,  102  X.  Y.  87  (5  X.  E.  791);  Duplex 
Safety  Boiler  Co.  v.  Garden,  101  X.  Y.  387  (4  X.  E.  749, 
:>4  Am.  Rep.  709)  ;  Doll  v.  Noble,  116  X.  Y.  230  (22  X. 
E.  406,  5LR  A.  554,  15  Am.  St.  Rep.  398)  ;  Hawkins 
r.  (hraham.  149  Mass.  284  (21  X.  E.  312,  14  Am.  vSt. 
Rep.  422);  McCarren  r.  McNulty,  7  Gray,  139;  O'Dea 
r.  Winona,  41  Minn.  424  (43  X.  W.  97)  ;  Tetz  v.  Butter- 
field,  54  Wis.  242  (11  X.  W.  531,  41  Am.  Rep.  29). 

Respondents  also  insist  that  compliance  with  the  ar- 
ticles in  the  contract  providing  for  arbitration  was  essen- 
tial to  a  recovery  by  the  plaintiff.  It  has  been  held  by 
this  court  in  a  number  of  cases  that,  where  the  parties  to 
a  contract  agree  therein  that  any  dispute  shall  be  submitted 
to  an  arbitrator,  whose  award  therein  shall  be  conclusive, 
a  party  thereto  cannot  maintain  an  action,  where  he  has 
not  offered  to  arbitrate,  or  has  refused  to  do  so  upon 
notice  by  the  other  party.  Zindorf  Construction  Co.  v. 
Western  American  Co.,  27  Wash.  31  (67  Pac.  374),  and 
cases  cited. 

The  defendants,  in  their  second  affirmative  defense  and 
counter  claim,  allege,  substantially,  that  plaintiff  failed 
to  deliver  the  materials  at  the  time  and  in  the  manner 
provided  in  said  contract,  thereby  causing  loss  to  the 
defendants,  and  that  defendants,  before  the  action  was 
begun,  fixed  and  determined  the  amount  of  loss  and 
damages  sustained  thereby  at  $515,  and  served  written 
notice  thereof  upon  plaintiff.     These  allegations  bring  the 
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defendants  within  the  terms  of  the  contract  pleaded,  and, 
if  true,  constitute  a  defense  for  that  much  of  plaintiff's 
claim.  These  allegations,  however,  are  denied  by  plaint- 
iff, except  that  it  is  admitted  that  defendants  served  the 
claim  for  damages  and  that  plaintiff  dissented  therefrom. 
It  therefore  became  the  duty  of  the  plaintiff  to  have 
brought  itself  within  the  terms  of  the  contract,  by  offer- 
ing to  submit  this  dispute  to  arbitrators  as  provided ;  and, 
not  having  done  so  before  the  action  was  brought,  plaint- 
iff cannot  recover  the  whole  amount  sued  for,  and  must 
be  held  to  have  consented  to  the  claim  for  this  amount. 
For  the  reason  that  the  contract  provides  that  the  owner 
may  condemn  materials  unsound  and  improper,  and  he 
did  not  do  &o,  he  cannot  use  the  materials  and  then  defend 
because  the  materials  were  inferior  and  caused  him  dam- 


For  the  reason  stated,  we  are  of  the  opinion  that  the 
allegations  in  the  answer  are  not  sufficient  to  bring  the 
other  items  named  in  the  first  and  second  affirmative 
defenses  within  the  terms  of  the  contract.  It  follows  that 
upon  the  pleadings,  taken  as  a  whole,  since  the  payments 
made  and  damages  for  delay  claimed  before  the  action 
was  begun  do  not  amount  to  the  contract  price  of  material 
furnished  and  used,  the  defendants  were  not  entitled  to 
judgment;  and,  since  there  was  no  departure  in  the  plead- 
ings, the  court  erred  in  dismissing  the  action. 

Reversed  and  remanded  for  further  proceedings. 

Reavis,  C.  J.,  and  Dux  bar,  ILuxley,  Fullertox  and 
Axders,  JJ.,  concur. 
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Chas.  G-  Reedee,  Trustee  in  Bankruptcy,  Appellant,  v.  HFiwl 


Tradebs'  National  Bank  of  Spokane,  Respondent. 

SEW    TRIAL. ACCIDENT    AND    SURPRISE  —  RESIDENCE    OF    WITNESS  — 

SUFFICIENCY     OK    SHOWING. 

In  an  action   by  a  trustee  in  bankruptcy  to  recover  posses- 
sion or  the  value  of  certain  promissory  notes  held  by  defendant 
and  alleged  to   be  the  property  of  the  bankrupt,  the  defendant 
answered  that  it  had  received  the  notes  from  one  Fleming  for 
collection.     In  his  reply  plaintiff  set  up  that  said  Fleming's  title 
was  without  consideration  and  for  the  purpose  of  defrauding  tne 
creditors  of  the  bankrupt.    The  deposition  of  Fleming,  taken  in 
Canada,  gave  his  residence  as  "Pittsburg,  Massachusetts."  Before 
trial  plaintiff  submitted  written  interrogatories  to  defendant  ask- 
ing for  the  place  of  residence  and  postofflce  address  of  said  Flem- 
ing, to  which  defendant  answered  that  it  did  not  know.  More  than 
a  year  before  trial  defendant's  attorneys  had  received  an  affidavit 
showing  Fleming's  true  residence,  but  had  mislaid  it  and  could 
not  find  it  until  the  day  after  the  trial.     On  the  trial  plaintiff 
proved  there  was  no  such  place  as  Pittsburg,  Massachusetts,  and 
upon  argument  suggested  that  the  postoffice  address  and  place 
of  residence  were  being  concealed  in  order  to  prevent  plaintiff 
from  procuring  testimony  in  support  of  the  issue  of  fraud.    The 
jury  found  for  plaintiff.    Held,  that  it  was  error  to  grant  defend- 
ant a  new  trial  on  the  ground  of  accident  and  surprise  and  newly 
-  discovered   evidence,   since   it   must   have   been  apparent   from 
plaintiff's  written  interrogatories  to  defendant,  that  the  matter 
of  residence  must  have  been  regarded  by  plaintiff  as  material 
for  some  reason,  and  was  sufficient  notice  to  put  it  on  inquiry  to 
inform  itself,  though  not  put  In  issue  by  the  pleadings. 

SAME DISCRETION  OF  TRIAL  COURT  —  REVIEW   ON   APPEAL. 

An  order  granting  a  new  trial,  although  a  matter  resting 
largely  in  the  sound  discretion  of  the  trial  court,  is  reviewable 
on  appeal;  and  its  reversal  is  authorized  when  it  is  granted  on 
the  ground  of  accident  or  surprise,  and  it  appears  that  the  sur- 
prise was  due  to  neglect  or  inattention  on  the  part  of  the  party 
surprised,  and  that  he  had  not  used  all  reasonable  efforts  to 
overcome  the  evidence  which  worked  the  surprise. 


40 
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Appeal  from  Superior  Court,  Spokane  County* — Hon. 
Leander  H.  Pratiier,  Judge.     Reversed. 

Crow  &  Williams,  for  appellant. 
Graves  &  Graves,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — The  appellant,  as  trustee  in  bankruptcy 
of  J.  D.  Lefevre,  a  bankrupt,  instituted  this  action  against 
the  respondent.  It  is  alleged  that  at  the  time  of  his 
election  as  such  trustee  the  appellant  became  entitled  to  the 
possession  of  two  promissory  not^s,  for  $1,000  each,  which 
were  the  property  of  said  Lef evre  at  and  prior  to  the  time 
he  was  adjudicated  a  bankrupt  It  is  further  alleged  that 
said  notes  were  at  and  before  the  time  of  the  commence- 
ment of  this  action  in  the  possession  of  respondent;  that, 
while  they  were  so  in  respondent's  possession,  appellant 
demanded  of  it  the  return  of  said  notes,  which  was  re- 
fused; and  that  respondent  now  wrongfully  detains  the 
same.  The  value  of  the  notes  is  alleged  to  be  the  full 
sum  of  $2,000,  and  judgment  is  demanded  for  the  return 
of  the  notes,  or,  if  a  return  cannot  be  had,  for  the  sum  of 
$2,000  and  costs.  Respondent's  answer  alleges  that  at 
the  time  of  the  commencement  of  this  action  it  had  and 
now  has  in  its  possession  two  promissory  notes  bearing  date 
March  25,  1899,  each  for  the  sum  of  $1,000,  payable  to 
the  order  of  James  H.  Misner,  and  signed  by  T.  H.  Monk 
and  Miranda  Monk  (presumably  the  same  notes  mentioned 
in  the  complaint)  ;  that  each  of  said  notes  was,  prior  to 
the  29th  day  of  January,  1900,  for  a  valuable  considera- 
tion, and  before  the  maturity  thereof,  indorsed  and  trans- 
ferred to  one  W.  J.  Fleming,  who  is  now  the  bona  fide 
owner  and  is  entitled  to  the  immediate  possession  of  each 
of  the  said  notes;  that  thereafter,  and  prior  to  the  com- 
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mencement  of  this  action,  said  Fleming  sent  said  notes  to 
respondent,  with  instructions  to  collect  the  same;  and 
that  respondent  is  now  in  possession  of  the  notes  as  the 
agent  of  said  Fleming,  and  has  no  other  or  further  in- 
terest therein.  Appellant  replied  that  while  said  Lefevre 
was  the  owner  and  in  possession  of  said  notes,  for  a  long 
time  prior  thereto,  and  at  all  times  since,  he  was  hopelessly 
insolvent;  that>  if  said  Fleming  ever  had  possession  of  said 
notes,  such  possession  was  obtained  without  consideration, 
and  with  full  knowledge  of  the  insolvent  condition  of 
Lefevre,  and  that  said  Fleming  paid  no  adequate  or  suffic- 
ient consideration  for  said  notes;  that,  if  said  Fleming 
ever  had  possession  of  the  notes,  such  possession  was  ob- 
tained by  collusion  with  said  Lefevre  for  the  purpose  of 
placing  the  notes  beyond  the  reach  of  the  creditors  of  said 
Lefevre  and  this  appellant,  and  said  Fleming  prior  to  ob- 
taining possession  of  said  notes,  and  at  all  times  since, 
has  had  actual  notice  of  facts  and  circumstances  sufficient 
to  arouse  the  suspicion  of  a  prudent  person,  and  place 
him  upon  his  inquiry  as  to  the  purpose  of  said  Lefevre  in 
transferring  the  possession  of  the  notes;  that  prior  to  his 
obtaining  possession  of  the  notes  the  said  Fleming  entered 
into  a  conspiracy  with  said  Lefevre  whereby  the  latter  was 
to  transfer  the  notes  to  the  possession  of  the  former  for 
the  purpose  of  placing  them  beyond  the  creditors  of  Le- 
fevre and  of  appellant,  and  with  the  understanding  and 
agreement  that,  if  the  notes  were  transferred  to  the  pos- 
session of  Fleming,  they  were  to  be  returned  to  said  Le- 
fevre upon  his  demand,  and,  if  any  consideration  passed 
from  the  said  Fleming  to  the  said  Lefevre,  it  was  with 
the  understanding  and  agreement  that  said  Lefevre  might 
return  the  consideration  and  receive  the  notes  back  when- 
ever he  should  so  elect.    Upon  the  issues  al>ove  stated  the 
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cause  was  tried  before  a  jury,  and  a  verdict  was  returned 
that  the  appellant  at  the  time  of  the  commencement  of 
the  action  was  entitled  to  the  possession  of  the  notes  de- 
scribed in  the  complaint,  and  that  the  value  thereof  was  the 
sum  of  $2,000  and  interest  accrued.  Respondent  moved 
for  a  new  trial.  The  motion  was  granted,  and  from  the 
order  granting  a  new  trial  this  appeal  was  taken. 

The  only  error  assigned  is  that  the  court  set  aside  the 
verdict  of  the  jury  and  granted  a  new  trial.  The  grounds 
urged  upon  the  motion  for  new  trial  were  accident  and 
surprise  which  ordinary  prudence  could  not  have  guarded 
against,  and  newly  discovered  evidence  material  for  the 
defendant,  which  it  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial. 

At  the  trial  the  appellant  introduced  in  evidence,  as  a 
part  of  his  case,  the  deposition  of  W.  J.  Fleming,  which 
deposition  had  been  taken  at  the  instance  of  respondent, 
at  Montreal,  Canada.  The  purpose  of  its  introduction 
was  stated  by  appellant's  counsel  to  be  that,  inasmuch  as 
said  Fleming  is  the  real  party  in  interest  in  this  cause, 
the  offer  of  the  deposition  was  made  as  the  admission  and 
statements  of  the  party.  Ko  objection  being  made,  the 
deposition  was  then  read  in  evidence.  In  the  caption  of 
the  deposition  it  was  recited  that  said  Fleming  resided 
at  "Pittsburg",  Massachusetts,  and  that  his  place  of  busi- 
ness was  at  "Pittsburg",  Massachusetts.  The  certificate 
of  the  notary  public  before  whom  the  deposition  was  taken 
states  that  the  deposition  was  carefully  read  to  the  witness 
by  the  notary,  and  that,  after  having  heard  read  the  depo- 
sition, the  witness  signed  the  same  in  his  presence.  The 
statement  in  regard  to  the  residence  of  the  witness  does 
not  appear  as  an  answer  to.  an  interrogatory,  but  is  in- 
cluded in  the  general  recital  or  preamble  preceding  the 
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interrogatories  and  answers  thereto,  which  preamble  re- 
cites the  name,  age,  place  of  residence,  and  occupation  of 
the  witness.  The  deposition  appears  to  have  been  taken 
upon  oral  interrogatories,  with  counsel  representing  the 
respective  parties  present  and  examining  the  witness. 
Immediately  following  the  reading  in  evidence  of  the 
deposition,  appellant  introduced  as  a  witness  one  Dieffen- 
bach,  who  was  at  the  time  assistant  postmaster  of  the  city 
uf  Spokane,  and  who  testified  that  from  an  examination 
<»f  the  official  publications  of  the  post-office  department  of 
the  United  States,  showing  the  names  of  the  various  post- 
offices  throughout  the  United  States,  there  is  no  such  post- 
office  in  the  state  of  Massachusetts  as  Pittsburg.  An  ob- 
jection interposed  to  this  testimony  was  withdrawn  by 
respondent's  counsel.  Some  time  previous  to  the  trial, 
appellant  submitted  to  respondent  certain  written  inter- 
rogatories, asking  among  other  things,  for  the  place  of 
residence  and  post-office  address  of  said  Fleming.  The 
cashier  of  respondent  answered  that  he  did  not  know, 
and,  further,  answering  other  interrogatories,  stated  that 
respondent  had  received  the  notes  from  Henry  Tucker, 
and  that  he  had  been  informed  that  said  Fleming  is  a 
client  of  said  Tucker.  At  the  trial  it  appeared  that  said 
Tucker  is  a  barrister  and  solicitor  in  Montreal,  Canada, 
and  had  appeared  for  respondent  at  the  taking  of  the 
deposition  of  Fleming  aforesaid.  Further  evidence  was 
introduced  by  appellant,  and,  at  the  close  of  appellant's 
testimony,  respondent  rested,  and  offered  no  testimony. 
The  deposition  of  the  witness  Fleming,  taken  on  behalf 
of  respondent,  had,  however,  already  been  read  in  evidence 
as  aforesaid.  In  the  light  of  the  above  evidence  and  cir- 
cumstances, the  respective  counsel  proceeded  to  argue  the 
case  to  the  jury ;  and  in  the  argument  of  appellant's  coun- 
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sel  it  was  suggested  that  an  effort  had  been  made  to  con- 
ceal the  post-office  address  and  place  of  residence  of  the 
witness  Fleming,  in  order  to  prevent  appellant  from  in- 
vestigating the  character  and  surroundings  of  the  man 
in  the  effort  to  procure  testimony  in  support  of  the  issue 
of  fraud  tendered  by  the  repjy;  and  it  was  further  sug- 
gested that  the  jury  would  be  justified,  under  the  evidence, 
in  finding  that  the  man  who  gave  the  deposition  was  no 
other  than  Lefevre*  For  the  foregoing  reasons  the  re- 
spondent claims  it  was  surprised,  and  it  urged  that  re- 
spondent could  not,  with  reasonable  diligence,  have  fore- 
seen that  the  place  of  residence  of  Fleming  would  be  dis- 
puted, so  as  to  involve  his  identity  before  the  jury.  In 
support  of  the  motion  for  new  trial,  respondent  submitted 
affidavits  to  the  effect  that  said  Fleming  is  a  resident  of 
the  city  of  Fitchburg,  Massachusetts,"  and  that  the  notary 
public  who  certified  to  his  deposition  aforesaid  was  in 
error  in  stating  the  place  of  residence  to  be  Pittsburg, 
Massachusetts.  The  affidavit  of  one  of  respondent's 
counsel  states  that  he  had  no  knowledge  or  information  as 
to  the  residence  of  said  Fleming,  except  such  as  was  shown 
by  the  deposition,  until  the  day  following  the  trial,  when 
he  was  shown  an  affidavit  of  said  Fleming  in  which  it  is 
disclosed  that  Fleming's  residence  is  at  Fitchburg,  Mas- 
sachusetts. The  affidavit  was  handed  to  respondent's 
counsel  by  Mr.  Laughon,  who  was  in  his  employ.  The 
affidavit  of  Mr.  Laughon  states  that  prior  to  the  date  of 
the  trial  of  this  cause  he  had  personal  charge  of  the  pro- 
ceedings had  therein  on  behalf  of  respondent,  and  that 
the  above  mentioned  affidavit  of  Fleming  was  sent  to  him 
by  said  Tucker  soon  after  this  action  was  commenced,  and 
that  said  affidavit  and  the  letter  accompanying  it  were 
placed  upon  his  desk,  and  not  found  by  him  until  the  day 
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following  the  trial  of  the  cause,  although  he  had  made 
search  therefor.  The  affidavits  disclosed  that  all  cor- 
respondence with  reference  to  this  cause  was  conducted 
with  Henry  Tucker,  aforesaid,  and  not  with  Fleming 
directly.  Wherefore,  by  reason  of  the  above  facts,  it  is 
urged  that  respondent  was  surprised  at  the  trial  when  the 
evidence  of  appellant  was  introduced  to  the  effect  that 
there  is  no  such  postroffice  in  Massachusetts  as  Pittsburg, 
and  was  further  surprised  at  the  argument  of  counsel 
based  upon  said  testimony,  and  upon  the  contradictory  re- 
cital in  the  deposition  concerning  Fleming's  place  of  resi- 
dence. It  is  further  urged  that  upon  another  trial  re- 
spondent will  be  able  to  show  that  the  residence  of  Fleming 
is  at  Fitchburg,  Massachusetts,  and  that  he  so  stated  to 
the  notary  public  who  took  his  deposition,  but  that  the 
notary  understood  him  to  say  "Pittsburg/'  and  that  the 
error  was  not  discovered  when  the  deposition  was  read 
over  by  him.  In  granting  the  motion  for  a  new  trial  the 
court  found  that  no  other  sufficient  showing  in  favor  of  a 
new  trial  had  been  made,  and  rested  its  order  granting 
the  motion  entirely  upon  the  ground  "that  by  reason  of 
the  showing  made  in  said  affidavits  as  to  the  alleged  mis- 
take in  giving  the  residence  of  said  William  J.  Fleming 
in  said  deposition  to  be  Pittsburg,  Massachusetts,  instead 
of  Fitchburg,  Massachusetts,  and  for  no  other  reason,  a 
new  trial  be  granted  herein."  , 

Whatever  statements  may  have  been  made  by  appel- 
lant's counsel  in  his  argument  to  the  jury,  a  copy  of  which 
appears  in  the  record,  it  seems  to  us  the  jury  must  have 
seen  that  he  was  in  no  position  to  dispute  the  identity  of 
Fleming  as  the  man  who  gave  the  deposition,  for  the  reason 
that  the  evidence  showed  that  appellant  was  present  by 
counsel  at  the  taking  of  the  deposition,  and, not  having  then 
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146      REEDER  ▼.  TRADERS'  NATIONAL  BANK. 

Opinion  of  the  Court — Hadley,  J.  [28  Wash. 

undertaken  to  question  the  identity  of  the  witness,  he 
thereby  recognized  it.  The  argument  was  made  upon  the 
evidence  on  the  subject  of  residence,  that  the  witness  had 
attempted  to  conceal  his  place  of  residence  for  reasons 
heretofore  stated.  The  argument  was  legitimate  under 
the  issue  of  fraud,  and  the  jury  had  a  right  to  consider  it. 
Respondent's  counsel  say  the  jury  must  have  found  that 
there  is  no  such  man  as  Fleming.  We  think  that  by  no 
means  follows.  They  must  have  found  that  they  did  not 
believe  his  testimony,  which  they  had  a  right  to  do  under 
the  issues,  since  it  appeared  that  he  was  the  real  party  in 
interest,  if  they  believed  that  he  had  attempted  to  conceal 
the  place  of  his  residence  in  furtherance  of  a  fraudulent 
design,  or  if  they  believed  that  his  testimony  was  other- 
wise inconsistent  or  unreliable. 

Turning  now  to  the  question  of  accident  and  surprise 
and  newly  discovered  evidence,  it  will  be  remembered 
that  in  due  time  before  the  trial  appellant  had,  by  written 
interrogatories,  inquired  of  respondent  for  the  residence 
and  post-office  address  of  Fleming.  Respondent  then  knew 
that  Fleming's  testimony  was  to  be  produced  at  the  trial, 
and  that,  for  some  purpose  best  known  to  appellant,  the 
place  of  his  residence  had  been  asked  by  appellant  in  a 
formal  manner,  as  authorized  by  law.  It  must  then  have 
been  apparent  to  respondent  that  the  matter  of  residence 
was  regarded  by  appellant  as  material  for  some  reason. 
Respondent  did  not  then  know  the  place  of  residence,  and 
made  no  effort  thereafter,  before  the  trial,  to  inform  itself 
upon  that  subject  It  had  theretofore  caused  the  deposi- 
tion of  Fleming  to  be  taken  and  filed,  and  was  chargeable 
with  knowledge  of  what  his  deposition  contained  upon  that 
subject.  The  employee  of  respondent's  counsel  who  had 
charge  of  the  preparation  of  the  case  for  trial  already  had 
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in  his  possession  an  affidavit  of  Fleming  in  which  the 
place  of  residence  was  stated  as  Fitchburg,  Massachusetts. 
The  affidavit  had  been  mislaid,  but  was  discovered  the 
day  after  the  trial.  Mr.  Laughon  says  in  his  affidavit  that 
this  affidavit  was  sent  him  soon  after  this  action  was  com- 
menced. The  exact  date  of  the  commencement  of  the 
action  is  not  disclosed,  but  the  amended  complaint  was 
filed  August  29,  1900,  and  the  affidavit  bears  date  August 
22, 1900.  The  trial  of  the  cause  occurred  October  2,  1901. 
So  that  the  affidavit  must  have  been  in  Mr.  Laughon's 
possession  more  than  a  year  before  the  time  of  the  trial. 
He  stated  that  diligent  search  was  made  for  the  affidavit 
before  the  trial,  but  it  does  not  appear  that  respondent  en- 
deavored, by  correspondence  or  other  means,  to  ascertain 
the  fact  as  to  the  residence  of  the  witness.  While  that 
matter  was  not  directly  in  issue  under  the  pleadings,  yet 
the  issue  involved  was  one  of  fraud,  and  sufficient  had 
transpired  to  put  respondent  upon  inquiry,  in  an  endeavor 
to  be  prepared  to  meet  any  evidence  or  argument  that  the 
matter  of  residence  might  involve.  It  was  not  incumbent 
upon  appellant  that  he  should  state  to  respondent  the  rea- 
sons for  his  inquiry  upon  the  subject.  Moreover,  when 
appellant  offered  his  evidence  apparently  contradicting 
the  recital  in  the  deposition,  an  objection  made  thereto 
was  withdrawn.  No  suggestion  of  surprise  was  then  made, 
and  there  was  no  demand  for  a  continuance  that  further 
testimony  might  be  procured.  And  again,  when  the 
statements  now  complained  of  were  made  in  argument  by 
appellant's  counsel,  it  is  not  disclosed  by  the  record  that 
any  exception  thereto  was  taken  or  any  suggestion  of  sur- 
prise made  to  the  court 

It  is  further  urged  that  the  court  erred  in  its  instruc- 
tions to  the  jury,  in  that,  as  alleged,  it  practically  sub- 
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mitted  to  them  the  question  of  the  existence  of  the  man 
Fleming,  which  was  not  an  issue  under  the  pleadings. 
The  court  did  say,  "if  you  find  there  was  such  a  person," 
but  no  exception  was  taken  thereto.  The  record  does  not 
disclose  any  exceptions  of  respondent  to  any  of  the  court's 
instructions. 

It  is  contended  that  the  granting  of  a  motion  for  a 
new  trial  rests  in  the  sound  discretion  of  the  trial  court, 
and  that,  since  its  opportunity  for  knowing  the  environ- 
ment of  the  trial  is  much  better  than  that  of  the  appellate 
court,  the  order  should  not  be  disturbed.  The  order  is, 
however,  made  an  appealable  one,  under  our  statute,  and 
it  therefore  becomes  the  duty  of  this  court  to  consider  it 
as  it  appears  here.  It  is  a  recognized  principle  that,  when 
an  application  for  a  new  trial  on  the  ground  of  accident 
or  surprise  is  made,  it  is  not  only  necessary  that  the  party 
should  have  been  surprised,  but  that  it  was  not  the  conse- 
quence of  neglect  or  inattention  on  the  part  of  the  party 
surprised ;  also,  that  he  used  all  reasonable  efforts  to  over- 
come the  evidence  which  worked  the  surprise,  or  that  it  was 
not  within  his  power  to  have  done  so  by  the  employment 
of  reasonable  diligence.  Chicago  &  Great  Eastern  Ry.  Co. 
v.  Vosburgh,  45  111.  311 ;  Schellhous  v.  Ball  29  Cal.  605 ; 
Games  v.  White,  1  S.  D.  434  (47  K  W.  524)  ;  Borderre  v. 
Den,  106  Cal.  594  (39  Pac.  946) ;  Crawford  v.  Georgia 
Pac.  Ry.  Co.,  86  Ga.  5  (12  S.  E.  176)  ;  Pincus  v.  Puget 
Sound  Brewing  Co.,  18  Wash.  108  (50  Pac.  930). 

In  Gaines  v.  White,  supra,  at  page  527  (1  S.  D.  447), 
the  court  said : 

"But  he  can  never,  after  having  submitted  his  cause, 
on  finding  that  the  verdict  or  judgment  is  against  him, 
become  surprised  at  what  had  previously  happened  dur- 
ing the  trial  and  ask  the  court  to  relieve  him  from  his  own 
error,  mistake,  or  omission. " 
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In  Pincus  v.  Puget  Sound  Brewing  Co.,  supra,  this 
court,  in  reversing  an  order  granting  a  new  trial,  at  pages 
113  and  114  of  the  opinion  said : 

"But  in  any  event,  if  this  testimony  was  so  essential  to 
the  defendant's  case  that  it  would  warrant  the  granting  of 
a  new  trial,  then  it  was  essential  enough  to  have  war- 
ranted the  granting  of  a  non-suit  or  of  a  continuance.  If 
the  matter  had  been  presented  to  the  court  when  it  was 
discovered  that  the  desired  evidence  could  not  be  obtained, 
a  motion  for  continuance  should  have  been  made  and  the 
same  court  that  granted  the  motion  to  set  aside  the  verdict 
would  undoubtedly  have  granted  a  motion  for  a  continu- 
ance, on  terms  or  otherwise.  And  in  any  event,  the  plain- 
tiff would  have  been  entitled  to  a  non-suit.  If  he  was  sur- 
prised on  the  trial  of  his  case,  his  remedy  was  as  we  have 
indicated;  if  he  was  not,  he  simply  took  chances  on  ob- 
taining a  verdict  from  the  jury  on  the  testimony  which 
he  had  at  hand ;  and  having  elected  to  submit  his  case  to 
the  jury  on  such  testimony,  he  cannot  now  be  heard  to 
complain  that  the  testimony  was  insufficient,  and  that  he 
could,  on  another  trial,  produce  more  and  better  testimony. 
If  this  practice  were  tolerated,  no  reliance  could  be  placed 
upon  a  judgment,  and  it  would  become  a  favorite  practice 
with  litigants  to  obtain  a  second  trial,  if  unfortunate  in 
the  first,  by  neglecting  to  procure  all  the  testimony  which 
might  originally  have  been  procured  in  the  case." 

In  view  of  what  has  heretofore  been  said,  we  think  the 
respondent  did  not  bring  itself  within  the  rule  above 
stated,  and  that  the  court  erred  in  granting  the  motion 
for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  court  below  to  overrule  the  motion  for 
new  trial. 

Reavis,  C.  J.,  and  Anders  and  Mount,  JJ.,  concur. 


150  CHASE  NATIONAL  BANK  v.  SECURITY  SAVINGS  BANK. 
Opinion  of  the  Court— Reavis,  C.  J.        [28  Wash. 

[No.  3886.     Decided  March  27,  1902.] 

Chase  National  Bank  of  New  York  et  aL,  Respond- 
ents, v.  Security  Savings  Bank,  Appellant. 

MERGES  —  CONVEYANCE    TO    MORTGAGEE  —  INTERVENING    LIENS. 

A  merger  of  the  legal  and  equitable  title  does  not  follow  from 
the  conveyance  of  mortgaged  premises  to  the  mortgagee,  either 
when  there  are  outstanding  intervening  interests,  or  when  it  la 
the  intention  of  the  parties  that  no  merger  shall  be  accomplished 
by  the  transfer. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore,  Judge.    Affirmed. 

Hastings  &  Stedmaai,  for  appellant 

H.  B.  Huntley,  Burke,  SJiepaa-d  &  McGilvra,  and  Peters 
&  Powell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — This  is  the  second  appeal  in  this  cause, 
the  first  having  been  disposed  of  and  reported  in  20  Wash. 
433  (55  Pac.  574).  The  statement  of  the  case  there  is  as 
follows:  In  August,  1892,  John  L.  Austin  executed  and 
delivered  to  J.  K.  Edmiston  two  promissory  notes,'  one  for 
$4,000  and  one  for  $8,000,  due  in  six  months  and  in  one 
year,  respectively,  and  at  the  same  time  executed  to  Ed- 
miston a  mortgage  upon  certain  real  property  to  secure  the 
payment  of  the  notes.  Within  a  month  thereafter,  Austin, 
the  mortgagor,  conveyed  the  mortgaged  premises  by  war- 
ranty deed  to  Edmiston,  the  mortgagee,  in  which  deed 
Edmiston  assumed  and  agreed  to  pay  the  mortgage  in- 
debtedness ;  and  at  the  time  of  talcing  this  deed  Edmiston 
was  the  owner  and  holder  of  the  notes,  and  had  not  as- 
signed the  mortgage  given  to  secure  them,  and  there  was 
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no  other  lien,  incumbrance,  or  outstanding  interest  in  the 
land.      The  deed  was  duly  recorded.     Subsequently,  and 
prior  to  their  maturity,  Edmiston  transferred  the  $4,000 
note  to  the  Walla  Walla  Savings  Bank,  and  the  $8,000 
note  to  the  respondent,  Portland  Security  Savings  &  Trust 
Co.    In  September,  1893,  Austin,  for  the  accommodation 
of  Edmiston,  made  a  new  note  to  the  Walla  Walla  bank 
in  renewal  of  the  $4,000  note,  which  was  then  due,  and  this 
renewal  note  was  thereafter  transferred  to  the  respondent 
Chase  National  Bank.    In  the  fall  of  1893  Edmiston  con- 
veyed the  mortgaged  premises  to  the  Security  Savings 
Bank.     The  former  action  was  brought  to  foreclose  the 
mortgage,  and  the  Security  Savings  Bank,  holder  of  the 
legal  title,  through  H.  H.  A.  Hastings,  its  receiver,  was  the 
only  party  defendant  who  appeared  in  the  action  below. 
The  superior  court  overruled  a  demurrer  to  the  complaint, 
sustained  a  demurrer  to  the  affirmative  matter  set  forth  in 
the  answer,  and  entered  a  judgment  and  decree  of  fore- 
closure.    The  appeal  was  from  that  judgment  and  decree, 
and  also  brought  up  for  review  the  orders  of  the  court  in 
disposing  of  the  demurrers.     In  the  consideration  of  the 
cause  there  the  only  question  discussed  was  whether,  upon 
the  pleadings  then  before  the  court,  there  was  a  merger. 
The  governing  principle  in  merger  was  declared  to  be  the 
intention  of  the  parties,  and  such  intention  might  be  ex- 
press or  inferable;   and,   after  reference  to   authorities, 
the  court  concluded  that  the  facts  stated  in  the  answer,  in 
connection  with  those  shown  by  the  complaint,  if  estab- 
lished, showed  the  merger  of  the  legal  and  equitable  title 
in  Edmiston,  and  the  cause  was  remanded  for  trial  on  the 
facts.     Plaintiffs  amended  their  complaint  in  the  superior 
court,  exhibiting  further  facts  which  were  not  shown  in 
the    pleadings    upon    the    appeal    in    20    Wash.,    supra. 
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At  the  conclusion  of  the  trial  the  facts  were  found  by 
the  superior  court,  to  which  no  exceptions  are  taken  here. 
The  facts  found  were  substantially  the  same  as  those  in 
the  former  trial,  with  the  further  and  additional  facts 
pleaded  by  plaintiffs  in  their  amended  complaint.  The 
additional  facts  were  that  about  the  15th  of  August,  1892, 
the  defendant  Edmiston  was  the  holder  of  a  bond  for  a 
deed  from  one  Wetmore  to  the  amount  included  in  the 
mortgage  in  controversy,  upon  which  he  had  made  sub- 
stantial payments,  and  at  that  date  Edmiston  assigned 
said  bond  for  a  deed  to  defendant  Austin  with  the  agree- 
ment that  Austin  should  execute  and  deliver  the  notes  and 
mortgage,  the  subject  of  the  suit;  that  Austin  executed  and 
delivered  the  said  two  promissory  notes,  one  for  $4,000  and 
the  other  for  $8,000,  and  executed  and  delivered  the 
mortgage  to  secure  the  payment  of  said  promissory  notes, 
and  that  on  the  6th  day  of  September,  1892,  Edmiston 
executed  and  delivered  to  plaintiff  the  Security  Savings  & 
Trust  Company  of  Portland  his  promissory,  note  for  $10,- 
000,  payable  in  six  months  thereafter;  that  as  collateral 
security  for  said  note,  Edmiston,  at  the  same  time  and 
place  (he  then  being  the  owner  and  holder  of  the  two  notes 
executed  by  Austin  to  him),  assigned,  indorsed,  and  de- 
livered them  to  said  plaintiff,  and  therewith  transferred 
and  delivered  to  said  plaintiff  the  said  mortgage  to  secure 
the  payment  of  the  two  promissory  notes,  and  the  plain- 
tiff loaned  the  said  $10,000  to  Edmiston;  that  on  the 
30th  day  of  September,  1892,  Austin  made  and  executed 
the  deed  of  the  mortgaged  premises  to  Edmiston,  which 
was  acknowledged  on  the  1st  day  of  October,  1892,  and 
then  delivered  to  Edmiston,  which  deed  was  duly  recorded 
on  the  9th  day  of  December,  1893 ;  that  on  the  19th  day 
of  December,  1892,  the  Security  Savings  &  Trust  Com- 
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pany  had  parted  with  the  possession  of  the  note  for  $4,000, 
and  on  the  same  day  Edmiston  secured  a  loan  from  the 
Walla  Walla  Savings  Bank,  and  transferred  and  delivered 
the  said  $4,000  note  to  the  said  bank  as  security  for  the 
same;  that  after  the  said  $4,000  note  became  due  and  was  f 
unpaid  and  still  held  by  the  Walla  Walla  Savings  Bank 
as  security  for  the  loan,  on  August  16,  1893,  Austin,  at 
the  request  of  Edmiston,  executed  and  delivered  to  the 
Walla  Walla  Savings  Bank  his  promissory  note  in  renewal 
of  said  $4,000  note,  due  in  one  year ;  that  it  was  agreed 
between  said  Austin  and  the  Walla  Walla  Savings  Bank, 
through  its  president,  Edmiston,  at  the  time  of  such  re- 
newal, that  said  note  was  to  be  secured  by  the  said  mort- 
gage in  the  same  manner  as  the  original  note  of  $4,000 
was  secured ;  that  on  the  16th  of  October,  1893,  Edmiston 
paid  to  Wetmore  the  balance  of  the  purchase  money  for 
the  property  described  in  the  mortgage,  and  Wetmore 
conveyed  the  same  to  Edmiston  by  deed  of  general  war- 
ranty; that  the  Walla  Walla  Savings  Bank  was,  on  the 
25th  day  of  November,  1893,  indebted  to  the  plaintiff  the 
Chase  National  Bank,  and  pledged  as  security  for  the  pay- 
ment of  such  indebtedness  certain  collaterals,  which  in- 
cluded the  aforesaid  note  of  $4,000  executed  by  Austin, 
and,  on  the  second  day  of  December,  1893,  Edmiston  exe- 
cuted to  the  defendant,  the  Securitv  Savings  Bank  of 
Seattle  a  quit  claim  deed  to  the  property  covered  by  the 
mortgage;  that  no  payments  have  been  made  on  the 
$8,000  note  held  by  the  plaintiff  Security  Savings  &  Trust 
Company,  but  upon  the  $10,000  note  held  by  the  bank 
there  was  paid  the  sum  of  $5,944.67,  leaving  a  balance  due 
of  about  $4,055.33,  with  interest;  that  all  the  collateral 
held  by  the  said  Security  Savings  &  Trust  Company, 
plaintiff,  except  the  $8,000  note  and  eighty  shares  of  the 
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capital  stock  of  the  defendant,  has  been  applied  in  pay- 
ments on  the  said  $10,000  note,  and  that  the  plaintiff 
Security  Savings  &  Trust  Company  tenders  in  court  to 
the  defendant  receiver  the  shares  of  stock  mentioned  as 
of  no  value,  and  files  the  same  in  court ;  that  no  payments 
have  been  made  on  the  $4,000  note  held  by  the  plaintiff 
Chase  National  Bank ;  that  at  the  time  of  the  delivery  of 
the  deed  by  Austin  to  Edmiston  on  September  30,  1892, 
Austin  knew  that  the  $8,000  note  and  the  $4,000  note 
were  outstanding,  and  in  the  hands  of  some  other  person 
than  Edmiston,  and  were  hypothecated  with  some  bank, 
and  it  was  the  agreement  between  Edmiston  and  Austin 
that  the  mortgage  should  remain  as  security  for  the  $4,000 
and  $8,000  notes,  and  any  and  all  renewals  thereof  until 
said  notes  should  be  paid;  that  the  agreement  between 
Austin  and  Edmiston  on  September  30,  1892,  as  evidenced 
by  the  deed,  was  that  Edmiston  should  pay  the  notes  de- 
scribed in  the  mortgage,  and  that  Austin  should  not  be 
called  upon  to  pay  them,  but  there  was  no  agreement  as  to 
when  they  should  be  paid;  that  the  receiver  of  the  Se- 
curity Savings  Bank,  defendant  herein,  paid  the.  sum  of 
$200  on  the  15th  day  of  March,  1894,  as  taxes  on  the 
property  covered  by  the  mortgage. 

The  material  facts  found  upon  the  last  trial,  as  above 
stated,  seem  to  present  the  question  of  merger  again  as 
decisive  of  the  case.  The  statement  in  the  syllabus  on 
the  former  appeal,  "where  the  whole  title,  legal  and  equit- 
able, unites, in  the  same  person,  and  there  are  no  out- 
standing intervening  interests  or  liens,  the  acceptance  of  a 
deed  by  the  mortgagee,  in  which  he  assumes  the  mortgage 
debt,  effects  a  merger  of  the  two  titles,  which  could  not  be 
defeated  by  the  grantee's  thereafter  assigning  the  notes 
secured  before  their  maturity,"  is  the  law  of  this  case. 
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But  from  the  facts  now  before  the  court  it  is  clear  there 
were  outstanding  intervening  interests  and  liens  at  the 
time  the  deed,  was  executed  by  Austin  on  the  30th  of 
September,  1892,  to  Edmiston,  and  it  is  equally  clear 
there  was  no  merger  of  the  legal  and  equitable  title  in 
Edmiston.  The  mortgage,  as  security  for  the  promissory 
notes,  was  unaffected  by  the  transfer  from  Austin  to  Ed- 
miston, and  the  further  facts  that  the  notes  are  unpaid 
shows  that  plaintiffs  are  entitled  to  recover  upon  the  same. 

The  decree  of  foreclosure  is  affirmed. 

Anders,  White,  Fulxerton,  Mount,  Hadley  and 
Dtjwbak,  JJ-,  concur. 


[No.   4038.     Decided  March   29,    1902.] 

Zexviah  B.  Dane,  Respondent,  v.  P.  M.  Daniel  et  ah, 

Appellants. 

APPEALABLE    ORDEB VOL  UN  TAB  Y   DISMISSAL   OF  ACTION. 

An  order  granting  plaintiff's  motion  for  the  voluntary  dis- 
missal of  bis  action  is  an  appealable  one,  where  prior  to  such  dis- 
missal he  has  obtained  an  order  of  the  court  vacating  a  decree 
of  foreclosure  and  sale  thereunder  in  the  same  action,  since  the 
dismissal  was  a  final  order  to  the  extent  of  entitling' defendants 
to  a  review  of  the  errors  alleged  in  setting  aside  the  decree. 

JUDGMENT WANT  OF  JURISDICTION  —  VACATION. 

Where  a  decree  of  foreclosure  against  community  property 
was  rendered  upon  service  on  one  spouse  only,  it  was  made 
without  jurisdiction  over  the  community  and  the  court  had  in- 
herent power  to  vacate  it  on  motion,  irrespective  of  the  lapse  of 
time. 

SAME — SUFFICIENCY  OF  SHOWING. 

A  motion  to  set  aside  a  judgment  for  want  of  jurisdiction 
being  a  direct  attack,  it  is  not  necessary  that  lack  of  jurisdiction 
appear  from  an  inspection  of  the  record,  but  it  is  sufficient  if  it 
is  brought  to  the  attention  of  the  court  dehors  the  record. 
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SAME. 

Where  an  affidavit  in  support  of  a  motion  for  vacation  of  a 
judgment  stated  facts  showing  that  the  trial  court  had  rendered 
a  void  decree,  the  truth  of  which  was  confessed  by  demurrer, 
it  was  the  duty  of  the  court  to  clear  its  record. 

SAME  —  POWER  OF  COUBT  TO  CORRECT  JUDGMENT. 

Bal.  Code,  §  4953,  which  provides  that  "the  court  may,  in  the 
furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleadings  or  proceedings,  by  adding  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect,  and  may, 
upon  like  terms,  enlarge  the  time  for  answer  or  demurrer,"  is 
broad  enough  to  include  a  proceeding  to  set  aside  a  void  judg- 
ment instituted  by  the  person  in  whose  favor  the  judgment  was 
rendered,  where  the  invalidity  was  due  to  the  failure  to  include 
proper  parties. 

SAME  —  EX  PARTE  ORDERS. 

Where  a  judgment  has  been  vacated  and  the  case  re-estab- 
lished, it  is  within  the  power  of  the  court  to  dismiss  the  action 
on  plaintiff's  motion,  without  notice  to  defendants,  where  the 
latter  are  not  claiming  any  affirmative  relief. 

SAME  —  NOTICE  OF  MOTION  —  TIME  NECESSARY. 

Upon  motion  to  set  aside  a  void  judgment,  twenty  days'  no- 
tice is  not  necessary,  as  in  applications  under  Bal.  Code,  §  5157, 
for  the  vacation  of  judgments,  but  it  is  sufficient  if  three  days' 
notice  is  given  to  the  adverse  party. 

SAME  —  SERVICE   OF   MOTION    TO   VACATE   ON   ATTORNEYS. 

Service  of  a  motion  to  vacate  a  void  judgment  may  be  made 
upon  the  attorneys  of  the  adverse  party  in  the  original  action, 
since  an  attorney's  authority  to  represent  his  client  does  not  cease 
until  a  judgment  not  subject  to  vacation  has  been  recovered. 

SAME — MOTION   TO  VACATE  —  LACHES. 

The  failure  of  plaintiff  to  move  to  set  aside  a  void  decree  of 
foreclosure  obtained  by  her  against  community  property,  until 
after  she  had  attempted  by  strict  foreclosure  to  cut  off  the  right 
of  redemption  of  the  spouses  not  made  parties  to  the  original  fore- 
closure, would  not  render  her  guilty  of  laches,  where  the  action  of 
strict  foreclosure,  though  not  a  proper  remedy,  was  begun  as 
soon  as  she  learned  that  the  defendants  in  the  original  action  had 
spouses  who  were  not  made  parties,  and,  upon  a  determination 
of  that  suit  against  her,  it  was  immediately  followed  by  motion 


DANE  v.  DANIEL.  157 


Mar.  1902.]  Opinion  of  the  Court— White,  J. 

for  the  vacation  of  the  decree  and  the  dismissal  of  the  original 
action. 

DEMAND  FOB  COST  BOND  —  VOLUKTABY  DISMISSAL  BEFORE  COMPLIANCE 
—  EFFECT. 

The  fact  that  defendants  had  demanded  a  cost  bond  from  a 
non-resident  plaintiff,  under  Bal.  Code,  fi  5186,  which  provides 
that,  in  such  cases,  "all  proceedings  in  the  action  shall  be  stayed 
until  a  bond,  executed  by  two  or  more  persons,  be  filed  with  the 
clerk,"  would  not  operate  as  a  stay  against  a  voluntary  dismis- 
sal by  plaintiff  of  the  action,  where  she  had  failed  to  file  the  bond. 

OKDEB  FOB  COSTS  —  WAIVER  OF  PAYMENT. 

The  action  of  the  court  in  allowing  plaintiff  to  dismiss  his 
action  after  procuring  the  vacation  of  a  decree  therein,  without 
the  payment  of  the  costs  and  attorney's  fee  ordered  paid  to  de- 
fendants when  the  court  vacated  the  decree,  does  not  constitute 
error,  where  the  plaintiff  deposited  the  money  therefor  with  the 
clerk  of  the  court,  and  afterwards  withdrew  it  from  the  registry 
of  the  court  and  tendered  it  to  defendants,  but  defendants  at  all 
times  refused  to  accept  it. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richakdson,  Judge.     Affirmed. 

R.  L.  Edrrviston  and  A.  E.  Gallagher,  for  appellants. 
Ellis  &  Fletcher  and  Crow  &  Williams,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — Respondent  was  the  owner  of  a 
mortgage  upon  certain  real  property  in  Spokane  county. 
After  this  mortgage  had  been  given  and  filed  for  record, 
the  original  mortgagor  conveyed  the  title  to  a  part  of  the 
mortgaged  premises  to  P.  M.  Daniel,  and  a  part  to  Lelia 
A.  Dyer,  two  of  the  appellants.  Default  being 
made  upon  this  mortgage,  respondent  brought  this 
action  to  foreclose  the  same,  but  did  not  include  as  de- 
fendants Melissa  K.  Daniel  and  E.  J.  Dyer.  A  decree 
was  afterwards  entered  in  this  cause  by  default,  fore- 
closing said   mortgage.     The  property  was   sold  by  the 
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sheriff,  bought  in  by  respondent,  and  sheriff's  deed  there- 
after delivered  to  respondent  About  the  time  of  the  sale 
it  was  discovered  that  P.  M.  Daniel  had  a  wife,  towit, 
Melissa  K.  Daniel,  and  that  Lelia  A.  Dyer  had  a  hus- 
band, towit,  E.  J.  Dyer,  and  that  the  mortgaged  property 
belonged  to  the  Daniels  and  Dyers,  as  their  community 
property,  at  the  time  this  foreclosure  was  commenced. 
Thereupon  respondent  herein  brought  an  action  in  the 
superior  court  of  Spokane  county,  in  strict  foreclosure, 
to  foreclose  the  equity  of  redemption  remaining  in  Melissa 
K.  Daniel  as  a  member  of  the  community  of  P.  M.  Daniel 
and  wife,  and  E.  J.  Dyer  as  a  member  of  the  community 
of  Lelia  A.  Dyer  and  husband.  The  superior  court  of 
Spokane  county  rendered  a  decree  foreclosing  the  equity 
of  redemption  of  said  Melissa  K.  Daniel  and  E.  J.  Dyer 
as  members  of  the  community  of  Daniel  and  wife  and 
Dyer  and  husband.  Melissa  K.  Daniel  and  E.  J.  Dyer 
appealed 'to  this  court  from  said  decree,  and  this  court,  on 
the  hearing  of  that  appeal  in  the  case  of  Dane  v.  Darnel, 
23  Wash.  379  (63  Pac.  268),  rendered  an  opinion  re- 
versing the  lower  court,  and  holding  that  such  a  proceed- 
ing would  not  lie.  Thereupon  respondent  filed  her  motion 
in  this  cause  to  set  aside  the  decree  in  this  cause,  and  all 
proceedings  thereunder,  for  the  reason  that  said  decree  was 
declared  void  in  the  decision  of  this  court  in  the 
<jase  of  Dane  v.  Daniel.  Said  motion  was  based  upon  the 
pleadings,  files,  and  records  in  this  cause,  the  affi- 
davit of  S.  P.  Domer  attached  to  the  motion,  and  the  de- 
cision of  this  court  in  Dane  v.  Daniel,  and  upon  the  plead- 
ings, files,  and  records  in  that  case.  The  affidavit  of  S. 
P.  Domer  shows,  among  other  things,  that  the  attorney 
and  respondent  at  the  time  this  action  was  brought  did  not 
know  Melissa  K.  Daniel  or  E.  J.  Dyer,  and  did  not  know 
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that  they  claimed  or  had  any  interest  in  the  mortgaged 
premises,  and  did  not  know  that  P.  M.  Daniel  was  a  mar- 
ried man,  or  that  Lelia  A.  Dyer  was  a  married  woman ; 
that  the  record  title  to  said  property  was  in  P.  M.  Daniel 
and  Lelia  A.  Dyer.  It  then  sets  forth  the  facts  relative 
to  the  strict  foreclosure  suit,  and  that  in  said  suit  the 
decree  in  this  suit  was  determined  by  the  supreme  court 
of  this  state  to  be  void,  for  the  reason  that  the  trial  court 
obtained  no  jurisdiction,  in  that  the  property  sought  to  be 
foreclosed  upon  was  community  property,  and  certain 
members  of  the  community  had  not  been  made  parties. 
This  motion  and  affidavit  was  served  upon  R.  L.  Edmiston, 
as  attorney  for  the  defendants,  on  the  5th  day  of  February, 
1901,  together  with  a  notice  that  the  same  would  be  called 
up  for  hearing  on  the  9th  day  of  February,  1901.  Ap- 
pellants P.  M.  Daniel  and  Lelia  A.  Dyer  alone  appeared 
to  said  motion,  and  filed  special  objections  to  the  jurisdic- 
tion of  the  court  to  entertain  said  motion.  The  court 
thereupon  overruled  the  special  objections,  and  thereupon 
the  appellants  P.  M.  Daniel  and  Lelia  A.  Dyer  filed  a 
general  demurrer  to  said  motion  or  petition  of  respond- 
ent The  demurrer  was  thereafter  overruled  by  the  court, 
and  an  order  entered  granting  plaintiff's  motion  upon 
condition  that  plaintiff  pay  the  defendants  the  sum  of  $18 
as  costs,  and  the  further  sum  of  $75  attorney's  fee. 
Thereafter  respondent  deposited  with  the  clerk  for  the  de- 
fendants the  amount  required  to  be  paid,  and  upon  making 
this  showing  the  court  entered  an  order  vacating  the  decree 
and  all  the  proceedings  thereunder,  and  allowed  plaintiff 
to  amend  her  complaint  Thereupon  plaintiff  amended 
her  complaint  and  added  as  defendants  Melissa  K.  Daniel, 
wife  of  P.  M.  Daniel,  and  E.  J.  Dyer,  husband  of  Lelia 
A.  Dyer.     Thereupon  E.  J.  Dyer  filed  a  demand  for  so- 
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curity  for  costs,  and  thereupon  respondent,  without  furT 
ther  notice  to  the  defendants,  moved  the  court  to  be  al- 
lowed to  dismiss  this  action,  which  motion  was  granted; 
and  thereafter  she  obtained  an  order  from  this  court,  with- 
out notice  to  defendants,  withdrawing  the  money  thereto- 
fore deposited  with  the  clerk  as  per  order  of  the  court.  It 
is  stipulated,  however,  that,  before  an  order  of  dismissal 
was  made,  the  attorney  for  defendants,  Mr.  Gallagher, 
was  informed  that  the  money  was  on  deposit  with  the  clerk, 
and  Mr.  Gallagher  stated  that  his  clients  would  not  accept 
the  money.  It  is  further  stipulated  that  after  this  case 
was  dismissed,  and  after  plaintiff  and  respondent  had 
withdrawn  said  money  from  the  clerk,  it  was  again  offered 
to  Mr.  Gallagher,  and  at  the  same  time  plaintiff  offered 
Mr.  Gallagher  the  costs  due  defendants  on  account  of  the 
dismissal  of  this  action,  all  of  which  was  refused;  and 
thereafter  appellants  gave  their  notice  of  appeal  as  fol- 
lows : 

"To  Zerviah  B.  Dane,  plaintiff,  and  to  Domer  and  Estep, 
and  Happy  and  Hindman,  her  attorneys: 

"You  and  each  of  you  will  please  take  notice  that  the 
defendants  P.  M.  Daniel,  E.  J.  Dyer  and  Lelia  A.  Dyer 
hereby  appeal  to  the  supreme  court  of  the  state  of  Wash- 
ington, from  a  certain  order  dated  April  12,  1901,  made, 
given  and  entered  of  record  in  the  above  entitled  action, 
in  the  superior  court  of  the  state  of  Washington  for  Spo- 
kane county,  on  the  12th  day  of  April,  1901,  wherein  the 
above  entitled  superior  court  did,  upon  the  motion  of  the 
plaintiff,  order,  adjudge,  and  decree  that  the  above  en- 
titled action  be  and  was  by  said  order  dismissed  without 
prejudice  to  any  of  the  rights  of  the  plaintiff  and  at  the 
instance  of  the  plaintiff  in  the.  above  entitled  action  and 
from  each  and  every  part  of  said  order. 

"And  said  defendants  P.  M.  Daniel,  E.  J.  Dyer  and 
Lelia  A.  Dyer  further  hereby  appeal  to  the  supreme  court 
of  this  state  from  a  certain  order  dated  April  12,  1901, 
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and  filed  and  entered  of  record  in  the  office  of  the  clerk  of 
the  above  entitled  superior  court  on  the  12th  day  of  April, 
1901,  wherein  and  whereby  the  said  superior  court  did 
allow  the  plaintiff  to  withdraw  the  sum  of  money  thereto- 
fore deposited  in  the  above  entitled  case,  being  the  money 
which  was  ordered  to  be  deposited  in  this  action  by  an  or- 
der made,  given,  and  entered  in  the  above  entitled  action 
in  said  superior  court,  of  date  20th  of  March,  1901, 
wherein  and  whereby  in  said  order  the  said  superior  court 
granted  the.  motion  of  the  plaintiff  to  vacate  and  set  aside 
the  decree,  and  all  proceedings  had,  and  orders  made  and 
entered ;  and,  by  virtue  of  said  decree  in  the  above  entitled 
action  in  said  superior  court,  allowed  the  plaintiff  per- 
mission to  file  an  amended  or  supplemental  com- 
plaint in  this  action,  and  to  bring  in  additional  parties 
in  this  action.  Said  money  being  $18.75  costs  and  dis- 
bursements incurred  by  the  defendants  prior  to  the  time 
of  the  court  making  such  order,  and  the  further  sum  of 
$75  attorney's  fees  in  said  action,  incurred  by  said  defend- 
ants prior  to  the  time  the  court,  made  said  order.  Said 
order  requiring  that  said  sums  be  paid  to  the  defendants 
as  a  condition  of  the  granting  of  said  order ;  from  which 
last  mentioned  order  allowing  the  plaintiff  to  file  an  amend- 
ed complaint  in  the  above  action  the  above  named  defend- 
ants, P.  M.  Daniel,  E.  J.  Dyer  and  Lelia  A.  Dyer,  hereby 
appeal  to  the  supreme  court  of  this  state.'' 

The  appellants  assign  as  error:  (1)  The  court  erred 
in  overruling  the  special  appearance  and  objections  of  the 
appellants  P.  M.  Daniel  and  Lelia  A.  Dyer  to  the  motion 
of  plaintiff  to  vacate  decree  a'nd  set  aside  sale;  (2)  the 
court  erred  in  granting  the  motion  of  the  plaintiff  to  va- 
cate and  set  aside  the  decree  herein,  and  sale  had  thereon ; 
(3)  the  court  erred  in  making  the  further  order  allowing 
the  plaintiff  leave  to  file  an  amended  complaint;  (4)  the 
court  erred  in  making  the  order  or  judgment  dismissing 
this  action;  (5)  the  court  erred  in  making  the  order  per- 
mitting plaintiff  to  withdraw  the  money  from  the  office  of 
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the  clerk,  being  the  money  directed  to  be  paid  the  defend- 
ants by  order  of  the  court;  (6)  overruling  the  demurrer 
of  defendants,  P.  M.  Daniel  and  Lelia  A.  Dyer,  to  the 
motion,  and  granting  the  motion  to  vacate  the  decree. 

The  respondent  interposes  a  motion  to  dismiss  the  ap- 
peal for  the  following  reasons:  (1)  That  the  order  over- 
ruling appellants'  special  appearance,  assigned  as  error, 
is  in  itself  not  an  appealable  order,  in  that  it  was  not  a  final 
order,  and  is  not  included  in  the  notice  of  appeal;  (2) 
that  the  order  overruling  appellants'  demurrer  to  plaintiff's 
motion  to  vacate  the  decree  and  set  aside  the  sale,  assign- 
ed as  error,  is  not  appealable,  for  the  reason  that  the  same 
was  not  a  final  order,  and  is  not  included  in  the  notice  of 
appeal;  (3)  that  the  order  granting  plaintiff's  motion  to 
vacate  and  set  aside  the  decree  and  sale  is  not  appealable, 
for  the  reason  that  the  same  is  not  a  final  order,  and  is 
not  included  in  the  notice  of  appeal;  (4)  that  the  order  al- 
lowing plaintiff  to  file  an  amended  complaint  is  not  ap- 
pealable, for  the  reason  that  the  same  is  not  a  final  order, 
and  for  the  further  reason  that  this  is  a  matter  within  the 
discretion  of  the  trial  court;  (5)  that  the  order  dismissing 
the  action  is  not  appealable,  for  the  reason  that  said  order 
was  entered  ex  parte,  and  appellants  have  not  asked  re- 
lief in  the  trial  court,  and  are  here  without  exceptions  to 
said  order,  and  for  the  further  reason  that,  if  there  was  any 
error  in  said  order,  it  wTas  error  without  injury  to  appel- 
lants; (G)  that  the  order  permitting  plaintiff  to  withdraw 
the  money  deposited  with  the  clerk  of  the  trial  court  is 
not  appealable,  for  the  reason  that  said  order  was  an 
ex  parte  order,  and  appellants  have  asked  no  relief  there- 
from in  the  trial  court,  and  are  here  without  exceptions 
to  said  order,  and  for  the  further  reason  that,  if  there  was 
any  error  in  said  order,  appellants  were  not  injured  there- 
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by,  but  have  waived  the  same;  (7)  that  it  appears  upon 
the  face  of  the  record  that  this  appeal  is  idle,  in  that  a 
dismissal  of  the  action  has  cured  every  error  assigned; 
(8)  that  this  court  has  no  jurisdiction  to  hear  this  appeal. 
Ordinarily  the  plaintiff  may  voluntarily  dismiss  his  action 
when  the  defendant  has  interposed  no  affirmative  defense 
or  counterclaim,  and  an  appeal  will  not  lie  from  such 
an  order  as  such  dismissal  can  in  no  way  prejudice  or  in- 
jure the  rights  of  the  defendant.  Washington,  etc.  Inv. 
Assn  v.  Saunders,  24  Wash.  321  (64  Pac.  546).  'J  his 
case,  however,  is  not  similar  to  the  one  cited.  In  this 
case  the  plaintiff  was  compelled  to  move  for  the  vacation 
of  a  judgment,  and  sale  of  property  thereunder,  and  to 
have  such  judgment  and  sale  vacated,  before  she  was  in  a 
position  to  dismiss  her  action.  The  error  complained  of 
is  not  so  much  in  the  order  dismissing  the  action,  as  in 
the  proceedings  to  set  aside  the  judgment  and  sale.  The 
motion  to  dismiss  really  goes  to  the  merits  of  the  contro- 
versy. The  statute  provides  that  any  party  aggrieved 
may  appeal  from  a  final  judgment,  and  that  such  appeal 
shall  bring  up  for  review  any  order  made  either  before  or 
after  judgment  The  principle  that  remedial  statutes 
will  be  liberally  construed  applies  to  statutes  granting  a 
right  of  appeal. 

"The  laws  regulating  the  exercise  of  the  right  are  in- 
tended to  afford  the  party  every  possible  facility  in  its 
furtherance  consistent  with  a  due  regard  to  the  rights  of 
the  opposite  party;  and  they  should  be  so  construed  as 
most  certainly  and  effectually  to  attain  this  object." 
Shelton  v.  Wade,  4  Tex.  148  (51  Am.  Dec.  722). 

The  order  dismissing  the  action  was  final,  so  far  as 
this  case  is  concerned;  and,  if  the  appellants  are  thereby 
precluded  from  a  hearing  on  the  errors  complained  of  in 
setting  aside  the  judgment,  they  are  without  a  remedy. 
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We  think  such,  errors  can  be  reviewed  on  an  order  of  dis- 
missal voluntarily  entered  by  the  plaintiff  under  the  cir- 
cumstances of  this  case.  The  motion  to  dismiss  the  appeal 
is  therefore  denied. 

The  principal  question  involved  is,  had  the  court  the 
right  to  set  aside  the  decree  of  foreclosure,  and  sale  there- 
under? A  motion  to  set  aside  a  judgment  is  a  direct, 
and  not  a  collateral,  attack  on  the  judgment.  Sturgiss  v. 
Dart,  23  Wash.  244  (62  Pac.  858);  People  v.  Mullan, 
65  Cal.  396  (4  Pac.  348).  We  held  in  Bane  v.  Daniel, 
supra,  that  both  spouses  were  necessary  parties  to  a  suit 
brought  to  foreclose  a  mortgage  covering  community  real 
property.  In  that  case  we  reviewed  numerous  decisions 
of  this  court  to  justify  the  conclusions  reached  by  us, — 
many  of  them  being  decisions  foreclosing  mechanic's 
liens  on  community  real  property, — and  held  such  suits 
to  be  analogous  to  suits  foreclosing  mortgages.  Since  then 
we  have  held  that  a  decree  foreclosing  a  mechanic's  lien 
on  community  property  was  void  if  both  spouses  were  not 
made  parties  to  the  action.  Peterson  v.  Dillon*,  27  Wash. 
78  (67  Pac.  397).  In  Poivell  v.  Nolan,  27  Wash.  318 
(67  Pac.  712),  wo  held  that  the  court  had  not  jurisdiction 
over  the  community  property,  so  as  to  enter  a  decree  af- 
fecting the  same,  unless  both  spouses  were  served  or  ap- 
peared in  the  action.  Says  Freeman,  in  his  work  on 
Judgments : 

" .  .  .  If  a  judgment  is  void,  it  must  be  from 
one  or  more  of  the  following  causes:  (1)  Want  of  juris- 
diction over  the  subject-matter;  (2)  Want  of  jurisdiction 
over  the  parties  to  the  action,  or  some  of  them;  or  (3) 
Want  of  power  to  grant  the  relief  contained  in  the  judg- 
ment. In  pronouncing  judgments  of  the  first  and  second 
classes,  the  court  acts  without  jurisdiction,  while  in  those 
of  the  third  class  it  acts  in  excess  of  jurisdiction.     If  the 
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want  of  jurisdiction  over  either  the  subject-matter  6r  the 
person  appears  by  the  record,  or  by  any  other  admissible 
evidence,  there  is  no  doubt  that  the  judgment  is  void. 
."     1  Freeman,  Judgments,  §116. 

It  is  universally  conceded  that  a  judgment  void  for  want 
of  jurisdiction  over  the  person  of  the  defendant  may  be 
vacated  on  motion,  irrespective  of  the  lapse  of  time.  1 
Freeman,  Judgments,  §  98,  and  cases  cited.  The  mere 
service  on  one  spouse  does  not  give  the  court  jurisdiction 
over  the  community.  Powell  v.  Nolan,  supra.  The  con- 
tention of  the  appellants,  that  want  of  jurisdiction  must 
appear  from  an  inspection  of  the  record,  and  cannot  be 
brought  to  the  attention  of  the  court  dehors  the  record,  is 
not  sustained  by  the  authorities,  and  we  see  no  good  reasons 
for  so  holding,  because  the  motion  to  set  aside  a  judgment 
is  a  direct  attack  upon  the  judgment.  Ladd  v.  Mason,  10 
Ore.  308;  People  v.  Mullan,  supra;  Hanson  v.  Wolcott, 
19  Kan.  207 ;  1  Black,  Judgments,  §  307 ;  1  Freeman, 
Judgments,  §  116.  We  think,  in  the  absence  of  any  stat- 
ute, the  court  has  a  right  to  set  aside  a  void  judgment 
This  power  is  inherent  in  the  court,  Sturgiss  v.  Dart, 
supra;  In  re  College  Street,  11RI  472 ;  Ladd  v.  Mason, 
supra.  The  first  portion  of  §  4953,  Bal.  Code,  so  far  as  it 
bears  upon  void  judgments,  is  merely  declaratory  of  the 
inherent  power  of  the  court 

Appellants  contend  that  they  should  have  had  twenty 
days'*  notice  of  the  motion  to  set  aside  the  judgment,  and 
cite  Chehalis  County  v.  Ellingson,  21  Wash.  638  (59  Pac. 
485),  in  support  thereof,  wherein  it  was  held  that,  under 
§  4953,  supra,  twenty  days'  notice  was  required.  It  is 
true  that  in  Chehalis  County  v.  Ellingson  we  so  held,  but 
that  case  on  this  point  has  been  expressly  overruled  in 
Spokane  &  I.  Lumber  Co.  v.  Stanley,  25  Wash.  653  (66 
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Pac.  92).     In  CJwlialis  County  v.  Ellingson,  supra,,  we 
also  said : 

"We  do  not  think  that  the  statute  [§  4953]  contemplates 
in  its  provisions  a  case  of  this  kind,  where  the  party  moves 
to  dismiss  his  own  action,  but  that  it  is  a  judgment  that 
is  taken  against  him  by  his  adversary." 

This  language  was  used  with  reference  to  the  facts  in 
that  case;  that  is,  that  a  party  had  no  right  to  dismiss  his 
action,  and  then  afterwards  move  to  reinstate  it  under 
that  section.  The  first  portion  of  §  4953  is  broad  enough 
to  include  a  proceeding  to  set  aside  a  void  judgment  in- 
stituted by  the  person  in  whose  favor  the  judgment  was 
rendered.  This  is  a  remedial  statute,  and  must  be  liber- 
ally construed. 

The  appellants  contend  that  the  motion  should  have 
been  served  on  the  defendants  in  the  original  action,  and 
not  upon  their  attorney  who  appeared  for  them  in  that 
action.  We  held  in  Siurgiss  v.  Dart,  supra,  that  an  attor- 
ney's authority  to  represent  his  client  does  not  cease  until 
a  judgment  not  subject  to  vacation  has  been  recovered, 
and  that  service  of  a  motion  to  vacate  a  void  judgment 
could  be  made  upon  such  attorney  after  the  entry  of  such 
judgment. 

Appellants  demurred  to  the  affidavit  of  S.  P.  Domer. 
Thereby  they  confessed  the  facts  stated  in  the  affidavit. 
This  affidavit,  taken  in  connection  with  the  decision  of  this 
court  in  the  case  of  Dane  v.  Daniel,  supra,  which  was  re- 
ferred to  in  the  motion,  and  which  the  trial  court  was 
bound  to  notice,  was  certainly  sufficient  to  show  the  trial 
court  that  it  had  rendered  and  entered  a  void  decree;  and 
when  this  fact  was  called  to  its  attention,  it  was  the  duty 
of  the  court  to  clear  its  record  of  such  a  decree.  The  ap- 
pellants cannot  be  heard  to  complain,  for  a  void  decree 
can  neither  injure  nor  benefit  any  one. 
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It  is  next  claimed  that  the  respondent  was  guilty  of 
laches.  The  respondent  has  not  been  guilty  of  laches,  for 
the  record  shows  that  immediately  upon  discovering  that 
P.  M.  Daniel  was  a  married  man  and  that  Lelia  A.  Dyer 
was  a  married  woman,  and  that  the  mortgaged  premises 
were  community  property  of  the  Daniels  and  Dyers  at 
the  time  the  foreclosure  suit  was  commenced,  she  began 
an  action  of  strict  foreclosure,  no  doubt  in  good  faith  be- 
lieving that  to  be  a  remedy,  to  foreclose  the  equity  of  re- 
demption remaining  in  Melissa  K.  Daniel  and  E.  J.  Dyer. 
Immediately  upon  its  being  determined  by  this  court  in 
the  case  of  Dane  v.  Daniel,  supra,  that  such  an  action 
would  not  lie,  and  that  the  decree  which  had  been  rendered 
and  entered  in  this  action  was  void  because  of  the  fact  that 
the  court  had  not  obtained  jurisdiction  to  render  it,  in  that 
Melissa  K.  Daniel,  being  a  member  of  the  community  of 
Daniel  and  wife,  and  E.  J.  Dyer,  being  a  member  of  the 
community  of  Dyer  and  husband,  had  not  been  made 
parties  to  this  action,  she  brought  this  fact  to  the  attention 
of  the  court  in  this  cause,  and  asked  to  have  the  void  de- 
cree and  all  proceedings  thereunder  vacated,  so  that  she 
could  bring  into  this  action  the  community  composed  of 
P.  M.  Daniel  and  wife,  and  that  composed  of  Lelia  A. 
Dyer  and  husband,  in  order  that  the  court  might  have 
jurisdiction  to  make  the  proper  decree.  She  has  certainly 
from  the  beginning  prosecuted  her  rights  diligently,  and 
the  most  that  can  be  said  is  that  she  made  a  mistake  in 
selecting  what  she  supposed  to  be  a  remedy.  When  she 
first  discovered  the  nature  of  the  title  of  the  mortgaged 
premises,  and  upon  its  being  shown  to  her  that  she  had  no 
such  remedy,  she  at  once  applied  to  the  trial  court  for  re- 
lief. In  the  case  of  Gaffney  i\  Mcgrath,  23  Wash.  476 
(63  Pac.   520),  cited  by  the  appellants,  the  parties  had 
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two  available  remedies ;  and  we  held  in  that  case  that,  by 
selecting  one,  the  plaintiff  must  be  confined  to  the  one  se- 
lected. This  case  is  altogether  different,  for  the  plaintiff 
in  this  action  made  no  selection  of  an  available  remedy 
when  she  undertook  to  cure  the  defect  by  strict  foreclos- 
ure. It  is  not  shown  that  any  one  has  obtained  rights  or 
interests  by  reason  of  any  act  or  neglect  on  her  part,  but 
the  subject  matter  in  litigation  is  in  the  same  condition 
with  respect  to  all  parties  before  the  court  as  it  was  when 
she  commenced  this  action,  and  undertook  the  foreclosure 
of  her  mortgage.  We  do  not,  therefore,  think  she  has  been 
guilty  of  laches. 

Appellants  contend  that  the  court  erred  in  dismissing 
this  action,  because  defendant  E.  J.  Dyer  had  filed  and 
served  his  demand  for  a  cost  bond,  and  this  stayed  all  pro- 
ceedings in  the  case  until  the  cost  bond  was  filed ;  that  the 
court  was  thereafter  without  jurisdiction  to  take  any 
steps  whatever  in  the  action  until  such  time  as  plaintiff 
filed  a  cost  bond.     Section  5186,  Bal.  Code,  provides: 

"When  a  plaintiff  in  an  action  resides  out  of  the  county, 
or  is  a  foreign  corporation,  security  for  the  costs  and 
charges  which  may  be  awarded  against  such  plaintiff  may 
be  required  by  the  defendant  When  required,  all  pro- 
ceedings in  the  action  shall  be  stayed  until  a  bond,  exe- 
cuted by  two  or  more  persons,  be  filed  with  the  clerk, 

The  proceedings  to  be  stayed  until  such  bond  is  filed 
are  proceedings  in  furtherance  of  the  action.  On  failure 
to  file  the  bond  the  moving  party  would  have  a  right  to 
have  the  action  dismissed.  The  respondent  voluntarily 
dismissed  her  action.  This  is  all  the  appellants  could  have 
required  of  her  for  failure  to  file  the  bond.  We  do  not 
think,  therefore,  that  the  mere  voluntary  dismissal  of  the 
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action,  was  a  proceeding  in  furtherance  of  the  action  as 
contemplated  by  §  5186,  supra. 

It  is  next  contended  by  the  appellants  that  the  court 
erred  in  dismissing  the  action  on  the  motion  of  the  respond- 
ent. When  the  decree  was  vacated  and  the  case  re-establish- 
ed, it  was  for  all  purposes  and  stood  as  though  no  decree 
had  ever  been  entered.  The  appellants  not  having  claimed 
any  affirmative  relief,  they  could  not  have  made  any  objec- 
tion to  the  dismissal,  even  if  they  had  been  notified  of  the 
intention  of  the  respondent  to  dismiss,  and  no  reversible 
error  can  l>e  predicated  on  that  account 

It  is  next  claimed  that  the  court  erred  in  permitting  the 
plaintiff  to  dismiss  the  action  without  paying  to  the  de- 
fendants the  costs,  amounting  to  $18.75,  and  attorney's 
fee  of  $75,  ordered  to  be  paid  by  the  court  when  the  court 
vacated  the  decree.  The  record  shows  that  this  money, 
was  at  that  time  deposited  in  the  case  with  the  clerk,  and 
all  the  appellants  had  to  do  was  to  take  it.  The  court  was 
not  required  to  wait  until  the  appellants  took  the  money 
before  granting  the  motion  to  dismiss,  for,  if  this  was  the 
case,  the  appellants  by  continuing  to  refuse  to  accept  the 
money,  could  keep  the  action  on  the  docket  forever.  The 
court  could  not  make  them  take  the  money,  yet  they  now 
claim  that  until  thev  did  so  the  court  could  not  dismiss  the 
suit,  though  at  that  time  the  money  was  on  deposit  with  the 
clerk  of  the  trial  court  for  them.  Respondent  was  excused 
from  taking  the  money  to  them,  for  they  had  stated  that 
they  would  not  accept  it.  We  do  not  think  that  it  was 
error  in  the  court  to  allow  the  respondent  to  withdraw  this 
money  after  the  appellants  had  refused  to  accept  it.  If 
there  was  any  error  in  this  respect^  it  was  cured  by  the 
subsequent  tender  before  this  appeal  was  taken. 

We  conclude  that  the  decree  of  the  court  foreclosing  the 
mortgage  and  ordering  a  sale  of  the  community  real  es- 
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tat©  of  P.  M.  Daniel  and  Melissa  K.  Daniel,  E.  J;  Dyer 
and  Lelia  A.  Dyer,  and  the  sale  thereunder,  were  absolute- 
ly void ;  that  the  court  was  clothed  with  power,  and  it  was 
its  duty,  to  set  aside  such  judgment,  decree,  and  sale; 
that  the  notice  served  on  the  attorney  for  appellants  to 
set  aside  said  proceedings  was  sufficient  j  that  the  court  did 
not  err  in  dismissing  flie  action  on  the  ex  parte  motion  of 
the  respondent 

The  judgment  of  the  court  below  is  therefore  affirmed ; 
the  respondent  to' recover  her  costs  on  this  appeal. 

Reavis,  C.  J.,  and  Fvllerton  ,  Hadi.ey,  Anders, 
Mount  and  Dunbar,  JJ.,  concur. 


[No.    4115.      Decldeg   April    1,   1902.] 

Bridget    Sherlock,    Appellant,    v.    Bernard    Denny, 
Respondent. 

HUSBAND  AND   WIFE  —  SEPABATE  PROPERTY  —  ACTION   BY    WIFE  TO   RE- 
COVER  MONEY   LOANED  —  NON-SUIT. 

In  an  action  by  a  wife  to  recover  money  loaned  a  non-suit, 
either  on  the  ground  that  the  money  was  community  property, 
or  that  the  money  borrowed  was  paid  to  plaintiff's  husband,  was 
erroneous,  where  the  evidence  showed  that  when  the  wife  first 
came  to  the  state  ten  years  before  she  owned  as  separate  prop- 
erty $1,000  in  cash  which  she  let  her  husband  use  in  the  transac- 
tion of  business  for  the  benefit  of  the  community;  that  $200  of 
this  sum  was  repaid  to  her  some  three  years  subsequently,  and 
that  about  five  years  subsequent  to  such  repayment,  the  husband 
handed  her  $1,200,  which  he  had  received  on  a  sale,  and  told 
her  to  keep  out  what  was  coming  to  her;  that  she  took  $800, 
and  of  this  sum  loaned  $500  as  her  separate  property  to  defendant 
with  her  husband's  knowledge  and  consent,  $370  of  which  had 
been  repaid  by  defendant;  that  $2,350  was  paid  by  defendant  to 
her  husband  for  the  husband's  interest  in  certain  milk  business, 
and  that  the  bill  of  sale  included  a  release  for  work,  wages  and 
money  loaned,  but  that  the  wife  refused  to  sign  same,  although 
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the  balance  of  the  money  claimed  by  her  from  defendant  was 
left  in  his  attorney's  hands  to  repay  her  if  she  would  sign  the 
bill  of  sale. 

SAME  —  COMMUNITY     PROPERTY  —  EARNINGS     OF     WIFE  —  ACTION     TO 
RECOVER HUSBAND   NECESSARY   PARTY. 

The  earnings  of  the  wife  being  community  property  whose 
management  and  control  is  vested  in  her  husband,  under  the  stat- 
utes of  this  state,  a  mere  general  agreement  that  the  wife's 
earnings  shall  be  her  separate  property  is  not  sufficient  to  con- 
stitute a  gift,  and  hence  in  such  a  case  the  husband  must  be 
joined  as  plaintiff  in  an  action  by  the  wife  to  recover. 

Appeal  from  Superior  Court,  King  County. — Hon.  E. 
D.  Benson,  Judge.     Modified. 

Allen,  Allen  &  Stratton,  for  appellant. 
.V.  D.  Leehey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  complaint  alleges,  as  a  first  cause  of 
action,  that  on  or  about  March  1,  1900,  plaintiff  loaned 
defendant  $500,  and  that  only  $370  of  the  amount  has 
been  repaid;  as  a  second  cause  of  action,  that  between 
April  11,  1899,  and  June  11,  1900,  plaintiff  performed 
work  for  defendant  at  his  request  of  the  reasonable  value 
of  $25  per  month,  none  of  which  has  been  paid.  The  an- 
swer denies  all  the  allegations  of  the  complaint  and  sets 
up  as  affirmative  defenses:  (1)  That  the  defendant  paid 
plaintiff  all  the  money  ever  loaned  him  by  her;  (2)  that 
plaintiff  is  a  married  woman,  that  none  of  the  matters  al- 
leged related  to  her  separate  property,  and  that  her  hus- 
band was  a  necessary  party  plaintiff;  (3)  that  an  account- 
ing and  settlement  had  been  had  between  W.  J.  Sherlock, 
husband  of  plaintiff,  and  the  defendant,  of  all  matters  in 
dispute.  A  trial  was  had,  and,  after  the  appellant  rested, 
a  motion  was  made  for  a  nonsuit.     The  court  directed  that 
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a  nonsuit  be  entered,  and  gave  judgment  for  defendant. 
The  granting  of  the  nonsuit  is  the  errbr  complained  of. 

As  to  the  first  cause  of  action,  appellant,  on  her  direct 
examination,  testified  that  in  March,  1900,  she  loaned  re- 
spondent $500 ;  that  the  money  was  her  separate  property ; 
that  the  respondent  had  repaid,  of  this  sum,  $350  cash, 
and  $20  borrowed  by  her  from  him.  On  cross  examina- 
tion she  testified  that  she  was  married  about  eleven  years 
ago;  that  she  and  her  husband  removed  to  this  state  a  year 
later ;  that  she  had  $1,000  of  her  own  when  she  was  mar- 
ried ;  that  she  brought  that  in  her  own  pocket  to  the  state, 
with  $1,000  of  her  husband's  money;  that  her  husband 
took  the  money  on  their  arrival  here,  and  either  deposited 
it  or  used  it ;  that  he  paid  back  $200  of  it  some  three  years 
later,  and  the  remainder,  $800,  about  January,  1899,  when 
he  sold  a  saloon  in  Seattle;  that  shortly  thereafter  re- 
spondent applied  to  her  for  a  loan,  and  she  told  him  "lie 
could  have  that  $500  of  mina"  She  did  not  tell  re- 
spondent that  her  husband  had  given  her  that  money  to 
keep  for  the  husband.  On  redirect  examination  plaintiff 
testified  that  when  her  husband  sold  the  saloon  he  gave 
her  $1,200  of  the  proceeds,  and  told  her  uto  keep  out  of 
that  her  own  money ;"  that  he  owed  her  at  that  time  $800 ; 
that  respondent  came  to  her  and  said,  "Mrs.  Sherlock, 
have  you  got  any  money  ?"  that  she  replied,  "I  will  give 
you  $500 ;"  that  he  said  that  would  be  enough;  that  he 
wanted  the  money  to  put  up  a  bond ;  that  she  afterwards 
asked  respondent  for  the  money;  that  he  said  he  would 
pay  it  back  as  soon  as  he  withdrew  the  bond.  Respondent 
said  at  that  time  that  he  would  give  her  her  money  as  soon 
as  lie  could  withdraw  his  bond,  and  her  husband  then  said 
to  him,  "You  can  give  her  her  money  before  you  give  me 
a  cent"       The  respondent  replied,  "She  is  all  the  time 
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jawing  about  it,"  That  respondent  first  gave  her  husband 
an  order  on  one  Marino. for  $250,  and  that  she  went  and 
stopped  it,  and  defendant  said  he  would  give  it  to  her 
himself,  and  did  then  pay  her  $350  in  cash.  She  further 
testified  that  the  $350  in  cash  was  paid  to  her  husband, 
and  by  her  husband  given  to  her.  She  further  testified 
that  the  husband  took  all  of  the  $2,000  that  they  had 
when  they  came  to  this  state,  deposited  it  in  his  own  name, 
and  used  it  in  buying  and  selling  real  estate  and  buying 
other  property ;  that  the  $200  was  paid  back  to  her  at  Ren- 
ton  about  seven  years  ago;  that  ho  never  paid  her  any  more 
until  January,  1900,  when  he  sold  his  saloon.  The  testi- 
mony also  showed  that  for  several  years  her  husband  and 
respondent  were  partners  in  the  milk  business,  and  that 
her  husband  had  bought  the  interest  in  the  saloon  in  Seat- 
tle and  paid  therefor  $850  by  a  check  which  he  got  from 
the  respondent  on  funds  which  he  and  the  respondent  had 
in  the  milk  business.  She  testified  also  in  her  direct  exam- 
ination that  she  told  the  respondent  to  pay  to  her  husband 
the  $500.  There  is  no  proof  that  this  was  ever  done. 
There  is  testimony  showing  that  $2,350  was  paid  by  the  re- 
spondent to  the  husband  of  the  appellant  for  the  interest 
of  the  husband  in  certain  milk  business,  and  that  a  bill  of 
sale  was  made  by^the  husband  for  that  business;  that  in 
that  bill  of  sale  was  included  a  release  for  work,  wages, 
and  money  loaned;  that  at  the  time  the  bill  of  sale  was 
signed  by  the  husband  $130  was  left  in  the  hands  of  re- 
spondent's attorney,  to  l>e  paid  to  appellant  if  she  would 
sign  the  bill  of  sale.  This  the  appellant  refused  to  do. 
We  do  not  think  that  this  evidence  shows  the  payment  to 
the  husband  of  the  money  borrowed.  At  least,  it  was  for  the 
jury  to  say  whether  any  part  of  the  $2,350  was  a  part  of 
the  balance  due  on  the  $500  loan,  and  whether  it  had  all 
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been  paid  to  the  husband.  We  think  the  evidence  estab- 
lishes prima  facie  that  the  money  loaned  to  the  defendant 
was  her  separate  property,  and  that  only  $370  of  it  has 
been  repaid.  Respondent  contends  that  the  motion  for 
the  nonsuit  was  made  and  sustained  on  the  ground  that 
the  testimony  established  the  fact  that  the  money  loaned 
was  community  property.  In  effect,  he  says  the  $1,000 
which  she  loaned  her  husband  eleven  years  before  the  trial 
was  mingled  with  the  community  funds;  that  the  $2,000 
brought  to  this  state,  $1,000  of  which  she  claimed,  and 
$1,000  of  which  belonged  to  her  husband,  had  become 
community  property,  because  it  was  used  by  the  husband 
in  various  ways  in  carrying  on  the  community.  This  did 
not  do  away  with  the  moral  obligation  the  husband  was 
under  to  repay  the  money  loaned  to  him.  When  he  gave 
to  her  the  $1,200,  and  directed  her  "to  keep  her  own  money 
out  of  it,"  it  amounted  to  a  relinquishment  to  her  of  his 
interest  in  the  $1,200  to  the  extent  of  his  indebtedness  to 
her.  When  she  loaned  $500  of  this  sum  to  the  respondent 
as  her  own  money,  and  the  husband,  with  the  knowledge 
thereof,  acquiesced  in  the  loan  as  made,  it  certainly 
amounted  to  a  segregation  of  the  amount  loaned  from  the 
$1,200.  This  testimony  would  justify  the  court  or  jury 
in  holding,  independent  of  the  debt  due  from  the  husband 
to  the  wife,  that  the  husband,  by  permitting  her  to  loan  it 
in  the  manner  she  did,  intended  to  make  to  her  a  gift  of 
the  $500.  Wo  therefore  think  that  the  court  erred  in  sus- 
taining a  nonsuit  to  the  first  cause  of  action. 

As  to  the  second  cause  of  action,  appellant  testified  that 
she  and  her  husband  had  an  agreement  that  when  she 
worked  whatever  she  earned  was  to  be  her  separate  prop- 
erty, and  that  the  agreement  was  always  observed  between 
them ;  that  this  agreement  was  made  seven  years  ago,  and 
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that  the  defendant  knew  of  it     The  agreement  was  that 
"whatever  I  would  earn  was  my  own  money  and  I  could 
use  it  and  do  whatever  I  pleased  with  it     I  was  working 
by  the  month  then."     This  agreement  was  general  in  its 
terms,  and  had  no  reference  to  the  work  alleged  to  have 
been  done  by  the  appellant  for  the  respondent     In  the 
case  of  Yake  v.  Pugh,  13  Wash.  78  (42  Pac.  528,  52  Am. 
St.  Hep.  17),  it  appeared  that,  before  the  wife  consented 
to  engage  in  the  particular  business  in  which  the  money 
was  earned,  her  husband  agreed,  in  consideration  of  her 
entering    into   the   business,    she    should   have   whatever 
money  she  earned.     We  held  in  that  case  that  the  earn- 
ings were  her  separate  estate.     We  think  that  case  can  be 
distinguished  from  the  present  one.     Here  the  agreement 
was  general  in  its  terms,  and  had  no  reference  to  any 
particular  business  or  employment.     The  statute  as  inter- 
preted by  us  in  Abbott  v.  Wetherby,  6  Wash.  507  (33  Pac. 
1070,  36  Am.  St  Rep.  176),  provides  that  the  earnings 
of  the  wife  when  living  with  her  husband  shall  be  com- 
munity property.     It  is  true  that  the  husband  may  give 
to  the  wife  his  interest  in  any  portion  of  the  community 
property.     Had  the  husband  in  the  present  case  said  that 
whatever  the  wife  earned  in  working  for  the  defendant 
should  be  her  separate  property,  we  have  no  doubt  that, 
under  the  rule  laid  down  by  us  in  Yake  v.  Pugh,  supra, 
she  could  hold  the  same,  whether  earned  at  the  time  or 
not     But  we  do  not  think  the  rule  should  be  extended 
further.     As  the  agreement  in  this  case  was  general,  and 
had  no  reference  to  any  particular  work,  we  hold  that  it 
was  not  sufficient  to  impress  upon  the  earnings  of  the  wife 
sued  for  in  this  action  the  character  of  separate  property. 
An  agreement  contravening  the  general  policy  of  the  state 
should  not  be  vague  and  inferential,   as  is   the  general 


176     WASHINGTON  LIQUOR  CO.  V.  ALLADIO  CAFE  CO. 

SyHabus.  [28  Wash.  ' 

agreement  testified  to  by  the  wife  in  this  case.  The  stat- 
ute provides  that  the  husband  shall  have  the  management 
and  control  of  the  community  personal  property,  and  it 
follows  from  the  construction  put  by  us  on  §§  4493  and 
4494,  Bal.  Code,  in  Abbott  v.  Wetherby,  supra,  that  the 
wife  cannot  maintain  the  second  cause  of  action  in  her  own 
name,  because  her  personal  earnings  no  longer  belong  to 
her  in  her  own  right. 

The  judgment  of  the  court  in  granting  a  nonsuit  to 
the  second  cause  is  sustained.  The  judgment  of  the  court 
is  reversed  as  to  the  first  cause,  with  instructions  to  set 
aside  the  nonsuit  to  the  same,  and  this  case  is  remanded  for 
further  proceedings  in  accord  with  this  opinion ;  the  appel- 
lant to  recover  her  costs  on  this  appeal. 

Re  avis,  C.  J.,  and  Hadley,  Mount,  Fulxerton  and 
Anders,  JJ.,  concur. 
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/*    ^l  Washington   Liquor  Company  et  al.,  Respondents,  v. 

*??/  Aixadio  Cafe  Company  et  al.,  Appellants. 

INSOLVENT  CORPORATIONS  —  ASSETS  AS  TRUST  FUND. 

'  The  assets  of  an  insolvent  corporation  constitute  a  trust  fund 
for  the  benefit  of  all  its  creditors. 

SAME  —  DISSOLUTION   OF  ATTACHMENTS  —  RECORD   ON    APPEAL. 

The  dissolution  of  attachments  against  a  corporation  and  the 
appointment  of  a  receiver  therefor  on  the  ground  of  its  insol- 
vency and  that  its  assets  should  be  treated  as  a  trust  fund  for 
•  all  creditors,  will  not  be  disturbed  on  appeal,  when  the  answer 
denying  the  insolvency  had  not  been  filed  at  the  time  of  hear- 
ing upon  the  motion  for  dissolution  and  the  record  contains  no 
statement  of  facts  or  bill  of  exceptions  showing  what  evidence 
was  before  the  court. 
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APPEAL BEOORD  —  CONTRADICTION  BY  APPELLANT. 

Where  appellants  bring  up  a  record  on  appeal  they  cannot 
contradict  it  in  the  supreme  court  by  affidavits. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.     Affirmed. 

Judson  &  Geraghty  and  Sam%&l  R.  Stern,  for  appel- 
lants. 

Graves  &  Graves  and  T.  D.  Rockwell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — On  July  5,  1901,  appellants  sued  out  and 
levied  writs  of  attachment  upon  the  property  of  the  Alladio 
Cafe  Company,  a  corporation  in  the  city  of  Spokane.  On 
the  next  day  respondents  filed  in  the  superior  court  of  Spo- 
kane county  a  complaint  against  the  defendant,  the  Alladio 
Cafe  Company,  a  corporation,  alleging  the  insolvency  of 
said  corporation,  that  it  had  ceased  to  do  business,  and  that 
they  were  creditors  of  said  corporation,  and  praying  for 
a  receiver  of  the  assets  of  said  corporation.  On  the  same 
day  a  receiver  was  appointed  temporarily.  On  the  9th 
an  amended  complaint  was  filed,  making  the  respondents 
and  R.  C.  Harbord,  the  officer  who  had  levied  the  writs, 
and  who  was  in  charge  of  the  assets  of  the  corporation 
thereunder,  parties  thereto.  On  the  10th,  all  the  parties 
appearing  except  the  defendant  Alladio  Cafe  Company, 
the  court  made  an  order  appointing  a  receiver,  and  direct- 
ing him  to  take  charge  of  all  the  property  of  the  corpora- 
tion; reserving  the  question  of  priority  of  claims  of  at- 
taching creditors.  Subsequently,  on  September  25,  1901, 
the  cause  came  on  for  hearing  on  motion  to  dissolve  the 
attachments;  and  the  court  made  an  order  dissolving  the 
attachment  of  respondents,  and  declaring  their  claims 
general  claims  against  the  assets  of  the  corporation,  and 

12 — 28  wash. 
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adjudging  that  the  same  share  ratably  with  the  other 
creditors  thereof.    From  this  order  an  appeal  is  taken. 

We  are  urged  by  appellants  to  reconsider  the  decisions 
of  this  court  wherein  it  has  been  announced  that  the  assets 
of  an  insolvent  corporation  are  trust  funds  for  all  the 
creditors  thereof.  Without  again  entering  into  a  discus- 
sion of  that  question,  we  desire  to  say,  in  the  language  of 
Compton  v.  Schwabacher  Bros.  &  Co.,  15  Wash.  306  (46 
Pac.  338),  that,  "whatever  rule  may  prevail  elsewhere,  it 
is  now  well  settled  in  this  state  that  the  assets  of  an  insol- 
vent corporation  constitute  a  trust  fund  for  the  benefit 
of  all  of  its  creditors."     We  are  satisfied  with  that  rule. 

It  is  insisted  here  that  the  allegations  of  insolvency  in 
the  complaint  were  denied  by  the  answer,  and  that  when 
the  court  was  considering  the  question  upon  the  motion 
the  answer  denying  insolvency,  though  not  filed,  was  before 
the  court,  and  considered  by  the  court,  and  therefore  upon 
this  appeal  it  must  be  conceded  that  the  corporation  was 
not  insolvent,  because  no  evidence  was  offered  or  received 
at  the  hearing.  It  appears  from  the  record  that  the  motion 
was  heard  and  decided  and  the  order  entered  on  September 
25,  1901.  The  answer  was  not  filed  until'  October  14th, 
thereafter.  It  is  admitted  by  counsel  for  respondents  that 
the  answer  was  served  on  them  prior  to  the  hearing.  No 
statement  of  facts  or  bill  of  exceptions  is  brought  here. 
The  court  bel6w,  when  requested  to  certify  to  this  court 
that  he  had  considered  the  answer  and  the  allegations  there- 
in upon  the  motion,  expressly  refused  to  do  so.  Affidavits 
were  subsequently  filed  in  this  court  contradicting  the 
record  in  this  respect,  and  we  are  asked,  in  case  we  con- 
clude there  is  not  sufficient  in  the  record  to  show  that  the 
court  below  did  consider  the  answer  which  was  not  filed, 
to  grant   a   writ   of  mandamus  compelling  the  judge  to 
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certify  the  facts  as  they  appeared  before  him,  or  to  extend 
time  to  the  appellants  to  get  a  nunc  pro  tunc  order  from 
the  court  below  filing  the  answer  prior  to  the  hearing. 
Such  practice  cannot  be  tolerated.  Appellants  have  made 
their  record.  They  have  brought  it  here,  and  attempted 
to  contradict  it  by  affidavits.  If  the  record  is  not  correct, 
they  had  ample  remedy  and  opportunity  to  make  it  so  be- 
fore the  cause  was  submitted.  They  cannot  be  permitted 
to  try  their  cause  upon  the  record  as  they  bring  it  here, 
and,  if  not  successful,  have  a  re-trial  upon  some  other 
record. 

The  cause  will  be  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Hadley,  White, 
Anders  and  Dunbar,  JJ.,  concur. 


[No.   4180.     Decided   April   1,   1002.] 

R.  W.  Barto,  Appellant,  v.  Seattle  and  International. 
Railway  Company,  Respondent. 

APPEAL AMOUNT     IN     CONTROVERSY  —  ACTION     AT     LAW — ENFORCE- 
MENT Or  PARTIAL  ASSIGNMENT. 

The  assignment  of  part  of  a  claim  for  a  pecuniary  demand 
being  a  legal  assignment,  enforcible  at  law  under  the  provisions 
of  onr  Code,  which  declare  (Bal.  Code,  §  4835)  that  any  assignee 
of  choses  in  action  for  the  payment  of  money  may  maintain  an 
action  in  his  own  name,  notwithstanding  the  assignor  may  have 
an  interest  in  the  things  assigned,  and  which  require  all  parties 
interested  to  be  joined  (Id.  §4833),  and  that  where  a  party 
who  should  be  a  plaintiff  refuses  he  may  be  made  a  defendant, 
no  equitable  feature  is  presented  from  the  mere  fact  that  an 
assignee  attempts  to  enforce  the  assignment  of  a  part  of  a  claim, 
and  hence  the  supreme  court  cannot  take  jurisdiction  of  an  ap- 
peal in  such  a  case,  where  the  amount  in  controversy  is  less 
than  $200. 
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Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moobe,  Judge.     Appeal  dismissed. 

William,  Tucker  and  Ivan  L,  Hyland,  for  appellant. 
James  F.  McElroy,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — In  June,  1900,  the  Seattle  &  International 
Railway  Company  was  indebted  to  n.  L.  Alexander  in 
the  sum  of  $74.50  for  services.  At  the  same  time  Alex- 
ander was  indebted  to  appellant  in  the  sum  of  $33.  On 
June  9th,  Alexander  gave  to  appellant  an  assignment  of  a 
part  of  his  claim  against  the  railway  company  in  the  fol- 
lowing words : 

"Assignment  of  Claim.     ~No 

To  Paymaster  or  Auditor  Seattle  and  International  Ry. 

Co. 

For  value  received  I  hereby  soil  and  assign  my  claim 
against  the  Seattle  and  International  Ry.  for  thirty-three 
dollars  for  services  as  brakesman  furnished  the  S.  &  I.  Ry. 
Co.  during  the  month  of  May,  1900,  to  R,  W.  Barto,  to 
whom  you  will  deliver  the  pay  warrant  or  check  to  he  is- 
sued on  June  14,  1900,  in  payment  of  the  same,  and  I 
hereby  authorize  the  said  Barto  to  receive  and  receipt  for 
my  pay  warrant  or  check  therefor  and  to  endorse  my  name 
on  said  warrant  or  check,  and  upon  payment  of  the  same 
to  receipt  for  full  payment  thereof. 

H.  L.  Alexander,  Claimant 
Brakeman  S.  I.  on  Switch  Engine  in  yards." 

This  assignment  was  presented  to  the  railway  company 
two  days  later.  The  company  refused  to  accept  it  On 
June  22d,  following,  appellant  brought  an  action  in  the 
justice  court  against  the  railway  company  for  the  amount 
of  the  order.  The  company  answered,  setting  up  payment 
to  Alexander,  and  that  there  was  nothing  due  Alexander 
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prior  to  the  assignment  and  notice  thereof.  The  cause 
was  tried  before  the  justice,  both  parties  appeared,  witness- 
es were  examined,  all  the  matters  pleaded  were  gone  into 
by  proof,  and  the  justice  made  the  following  entry  in  his 
docket : 

"Xow  on  July  3,  1900,  1  p.  in.,  after  argument  of  the 
respective  counsel,  the  court  being  fully  advised  in  the 
premises,  renders  its  decision  in  favor  of  the  defendant, 
and  against  the  plaintiff,'  and  it  is  by  the  court  ordered  and 
adjudged  that  said  plaintiff's  action,  be,  and  the  same  is 
hereby,  dismissed,  and  that  defendant  go  hence  without 
day,  and  that  said  defendant  Seattle  &  International 
Railway  Company  do  have  and  recover  of  and  from 
plaintiff  its  costs  and  disbursements  herein." 

Thereafter,  on  September  4,  1901,  appellant  commenced 
this  action  in  the  superior  court  of  King  county.  It  is 
alleged  in  the  complaint,  substantially,  that  the  defendant 
Seattle  &  International  Railway  Company,  on  June  9, 
1900,  was  indebted  to  defendant  H.  L.  Alexander  in  the 
sum  of  $74.50 ;  that  on  said  date,  for  a  valuable  consider- 
ation, the  said  Alexander,  in  writing,  assigned,  transfer- 
red, and  set  over  to  plaintiff  $33  of  the  amount  due  from 
the  said  railway  company ;  that  on  the  10th  day  of  June, 
and  at  divers  other  times  thereafter,  while  defendant  com- 
pany had  funds  in  its  possession  belonging  to  the  defend- 
ant Alexander  in  the  sum  of  $74.50,  the  said  plaintiff 
demanded  the  sum  of  $33,  which  demand  was  refused ;  that 
the  said  Alexander  claims  to  have  an  interest  in  the  said 
sum  of  $33,  but  that  he  has  no  interest  therein.  Plaintiff 
then  prays  for  a  decree  of  the  court  against  defendant  rail- 
way company  in  the  sum  of  $33.  Defendant  Alexander 
not  having  been  served  with  summons,  and  not  having  ap- 
peared, the  defendant  railway  company  appeared  separate- 
ly, and  admitted  an  indebtedness  of  $74.50  to  Alexander 
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on  June  12th ;  denied  all  the  other  allegations,  and  plead- 
ed affirmatively  a  former  adjudication.  Trial  was  had,  and 
judgment  rendered  for  the  defendant  Plaintiff  appeals. 
Respondent  moves  to  dismiss  the  appeal,  for  the  reason 
that  this  court  has  no  jurisdiction,  because  the  amount  in- 
volved is  less  than  $200,  and  that  the  action  is  a  civil 
action  at  law  for  the  recovery  of  money.  The  case  was 
brought  in  the  lower  court,  and  also  to  this  court  on  appeal, 
upon  the  theory  that  it  is  a  proceeding  in  equity  to  estab- 
lish an  equitable  interest  in  a  particular  fund.  Originally, 
at  the  common  law,  choses  in  action  were  not  assignable, 
but  courts  of  law  now  take  notice  of  assignments  of  choses 
in  action  generally,  and  recognize  and  protect  the  rights 
of  an  assignee  wherever  there  is  a  valid  assignment  It  was 
formerly  held  that  an  assignment  of  a  part  only  of  a  chose 
in  action  was  void  unless  made  with  the  ratification  or  con- 
sent of  the  debtor,  and  the  reason  given  therefor  was  that 
a  creditor  will  not  be  permitted  to  split  up  a  single  cause 
of  action  into  many  without  the  assent  of  his  debtor.  But 
it  is  a  well  recognized  rule  in  equity  that,  where  one  for 
a  valuable  consideration  assigns  a  definite  portion  of  a 
debt  or  a  chose  in  action  to  another,  it  is  a  valid  equitable 
assignment,  and  will  be  enforced  where  all  the  parties  in- 
terested are  before  the  court.  This  latter  rule  in  equity 
prevails,  because  at  common  law  there  is  no  way  by  which 
all  parties  interested  may  be  brought  before  the  court  in 
an  action  at  law.  Equity  overcomes  this  objection,  and 
brings  all  interested  parties  before  the  court,  and  metes 
out  justice  to  all.  While  these  rules  prevail  in  states  under 
the  common  law,  they  have  largely  ceased  in  code  states 
because  the  Code  has  avoided  the  reason  for  their  exist- 
ence. In  tli is  state  the  distinction  between  equity  and 
law  is  still  recognized,  but  the  statute  has  modified  the 
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equity  rules  and  practice  in  manv  particulars ;  so  that  now 
many  actions  which  were  formerly  cognizable  only  in 
courts  of  equity  are  under  the  Code  purely  legal.  It  is 
provided,  at  §4793,  Bal.  Code,  as  follows: 

"There  shall  be  in  this  state  hereafter  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which  shall  be  called  a 
civil  action." 

And  at  §4824: 

"Every  action  shall  be  prosecuted  in  the  name  of  the 
real  partv  in  interest,  except  as  is  otherwise  provided  by 
law." 

And  in  §4833: 

"All  persons  interested  in  the  cause  of  action,  or  neces- 
sary to  the  complete  determination  of  the  question  in- 
volved, shall,  unless  otherwise  provided  by  law,  be  joined 
as  plaintiffs  where  their  interest  is  in  common  with  the 
party  making  the  complaint,  and  as  defendants  when  their 
interest  is  adverse  to  the  plaintiff:  Provided,  That  where 
good  cause  exists,  which  shall  be  made  to  appear  in  the  com- 
plaint why  a  party  who  should  be  a  plaintiff  cannot,  from 
a  want  of  consent  on*  his  part  or  otherwise,  be  made  such 
plaintiff,  he  shall  be  made  a  defendant." 

And  at  §  4835 : 

"Any  assignee  or  assignees  of  any  judgment  bond, 
specialty,  book  account,  or  other  chose  in  action,  for  the 
payment  of  money,  by  assignment  in  writing,  signed  by 
the  person  authorized  to  make  the  same,  may,  by  virtue  of 
such  assignment,  sue  and  maintain  an  action  or  actions 
in  his  or  her  name,  against  the  obligor  or  obligors,  debtor 
or  debtors,  therein  named,  notwithstanding  the  assignor 
may  have  an  interest  in  the  thing  assigned:  Provided, 
That  any  debtor  may  plead  in  defense  a  counterclaim  or 
an  offset,  if  held  by  him  against  the  original  owner,"  etc. 

It  is  apparent,  upon  a  reading  of  these  provisions  of 
the  Code,  that  the  rules  existing  at  common  law  against 
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assignments  of  choses  in  action  are  abolished,  both  as  to 
the  assignment  of  the  whole  as  well  as  of  a  part,  because 
assignees  may  sue  in  their  own  names  and  because  all 
parties  necessary  to  a  complete  determination  of  the  ques- 
tion must  be  joined,  eiblier  as  plaintiffs  or  defenda?hts. 
It  is  said  at  §  65  of  Bliss  on  Code  Pleading  (3d  ed.)  : 

"The  owner  of  a  single  demand  may  assign  but  part 
of  his  claim,  and  the  debtor,  unless  he  has  consented  to 
the  assignment,  will  not  be  liable  in  two  actions,  as  one 
may  not  split  his  cause  of  action.  In  whose  name,  then, 
shall  the  demand  be  prosecuted?  By  the  common  law, 
such  partial  assignment  passes  no  legal  interest,  and  the 
action  is  necessarily  in  the  name  of  the  original  holder. 
This  idea  seems  to  have  been  adhered  to  in  several  decis- 
ions under  the  Code.  It  is  plain  that  the  partial  assignee 
has  an  interest,  which  should  not  be  subject  to  the  caprice 
of  the  assignor;  it  is  therefore  said  that  he  has  an  equit- 
able interest,  and  must  file  a  petition  in  equity  making 
the  assignor  and  debtor  parties.  This  is  very  well  where 
the  distinction  between  common  law  and  equity  practice 
prevails,  but  the  Code  abolishes  all  distinctions  between 
legal  and  equitable  forms  af  action.  The  debtor  should 
not  be  subject  to  two  actions  upon  one  demand,  and  that 
reason  is  given  for  not  allowing  causes  of  action  to  be 
divided ;  by  an  action  analogous  to  this  petition  in  equity, 
the  whole  demand  can  be  adjusted  at  once.  A  later  case 
in  California  sustains  the  right  of  the  assignee  to  bring 
his  action  by  making  the  assignee  a  party  as  was  required 
in  the  suit  in  equity  [Grain  v.  Aldrich,  13  Cal.  514],  and 
in  Indiana  the  general  doctrine  is  sustained  that  the  as- 
signee of  part  of  a  joint  demand  may  join  with  the  as- 
signor in  a  joint  action  [Lapping  v.  Duffy,  47  Ind.  51]. 
The  logic  of  the  requirement  that  actions  must  be  brought 
in  the  name  of  the  real  party  in  interest,  and  that  all  who 
are  united  in  interest  must  unite  as  plaintiffs,  demands  the 
union  of  the  assignor  with  the  assignee  of  a  part.  Unless 
the  obligation  is  severed  by  consent  of  the  debtor,  it  is  still 
but  one  demand,  in  which  both  have  an  interest,  and  the 
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permission  to  join  is  express.  They  are  also  united  in  in- 
terest, and  cannot  bring  separate  actions,  although  their 
interest  may  not  be  technically  joint  The  only  founda- 
tion for  the  opposite  view  is  the  obsolete  rule  that  the  de- 
mand is  not  assignable  at  law,  or,  in  case  of  negotiable 
paper,  that  an  indorsement  as  to  part  does  not  pass  the 
legal  title.  The  fact  that,  so  far  as  concerns  the  proper 
parties,  there  is  no  distinction  under  the  Code  between 
choscs  in  action  assignable  at  law  or  in  equity,  also,  the  fact 
that  whatever  is  assignable  either  at  law  or  in  equity  is 
so  assignable  as  to  give  the  assignee  a  right  of  action  in 
his  own  name,  seem  to  have  escaped  the  attention  of  some 
courts.  If,  in  a  partial  assignment,  either  the  assignor 
or  the  assignee  desires  to  bring  an  action,  in  which  the  other 
refu&cs  to  join,  the  Code  furnishes  the  familiar  rule  in 
equity  pleadings  that  such  unwilling  party  may  be  made 
defendant." 

It  is  also  said,  at  §  127  of  Pomeroy's  Code  Remedies 
\3d  ed.): 

"Not  only  does  the  rule  prevail  when  the  assignment  is 
absolute  and  complete,  and  the  assignee  is  the  legal  owner 
of  the  demand ;  it  prevails  with  equal  force  in  cases  where 
rhe  assignment  is  simply  equitable  in  its  character,  and  the 
assignee's  title  would  not  have  been  recognized  in  any  form 
by  a  court  of  law  under  the  old  system,  but  would  have 
been  purely  equitable.  Such  assignee,  being  the  real 
party  in  interest,  must  bring  an  action  in  his  own  name; 
for,  in  respect  to  this  provision  of  the  statute,  the  equity 
doctrine  which  it  embodies  is,  beyond  a  question,  to  lie  ap- 
plied to  all  actions.  As  illustrations :  The  person  to  whom 
an  order  is  given  by  a  creditor  upon  his  debtor  for  the 
whole  amount  of  the  demand,  although  the  debtor  has  not 
accepted  nor  promised  to  pay,  as  an  equitable  assignee,  and 
must  sue  in  his  own  name;  also,  where  a  creditor  assigns 
part  of  his  claim  to  plaintiff,  of  which  the  debtor  has 
notice;  and  when  a  bond  was  verbally  assigned,  and  was  de- 
livered by  the  obligee  to  the  plaintiff ;  and  when  the  assign- 
ment, though  absolute  on  the  face,  was,  in  fact,  partial,  the 
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assignee  agreeing  to  account  for  the  remaining  portion  to 
the  assignor.  In  this  case  the  assignor  might  be  brought 
in  to  protect  his  own  interests,  and,  in  some  states,  would 
be  an  indispensable  party.  The  rule  deduced  from  these 
authorities  is  plain  and  imperative:  The  assignee  need 
not  be  the  legal  owner  of  the  thing  in  action ;  if  the  legal 
owner,  he  must  of  course  bring  the  action ;  but,  if  the  as- 
signee's right  or  ownership  is  for  any  reason  or  in  any 
manner  equitable,  he  is  still  the.  proper  plaintiff,  in  most 
of  the  states  the  only  plaintiff,  although,  in  a  few,  the  as- 
signor should  be  joined  as  a  plaintiff  or  as  a  defendant. 
The  plain  intent  of  the  statute  is  to  extend  the  equity  doc- 
trine and  rule  to  all  cases." 

And  in  3  Pomeroy's  Equity  Jurisprudence  (2d  ed.)7 
at  §1277: 

"The  following  conclusions  as  to  the  equitable  juris- 
diction may  be  drawn  from  the  foregoing  analysis.  In 
England,  and  in  all  of  the  American  states  which  have 
adopted  the  reformed  procedure,  the  direct,  absolute,  or 
what  may  be  called  legal,  assignment  of  legal  things 
in  action  which  are  assignable  confers  on  the  assignee  a 
purely  legal  interest,  and  he  can  only  sue  in  his  own  name 
by  a  civil  action  which  is  to  all  intents  legal  in  its  charac- 
ter ;  so  that  under  these  circumstances  there  is  no  occasion 
for  the  equitable  jurisdiction.  Where  the  thing  in  action 
assigned  is  an  equitable  demand,  and  where  the  assignment 
.  of  even  a  legal  demand  is  equitable,  or  such  as  the  courts 
of  law  under  the  former  system  did  not  recognize,  it  might 
l>e  supposed  that  the  interest  of  the  assignee  would  be 
equitable,  and  that  the  suit  upon  it  would  be  within  tlie 
equitable  jurisdiction.  But  even  in  these  cases  the  as- 
signee must  sue  in  his  own  name;  and  if  the  remedy  is 
merely  a  pecuniary  judgment,  and  no  accounting  is  neces- 
sary, the  action  would,  in  all  its  elements  and  features,  be 
legal  rather  than  equitable.  If,  however,  an  accounting 
were  necessary,  or  if  the  demand  were  of  such  a  nature 
that  the  recovery  would  depend  upon  the  application  of 
equitable  doctrines,  the  civil  action  of  the  assignee  would 
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undoubtedly  be  equitable,  and  the  equitable  jurisdiction 
of  the  court  would  be  invoked." 

In  this  case  the  remedy  sought  is  merely  a  pecuniary 
judgment  Xo  accounting  is  necessary,  and  none  is  asked 
for.  Xo  lien  is  being  foreclosed  upon  any  particular 
fund  or  piece  of  property.  In  short,  there  is  no  equitable 
feature  in  the  complaint  outside  of  the  mere  assignment  of 
a  part  of  the  claim,  and  this  assignment  under  the  statute 
is  a  legal  assignment,  and  may  be  enforced  at  law.  The 
law  offers  a  plain,  speedy,  and  complete  remedy,  and  the 
defendant  is  entitled  to  a  jury  trial. 

We  conclude,  therefore,  that  the  action  is  a  civil  action 
at  law,  and,  since  the  amount  involved  is  less  than  $200, 
this  court  has  no  jurisdiction  on  appeal.  The  cause  is  dis- 
missed. 

Reavis,  C.  J.,  and  Fullerton,  IIauley,  White, 
Anders  and  Dunbar,  JJ.,  concur. 


[No.    3848.      Decided   April    2,    1902.] 

A.  J.  Woi-f  et  al.,  Respondents;  v.  Hemrich  Bros.  Brew- 
ing Company,  Appellant. 

PLEADING AMENDMENT  ON   TRIAL  —  IMMATERIAL  VARIANCE. 

Where  a  complaint  alleged  that  defendants'  negligence  con- 
sisted in  driving  a  wagon  ahead  of  a  street  car  and,  instead  of 
stopping,  to  allow  the  car  to  pass,  attempt  was  made  to  drive  the 
team  between  the  car  tracks  and  plaintiff's  horse  and  wagon 
standing  at  the  curb,  where  the  space  was  too  narrow  and  a  col- 
lision resulted  to  the  injury  of  plaintiffs,  evidence  that  the  car  had 
passed  defendants'  wagon  some  distance  down  the  street,  occas- 
ionally stopping  to  let  passengers  off,  and  that  when  the  car 
was  opposite  plaintiffs'  horse  defendant  attempted  to.  pass  the 
car  by  driving  between  it  and  the  horse  and  wagon  of  plaintiffs, 
constitutes  merely  an  immaterial  variance,  warranting  amend- 
ment of  the  complaint  on  the  trial  to  correspond  with  the  proofs. 
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NEGLIGENCE  —  BE0KLE8S  DRIVING  —  NON-SUIT. 

The  question  of  the  negligence  of  defendant's  driver  was 
properly  submitted  to  the  jury,  where  there  was  evidence  that 
he  attempted  to  drive  his  team  between  a  street  car  and  plain* 
tiffs'  horse  and  wagon,  in  a  space  which  was  too  narrow,  for  the 
purpose  of  passing,  and  that  just  before  attempting .  to  drive 
through  such  narrow  place  he  whipped  up  his  horses  and  was 
going  at  a  lively  rate. 

SAME  —  EXAMINATION  OF  WITNESS  —  QUESTION  CALLING  FOB  OPINION 
— HARMLESS  EBBOB. 

In  an  action  to  recover  damages  occasioned  by  so  driving  a 
wagon  as  to  cause  a  collision  with  another,  it  was  not  prejudicial 
error  for  the  court  to  permit  a  witness  to  be  asked  "if  the 
driver  seemed  to  have  the  team  under  control,  or  whether  the 
team  was  acting  in  a  fractious  or  excited  manner  prior  to  the 
collision,"  since  the  witness  could  have  given  no  different  answer 
to  the  question  had  the  word  "had"  been  used  in  place  of  the 
words  "seemed  to  have." 

SAME  —  INSTBUCTIONS. 

In  an  action  to  recover  damages  by  reason  of  the  negligence 
of  defendant's  driver  in  attempting  to  drive  his  team  in  a  space 
between  a  street  car  and  plaintiffs'  wagon,  an  instruction  that 
the  street  car  company's  negligence  was  no  defense  and  should 
not  be  considered  by  the  jury  was  not  error,  when  the  jury  were 
told  in  the  same  connection  that  they  must  consider  all  of  the 
facts  attending  the  collision  in  determining  the  question  of  de- 
fendant's negligence,  since  such  instruction  means  that  the  car 
company's  negligence,  as  well  as  all  the  other  facts  and  circum- 
stances surrounding  the  transaction  should  be  considered  in  de- 
termining defendant's  negligence. 

INSTRUCTIONS  —  CONSTRUCTION    AS    A    WHOLE. 

Although  a  particular  part  of  an  instruction,  standing  alone, 
may  be  of  doubtful  meaning,  yet  where,  in  the  light  of  the  whole 
charge,  its  meaning  is  apparent,  it  does  not  constitute  prejudicial 
error. 

SAME REFUSAL  OF  REQUESTS. 

The  refusal  of  the  court  to  give  requested  instructions  in  the 
language  of  the  party  asking  them  is  not  error,  where  the  matter 
has  been  fully  covered  by  the  general  instructions  given. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.     Affirmed. 
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Preston  &  Embree,  for  appellant. 

E.  D.  McLaughlin  and  Morris  &  Southard,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — This  is  an  action  for  damages.  In 
their  complaint  the  respondents,  who  were  plaintiffs  be- 
low, alleged,  in  substance,  that  they  were  engaged  in  busi- 
ness in  the  city  of  Seattle,  and  were  owners  of  a  horse, 
wagon,  and  harness,  which  they  used  in  connection  there- 
with; that  on  the  morning  of  the  15th  of  February,  1900, 
the  horse  was  hitched  to  the  wagon  and  left  standing  in 
front  of  their  place  of  business  tied  to  a  strap  fastened  to 
a  heavy  weight;  that  while  the  horse  was  so  standing  a 
heavy  brewery  team  and  wagon,  owned  and  used  by  the 
appellant,  was  driven  along  the  street  by  one  of  its  ser- 
vants, along  the  side  of  a  street  car  track,  and  ahead  of  a 
street  car  going  in  the  same  direction ;  that  the  appellant's 
servant,  instead  of  stopping  the  team  before  reaching  the 
respondents'  horse  and  wagon,  and  allowing  the  street  car 
to  pass,  carelessly,  negligently,  and  recklessly  attempted 
to  drive  between  the  car  and  respondents'  horse  and  wagon, 
colliding  with  the  latter,  and  thereby  damaging  the  har- 
ness and  wagon,  and  so  injuring  the  horse  that  its  future 
usefulness  was  destroyed.  For  answer,  the  appellant  de- 
nied the  material  allegations  of  the  complaint,  and  pleaded 
affirmatively  contributory  negligence  on  the  part  of  the 
respondents.  A  trial  by  jury  was  had,  resulting  in  a  ver- 
dict and  judgment  for  the  respondents. 

On  the  trial  of  the  cause  the  respondents'  evidence  tend- 
ed to  show  that  the  street  car  had  pasvsed  the  brewery  wagon 
some  distance  down  the  street  from  the  place  where  their 
horse  was  standing,  and  proceeded  ahead  of  it,  stopping 
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occasionally  to  permit  passengers  to  get  on  and  off,  until 
opposite  the  respondents'  horse,  when  the  driver  of  the 
brewery  wagon  attempted  to  get  ahead  of  the  car  by  driv- 
ing between  it  and  the  horse  and  wagon  of  respondents, 
and  that  the  accident  was  caused  by  the  driver's  inability 
to  pass  between  the  car  and  the  horse  and  wagon.  The  rer 
spondents,  at  the  conclusion  of  their  case  in  chief,  moved 
the  court  for  leave  to  amend  their  complaint,  so  as  to  make 
it  allege  that  the  brewery  wagon  came  up  the  street  behind, 
instead  of  in  front  of,  the  car,  and  to  further  allege  that 
the  cause  of  the  injury  was  the  careless,  negligent,  and 
reckless  attempt  of  the  driver  to  pass  the  street  car  at  that 
point.  This  amendment  was  permitted,  over  the  ob- 
jection of  the  appellant,  and  constitutes  the  first  error  as- 
signed. It  is  argued  that  the  effect  of  the  amendment 
was  to  change  the  cause  of  action;  that  the  negligence 
originally  alleged  was  the  failure  on  the  part  of  the  driver 
of  the  brewery  wagon  to  stop  his  team  and  permit  the  car 
to  pass,  while  the  complaint  as  amended  alleged  that  the 
negligence  consisted  in  the  attempt  on  the  part  of  the  driver 
to  pass  the  car  between  the  car  and  the  respondents'  horse 
and  wagon,  and  that  the  proofs,  so  far  from  being  an  im- 
material variance  from  the  cause  of  action  originally  al- 
leged, failed  to  prove  it  in  any  particular,  and  to  permit 
a  change  in  the  allegations  of  the  complaint  so  as  to  make 
it  correspond  therewith  effected  a  complete  change  in  the 
issues  made.  Before  a  variance  between  the  allegations 
and  proof  shall  be  held  fatal  to  the  plaintiffs'  case,  it  must 
appear,  to  use  the  language  of  the  Code  (§  4951,  Ballin- 
ger),  that  "the  cause  of  action  ...  to  which 
the  proof  is  directed  is  not  proved,  not  in  some  particular 
or  particulars  only,  but  in  its  entire  scope  and  meaning." 
Here  the  gist  of  the  action  was  the  negligence  of  the  driver 
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of  the  brewery  wagon.  The  variance  consisted  in  the  par- 
ticular manner  he  was  acting  just  before  and  at  the  time 
of  the  collision.  The  proofs  did  not  therefore  fail  to 
prove  the  cause  of  action  in  its  entire  scope  and  meaning, 
but  failed  only  in  certain  particulars,  which  the  Code, 
in  two  preceding  sections,  expressly  provides  may  be  cured 
by  amendment  It  was  not  error,  therefore,  for  the  court 
to  allow  the  amendment  to  be  made. 

It  is  next  urged  that  the  court  erred  in  denying  a  motion 
for  nonsuit  made  at  the  close  of  the  respondents'  case. 
This  contention  is  based  upon  the  claim  that  no  negligence 
on  the  part  of  the  driver  of  the  brewery  wagon  was  shown. 
But,  we  think,  counsel  have  mistaken  the  effect  of  the 
evidenca  A  witness  who  was  riding  on  the  car,  describ- 
ing the  collision,  said  that  the  brewery  wagoji  approached 
the  car  from  the  rear;  that  just  before  reaching  the  re- 
pondente'  horse  and  wagon  the  driver  of  the  brewery 
wagon  increased  his  speed,  and  attempted  to  pass  the  car 
by  going  between  the  car  and  the  respondents'  horse  and 
wagon,  and  that  the  space  was  not  wide  enough  to  enable 
him  to  do  so.  Still  another  witness  testifies  that  the  brew- 
ery team  was  trotting,  "going  pretty  lively,"  when  it  col- 
lided with  the  respondents'  horse  and  wagon.  Clearly, 
this  is  evidence  tending  to  show  negligence  on  the  part  of 
driver  of  the  brewery  wagon,  which,  if  believed  by  the  jury, 
would  support  a  finding  by  them  that  the  driver  was  negli- 
gent. This  being  true,  so  far  from  being  error  to  refuse 
so  to  do,  it  was  the  court's  duty  to  submit  the  question  of 
negligence  to  the  jury. 

The  court  refused  to  sustain  an  objection  to  the  follow- 
ing questioh : 

"I  will  ask  the  witness  if  the  driver  seemed  to  have  the 
team  under  control,  or  whether  the  team  was  acting  in  a 
fractious  or  excited  manner  prior  to  the  collision  ?" 
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The  objection  is  to  the  words  "seemed  to  have."  It  is 
said  that  the  question  called  for  a  mere  opinion,  and  not  a 
fact,  and  it  was  for  that  reason  error  to  permit  it  to  be  an- 
swered. Whether  this  question  was  technically  erroneous 
or  not?  we  shall  not  discuss,  for  certainly  there  was  here 
no  prejudicial  error.  The  witness  could  not  have  under- 
stood or  answered  the  question  differently  had  counsel 
used  the  word  "had,"  instead  of  the  objectionable  words. 
He  could  answer  the  question,  if  put  in  either  form,  only 
by  stating  how  the  matter  appeared  to  him,  and  he  did  in 
fact  so  answer  it 

In  the  course  of  his  instructions  to  the  jury,  the  court 
used  this  language: 

"If  the  harness  was  injured  to  an  extent,  if  at  all,  so  as 
to  be  perfectly  worthless,  and  the  preponderance  of  the  tes- 
timony shows  that,  then  you  will  give  the  value  of  that 
harness." 

This  is  said  to  be  a  comment  on  the  facts,  as  it  in  effect 
tells  the  jury  that  a  preponderance  of  the  evidence  shows 
that  the  harness  was  injured  to  an  extent  so  as  to  be  per- 
fectly worthless.  Heading  this  part  of  the  charge  out  of 
its  connection  with  what  was  said  by  the  court  before  and 
afterwards,  it  can  be  given  the  meaning  the  appellant  seeks 
to  attach  to  it.  It  seems  to  us,  however,  that  its  natural 
meaning  is  directly  the  opposite.  But,  be  this  as  it  may, 
the  charge  as  a  whole  does  not  leave  its  meaning  in  doubt. 
Prior  to  using  this  language  the  court  distinctly  and  clearly 
defined  to  the  jury  the  issues  involved,  and  further  on  in- 
structed them,  not  only  that  the  resjKmdents  must  sustain 
their  case  by  a  fair  preponderance  of  the  evidence,  but 
that  the  jury  were  the  sole  and  exclusive  judges  of  the 
facts.  Conceding,  therefore,  this  particular  part  of  the 
instruction,  standing  alone,  to  be  of  doubtful  meaning, 
which  is  certainly  all  that  can  be  successfully  claimed,  the 
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jury  could  not,  in  the  light  of  the  whole  instruction,  have 
understood  that  the  court  meant  thereby  to  tell  them  that 
it  wa3  established  by  a  preponderance  of  the  evidence  that 
the  harness  was  totally  destroyed. 

The  court  in  his  instructions  also  used  this  language: 
"Here  let  me  remark  that  it  is  no  defense  to  this  action  at 
all  that  this  car  company  was  guilty  of  neglect;  none  at 
all.  It  should  not  be  considered  by  you/* — saying,  in  the 
same  connection,  that  the  jury,  before  they  could  find  a 
verdict  for  the  respondents,  must  find  that  the  appellant's 
servant  was  negligent,  and  that  the  collision  was  caused  by 
reason  of  his  negligence,  and  that  the  jury  must  consider 
all  of  the  facts  attending  the  collision  in  determining  the 
question  of  the  appellant's  servant's  negligence.  It  is  ar- 
gued that  this  instruction  was  error,  for  the  reason  that  it 
tells  the  jury  that  the  neglect  of  the  street  car  company  was 
not  to  be  considered  in  determining  the  question  of  the 
appellant's  servant's  negligence.  But  we  think  the  appel- 
lant again  misconstrues  the  meaning  of  the  instruction. 
We  cannot  read  this  as  a  charge  that  all  of  the  circum- 
stances surrounding  the  transaction,  including  negligence 
of  the  servants  of  the  car  company,  were  not  to  be  con- 
sidered by  the  jury  in  determining  whether  the  servant  of 
the  appellant  was  negligent,  for  this  is  not  its  natural 
meaning  and  is  plainly  contradictory  of  what  is  said  in  the 
same  connection.  As  we  read  the  instruction,  the  court 
said  to  the  jury  that  negligence  on  the  part  of  the  car 
company  was  no  defense  to  the  action,  and  should  not  be 
considered  by  the  jury  as  a  defense  thereto,  but  that  the 
car  company's  negligence,  as  well  as  all  of  the  facts  and 
circumstances  surrounding  the  transaction,  should  be  con- 
sidered in  determining  whether  or  not  the  appellant's 
servant  was  negligent. 

13— 28    WASH. 


(has 
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The  appellant  submitted  certain  requests  for  instruc- 
tions, some  of  which  the  court  gave,  while  others  were  re- 
.  fused  on  the  ground  that  they  were  already  covered  by  the 
instructions  the  court  had  given  on  his  own  motion.  In 
these  rulings  wo  find  no  error.  Such  of  them  as  were 
pertinent  were  all  fully  covered  by  the  general  instructions, 
and,  as  we  have  often  said,  when  this  is  the  case,  it  is  not 
error  to  refuse  to  repeat  them  in  the  language  of  a  party, 
however  pertinent  they  may  be. 

The  judgment  is  affirmed. 

Reavjs,  C.  J.,  and  IIadley,  White,  Mount,  Anders 
and  Dunbar,  JJ.,  concur. 


[No.    3906.      Decided   April    2,    1902.] 

-■        Anna  Sears,  Appellant,  v.  E.  C.  Kilbourne  et  al.,  lie- 
S-JSI  spondents. 

_31    401 
I  28    m\  JUDGMENT  LIEN  —  PROCEEDINGS    TO   REVIVE  —  LIMITATIONS  —  DATE   OF 


RENDITION. 

Where  a  nunc  pro  tunc  order  modifying  a  judgment  in  the 
supreme  court  against  sureties  upon  an  appeal  bond  was  made 
as  of  the  date  of  the  judgment  on  the  bond  originally  rendered, 
the  period  of  limitation  for  purposes  of  revival  of  such  judgment, 
as  permitted  by  Code  Proc,  §  463,  which  provides  that  "no 
judgment  shall  be  revived  or  continued  unless  proceedings  for 
such  revival  or  continuance  shall  be  commenced  within  six  years 
from  the  date  of  its  rendition/'  begins  to  run  from  the  date  of 
rendition  of  the  judgment  and  not  from  the  date  of  its  modifica- 
tion. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.     Affirmed. 

John  E.  Humphries  and  Harrison,  Bostwick,  for  appel- 
lant. 
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James  Leddy  and  George  A.  Hawley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fuixeetojt,  J. — The  appellant,  in   1892,  obtained  a 
judgment  against  the  Seattle  Consolidated  Street  Railway 
Company,  which  judgment  was  affirmed  by  this  court  on 
the  16th  day  of  June,  1893,  and  judgment  entered  on  the 
appeal  bond  against  the  respondents,  who  were  sureties 
thereon.    Sears  v.  Seattle,  etc.,  Street  By.  Co.,  6  Wash.  227 
(33  Pac.  389,  1081).    Afterwards,  and  before  the  remit- 
titur went  down,  the  sureties  moved  in  this  court  for  a 
modification  of  the  judgment  entered  against  them,  show- 
ing that  the  entry  was  for  a  greater  amount  than  they  had 
obligated  themselves  to  pay  by  the  appeal  bond.     This  mo- 
tion was  granted  by  the  court ;  the  order  being  to  set  aside 
the  former  judgment  and  enter  a  new  one,  "as  of  the  same 
date"  for  the  amount  of  the  obligation  named  in  the  bond. 
This  order  was  made  on  November  18,  1893,  and  entered 
in  this  court  on  the  same  day.  7  Wash.  286  (34  Pac.  918). 
The  remittitur  thereon  was  sent  down  and  filed  for  record 
in  the  superior  court  on  November  21,  1893.     On  July 
3,  1899,  the  judgment  creditor  (appellant  here)   filed  a 
motion  in  the  superior  court  to  revive  the  judgment^  aver- 
ring therein  that  more  than  five  but  less  than  six  years  had 
elapsed  since  its  entry,  and  that  the  same  had  not  been 
fully  paid.     A  demurrer  interposed  to  the  motion  having 
been  overruled,  the  respondents  answered,  denying  certain 
averments  contained  in  the  motion,  and  pleading  affirma- 
tively that  the  proceedings  had  not  been  begun  within  six 
years  after  the  date  of  the  rendition  of  the  judgment,  and 
certain  facts  tending  to  show  an  accord  and  satisfaction. 
Xo  reply  was  filed  to  the  answer  within  the  statutory  time, 
and  judgment  was  afterwards  entered  denying  the  motion 
to  revive     The  appellant  moved  to  vacate  this  last  men- 
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tioned  judgment,  basing  her  motion  upon  affidavits  tending 
to  show  mistake,  inadvertence,  and  excusable  neglect  This 
appeal  is  from  the  order  refusing  to  grant  the  motion  to 
vacate. 

The  statutes  of  this  state  limit  the  lien  of  a  judgment  to 
five  years  from  the  date  of  its  rendition,  whether  the  same 
be  a  judgment  of  this  court,  the  superior  court,  or  that  of 
a  justice  of  the  p<eace;  providing,  however,  that,  where  an 
appeal  is  taken  to  the  supreme  court  on  any  judgment  "the 
date  of  final  judgment  in  the  supreme  court  shall  be  the 
time  from  which  said  five  years  shall  commence  to  run." 
Bal.  Code,  §  5132,  5143.  The  statute  further  provides 
that  upon  the  affirmance  of  a  judgment  on  appeal  for  the 
payment  of  money,  and  in  certain  other  cases,  the  su- 
preme court  shall  render  judgment  against  both  the  appel- 
lant and  the  sureties  on  the  appeal  bond  for  the  amount 
of  the  judgment  aj>pealed  from  in  all  cases  where  the  bond 
is  "conditioned  so  as  to  support  such  judgment" ;  that  is 
to  say,  is  conditioned  according  to  the  requirements  of  the 
statute  for  a  stay  of  execution.  Bal.  Code,  §  6523.  It  is 
also  provided  that  the  supreme  court  may,  when  it  affirms 
a  judgment  appealed  from  and  enters  judgment  upon  the 
appeal  bond,  cause  execution  to  issue  on  the  judgment 
direct,  or  it  may  remand  it  to  the  superior  court  to  have  it 
carried  into  effect;  and  when  the  court  makes  the  latter 
order  such  judgment,  when  certified  and  entered  on  the 
records  of  the  court  below,  has  the  same  force  and  effect 
as  if  rendered  by  that  court  Id.  §  6525.  It  is  clear  from 
these  provisions  of  the  statute  that  a  judgment  creditor,  in 
a  case  where  the  judgment  appealed  from  is  accompanied 
by  a  bond  conditioned  to  perform  the  judgment,  and  is 
affirmed  by  this  court,  has  two  judgments  for  the  same 
cause  of  action, — the  one  which  this  court  affirms,  and 
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another  which  it  enters  on  the  appeal  bond.  These  judg- 
ments are,  of  course^  mutual  and  interdependent,  in  so 
far,  at  least,  as  the  satisfaction  of  one  will  operate  as  the 
satisfaction  of  the  other;  and  it  is  doubtless  for  this  reason 
that  §  5143  of  the  statute  fixes  the  time  for  the  commence- 
ment of  the  running  of  the  five  year  limitation  on  the  lien 
of  judgments  appealed  from  at  the  date  of  final  judgment 
thereon  in  this  court ;  the  intention  being  to  make  the  lien 
expire  upon  both  judgments  at  the  same  time.  The  statute 
further  provides  that  the  lien  of  a  judgment  may  be  re- 
vived and  continued  by  certain  prescribed  proceedings 
after  the  expiration  of  five  years  from  the  time  of  its 
rendition  for  another  five  year  period,  if  proceedings  there- 
for are  commenced  within  six  years  from  the  date  of  its 
rendition;  the  language  of  the  statute  fixing  the  time 
within  which  proceedings  for  such  revival  must  be 
commenced  being  as  follows:  "That  no  judgment 
shall  be  revived  or  continued  unless  proceedings  for 
such  revival  or  continuance  shall  be  commenced  within 
six  years  after  the  date  of  its  rendition."  See  2  Hill's 
Code,  §  463.  The  limitation,  it  will  be  noticed,  com- 
mences to  run  from  the  date  of  the  rendition  of  the  judg- 
ment, not  from  the  date  of  its  entry. 

"The  rendition  and  the  entry  of  a  judgment  are  entirely 
different  things.  The  first  is  a  purely  judicial  act  of  the 
court  alone,  and  must  be  first  in  the  order  of  time,  while 
the  entry  is  merely  evidence  that  a  judgment  has  been  ren- 
dered, and  is  purely  a  ministerial  act."  18  Enc.  PI.  & 
Pr.  430. ' 

It  may  be  well  to  remark  here  that  the  Code  throughout 
seems  to  recognize  this  distinction.  While  it  speaks  in 
many  places  of  the  rendition  and  the  entry  of  a  judgment, 
we  have  found  no  instance  where  it  can  be  said  that  the 
one  has  been  used  as  if  synonymous  with  the  other. 
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The  material  inquiry,  then,  is,  when  was  the  judgment 
sought  to  be  revived  rendered  ?  As  we  have  shown,  it  is 
a  judgment  of  this  court,  rendered  upon  an  appeal  bond, 
and  remanded  to  the  superior  court  to  be  carried  into  ef- 
fect. The  record  of  this  court,  therefore,  must  be  ex- 
amined to  determine  the  question.  This  record,  as  recited 
above,  shows  that  a  judgment  was  rendered  upon  the  ap- 
peal bond  on  the  16th  day  of  June,  1893,  and  entered 
upon  the  same  date;  that  afterwards,  and  on  the  18th 
day  of  November,  1893,  this  judgment  was  ordered  set 
aside,  and  a  new  one  entered  as  of  the  same  date.  But, 
notwithstanding  the  form  of  the  order,  it  is  evident  from 
an  inspection  of  the  opinion  filed  which  directed  the 
change  in  the  entry  that  the  court  did  not  render  a  new 
judgment  at  that  time.  In  the  course  of  the  opinion  it  was 
said,  "that  the  relief  granted  upon  motion  of  the  sureties 
must  be  confined  to  the  excess  of  the  judgment,  if  any, 
beyond  that  authorized  by  the  terms  of  the  bond";  and, 
"if  such  bond  showed  upon  its  face  that  judgment  only  in 
a  certain  amount  was  authorized  thereby,  the  judgment 
actually  rendered  by  the  court  must  be  held  to  have  been 
only  in  that  amount,  and  anything  beyond  must  be  held 
to  have  been  inadvertently  included  in  said  judgment" ; 
and  again,  "it  follows  that  the  judgment  rendered  on  said 
bond  should  have  been  limited  to  the  $16,000  named 
therein;  and  that  when  this  court  granted  the  motion  of 
respondents  for  judgment  thereon,  the  judgment  which  it 
really  rendered  was  one  against  the  principal  and  sureties 
for  $16,000  and  no  more,  and  that,  so  far  as  the  judgment 
entry  was  for  a  greater  amount,  it  was  simply  an  inad- 
vertent entry."  These  citations  make  it  clear  that  it  was 
the  judgment  entry,  and  not  the  judgment  rendered,  which 
was  erroneous,  and  that  the  error  should  be  corrected  by  a 
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correction  of  the  judgment  entry.  This  view  is  also  con- 
sistent with  that  part  of  the  order  which  directs  that  tho 
new  entry  l>e  made  as  of  the  date  of  tho  original  entry.  As 
the  entry  of  a  judgment  is  but  the  evidence  of  the  rendi- 
tion of  a  judgment,  the  court  has  power  to  supply  such  an 
entry,  or  amend  it  so  as  to  make  it  speak  the  truth,  when- 
ever the  omission  or  error  is  called  to  its  attention — this, 
of  course,  subject  to  the  intervening  rights  of  innocent 
third  parties — and  in  so  doing  may  antedate  the  order.  It 
may  also  in  certain  well  defined  cases  render  and  enter 
nunc  pro  tunc  a  judgment.  But  this  power  is  never  re- 
sorted to  for  the  purpose  of  correcting  judicial  errors  in 
the  rendition  of  judgments.  Indeed,  the  j>ower  to  correct  an 
error  in  the  rendition  of  a  judgment  and  re-enter  the  same 
nunc  pro  tunc  has  generally  been  denied  to  inferior  courts, 
though  such  courts  may  be  courts  of  general  jurisdiction 
(see  note  to  Xinde  r.  Clark,  4  Am.  St.  Eep.  831)  ;  and  an 
appellate  court  will  hardly  exercise  a  power  which  it  de- 
nies to  a  court  within  its  appellate  jurisdiction,  when  its 
right  to  do  so  must  rest  upon  a  principal  equally  applicable 
to  both  courts. 

It  is  concluded,  therefore,  that  the  judgment  sought  to 
l>e  revived  was  rendered  in  this  court  on  Juno  16,  1893, 
and  that  the  motion  to  revive  the  same  came  too  late.  This 
conclusion  renders  it  unnecessary  to  discuss  the  question 
suggested  by  tho  other  branch  of  the  case. 

The  order  appealed  from  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  White,  Mount,  Andeks, 
and  Duxbar,  JJ.,  concur. 
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m  383  Point  Roberts  FisHi^g  Company,  Appellant,  v.  The 

George  and  Barker  Company,  Respondent. 

FISHING  —  LOCATION    OF    TRAPS — ASCERTAINMENT    OF    END    PASSAGE- 
WAY—  CONSTRUCTION   OF   STATUTE. 

Laws  1899,  p.  197,  §  4,  provides  that,  between  all  pound-net 
traps  constructed  In  the  waters  of  Puget  Sound,  there  shall  be  an 
end  passageway  of  at  least  600  feet,  and  a  lateral  passageway  of  at 
least  2,400  feet,  and  that  "for  the  purpose  of  determining  end 
passageway  a  line  shall  be  drawn  parallel  to  the  general  direc- 
tion of  the  shore  line  for  one-half  mile  on  either  side  of  a  pro- 
posed location,  which  parallel  line '  shall  intersect  the  out- 
er end  of  any  location  tneretofore  made,  .  .  .  and  a  new 
location  shall  be  driven  at  least  six  hundred  feet  distant  at 
right  angles  from  such  base  line."  The  defendant  located  its 
trap  in  the  vicinity  of  plaintiff's  trap  by  the  following  method : 

(1)  It  first  ascertained  the  general  course  its  trap  would  point 
when  driven,  and  ascertained  where  a  line  would  Intersect  the 
shore  if  projected  along  that  course  from  the  trap  to  such  shore ; 

(2)  it  ascertained  the  general  direction  of  the  shore  for  one-half 
mile  on  each  side  of  the  point  of  intersection;  (3)  it  then  drew 
a  line  parallel  with  the  general  direction  of  the  shore,  causing 
such  line  to  intersect  the  outer  end  of  the  plaintiff's  trap;  (4) 
it  then  measured  at  a  right  angle  from  the  last  mentioned  line 
to  the  nearest  point  of  its  trap  location,  being  its  inner  end  or 
end  nearest  plaintiff's  trap.  The  end  passageway,  measured  in 
this  manner,  was  620  feet.  Held*  that  defendant's  trap  did  not 
encroach  upon  the  plaintiff's  location,  inasmuch  as  the  method 
of  measurement  was  correct  under  the  statute. 

STATUTES — MISCHIEVOUS  RESULTS  —  DUTY  OF  COURTS. 

The  fact  that  the  application  of  the  provisions  of  a  statute 
will  lead  to  absurd,  incongruous,  or  even  mischievous  results 
will  not  warrant  the  courts  in  refusing  to  give  it  effect,  where 
it  violates  no  principle  of  fundamental  law. 

Appeal  from  Superior  Court,  Whatcom  County. — Hon, 
ITi ram  E.  IIadley,  Judge.    Affirmed. 

Dorr  &  Iladley,  for  appellant. 

Maxwell  <£  Connor  and  Jesse  A.  Frye,  for  respondent* 
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The  opinion  of  the  eourt  was  delivered  by 

Fullebtot^,  J- — This  is  an  action  to  enjoin  the  opera- 
tion and  maintenance  of  a  pound-net  fish  trap.    The  prin- 
cipal question   presented  involves  the  construction  of  §  4 
of  the  act  of  1899  relating  to  food  fishes.     Session  Laws 
1899,  p,  194.      That  section  provides,  among  other  things, 
that  there  shall   be  an  end  passage  way  of  at  least  600 
feet,  and  a  lateral  passage  way  of  at  least  2,400  feet,  be- 
tween all  pound-net  traps  constructed  in  the  waters  of 
Puget  Sound  ;  and  further  provides  that,  "for  the  purpose 
of  determining  end  passage  way  a  lino  shall  be  drawn 
parallel  to  the  general  direction  of  the  shore  line  for  one- 
half  mile  on  either  side  of  a  proposed  location,  which  par- 
allel line  shall  intersect  tho  outer  end  of  any  location  there- 
tofore made,  and  maintained  as  by  law  provided,  and  a 
new  location  shall  be  driven  at  least  six  hundred  feet  dis- 
tant at  right  angles  from  such  base  line."    From  the  rec- 
ord it  appears  that  the  appellant,  plaintiff  below,  was,  at 
the  time  of  the  commencement  of  this  action,  and  for  a 
long  time  prior  thereto,  the  owner  of  and  operating  a 
I*>und-net  trap  in  that  part  of  the  waters  of  Puget  Sound 
known  as  "Boundary  Bay,"  under  licenses  duly  issued  it 
from  time  to  time  by  the  fish  commissioner  of  the  state 
of  Washington.    It  further  appears  that  the  respondent, 
after  the  construction  of  the  appellant's  trap,  constructed 
in  the  same  waters  a  pound-net  trap  in  a  northwesterly  di- 
rection from  the  appellant's  trap,  and  distant  therefrom 
0'2O  feet,  measured  between  the  outer  end  of  the  latter  trap 
and  the  inner  end  of  the  former,  these  points  being  the 
nearest  points  between  the  two  traps.     The  respondent's 
trap  was  also  located  under  a  license  issued  by  the  fish 
commissioner,  and  is  in  all  respects  a  lawful  structure,  if 
it  is  not  so  close  to  the  appellant's  trap  as  to  be  within 
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the  distance  prohibited  by  statute.  In  locating  its  trap 
the  respondent  proceeded  by  the  following  method:  (1) 
It  first  ascertained  the  general  course  the  trap  would  point 
when  driven,  and  ascertained  where  a  line  would  inter- 
sect the  shore  if  projected  along  that  course  from  the 
trap  to  such  shore;  (2)  it  ascertained  the  general  direc- 
tion of  the  shore  for  one-half  mile  on  each  side  of  the 
point  of  intersection;  (3)  it  then  drew  a  line  parallel 
with  the  general  direction  of  the  shore,  causing  such  lino 
to  intersect  the  outer  end  of  the  appellant's  trap;  (4)  it 
then  measured  at  a  right  angle  from  the  last-mentioned 
line  to  the  nearest  point  of  its  trap  location,  being  its 
inner  end  or  end  nearest  the  appellant's  trap.  The  end 
passage  way  measured  after  this  manner  was  found  to  be 
610  feet.  The  trial  court  ruled  the  method  of  measure- 
ment adopted  to  be  correct  under  the  statute,  and  there- 
fore found  that  the  respondent's  trap  did  not  encroach 
upon  the  appellant's  location,  and  refused  to  enjoin  the 
respondent  from  maintaining  and  operating  it. 

Counsel  for  the  appellant,  while  they  criticize  and  ob- 
ject to  the  construction  put  by  the  trial  court  upon  the 
statute  quoted,  offer  no  other  solution  by  which  effect 
can  be  given  to  it.  On  the  contrary,  they  contend  that 
no  rule  can  be  formulated  out  of  the  words  used  which 
will  not.  lead  to  uncertain,  ambiguous,  or  absurd  results, 
when  attempt  is  made  to  apply  the  rule  to  some  one  or 
more  of  the  actual  existing  conditions;  and,  for  these 
reasons,  they  contend  that  this  part  of  the  statute  should 
be  ignored,  and  the  terms  "end"  and  "lateral"  passage 
ways  be  given  their  natural  meaning;  and  that  to  give 
them  their  natural  meaning  is  to  hold  that  no  new  locator 
can  locate  a  trap  within  a  space  surrounding  an  existing 
trap  bounded  by  lines  forming  a  parallelogram  run  2,400 
feet  from  each  side,  and  600  feet  from  each  end,  of  the  trap 
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as  it  is  located  and  maintained;  that  is  to  say,  if  the 
existing  trap  was  of  the  full  length  permitted  by  statute, 
t.  e*,  2,500  feet,  the  parallelogram  would  include  a  space 
3,700  feet  in  width  and  4,800  feet  in  length.  Without 
the  use  of  maps  and  diagrams,  which  cannot  be  well  re- 
produced here,  it  is  difficult  if  not  impossible  to  make 
clear  the  reasoning  of  counsel  by  which  they  seek  to  show 
the  uncertainties  and  absurdities  following  an  attempt 
to  apply  the  rule  of  the  statute  to  conditions  as  they  act- 
ually exist.  Some  of  the  more  startling  results,  how- 
ever, mav  be  stated.  The  record,  shows  that  the  shore 
boundary  of  Boundary  Bay  is  of  a  general,  though  not 
quite  uniform,  circular  shape,  making  almost  a  semi- 
circle. As  the  course  of  the  "base  line"  mentioned  in  the 
statute  is  governed  by  the  general  course  of  the  shore  line 
for  one-half  mile  on  each  side  of  the  place  at  which  the 
proposed  new  trap  will  point  when  constructed,  it  is  evi- 
dent that  the  locator  of  the  new  trap  may,  where  the 
shore  is  of  the  shape  this  is  shown  to  be,  determine  the 
direction  of  this  base  line  by  the  point  on  the  shore  at 
which  he  points  his  trap,  and  has  the  choice  of  almost  as 
many  different  directions  as  there  are  degrees  in  a  semi- 
circle. From  these  facts  counsel  demonstrate  that  while 
the  trap  is  now  only  ten  feet  outside  of  the  prohibited 
distance  from  the  appellant's  trap,  as  measured  from  the 
base  line  selected,  it  could  be  moved  twenty  feet  nearer 
and  still  remain  outside  of  that  distance,  by  slightly 
changing  the  direction  the  trap  points.  Still  another 
change  in  its  direction,  made  by  swinging  the  outer  end 
of  the  trap  partially  around,  using  the  inner  end  as  a 
pivot  and  thus  pointing  the  trap  to  a  different  part  of  the 
shore,  would  produce  a  base  line  which,  when  measured 
from  according  to  the  rule  of  the  statute,  would  bring  the 
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respondent's  trap  many  feet  within  the  prohibited  dis- 
tance, while  its  actual  distance  would  remain  practically 
unchanged.  Still  another  change  in  its  course,  without 
making  any  change  in  its  actual  distance,  would  leave  it 
partially  within  and  partially  without  the  prohibited 
distance. 

It  is  upon  these  and  similar  incongruities  that  the  argu- 
ment is  founded  upon  which  we  are  asked  to  hold  the 
statute  inoperative.  But  courts  are  not  at  liberty  to  ig- 
nore statutes  because  it  may  find  that  their  application 
leads  to  absurd,  incongruous,  or  even  mischievous  results. 
The  wisdom  of  a  statute,  its  expediency  and  policy,  are 
legislative,  not  judicial,  questions.  When,  therefore,  the 
meaning  of  a  statute  is  clear,  the  courts  can  but  give  it 
effect,  unless,  of  course,  it  violates  some  principle  of 
fundamental  law  which  the  legislature  is  bound  to  ob- 
serve. To  do  otherwise  "is  not  to  interpret  law,  but  to 
make  it."  Turning  to  the  statute  itself,  we  think  the 
trial  court  correctly  interpreted  it  In  fact,  we  can  hardly 
see  how  it  could  be  given  any  other  meaning.  But  it  is 
said  to  give  it  this  meaning  is  to  make  it  contradictory 
of  what  is  said  before  in  the  same  section;  that  the  sec- 
tion first  provides  for  an  end  passage  way  of  600  feet, 
and  that  an  end  passage  means  a  passage  way  measured 
in  a  right  line  on  the  course  the  trap  takes.  Doubtless 
this  would  be  true  if  nothing  more  had  been  said.  But 
the  same  authority  that  had  power  to  provide  for  an  end 
passage  way  had  power  to  define  the  meaning  of  the 
term.  When,  therefore,  it  provided  for  such  passage 
way,  and  further  provided  that  it  should  be  determined 
by  measurements  made  in  a  particular  way,  the  end  pas- 
sage way  is  one  found  by  measurements  made  in  the 
prescribed  way.  The  statute  is  a  whole,  and  must  be 
read  as  a  whole.     Generals  are  controlled  by  particulars ; 
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and,  -when  a  general  term  is  used  in  a  statute  which  is 
afterwards  defined,  its  meaning  is  as  it  is  defined  to  be, 
even  though  the  definition  may  vary  or  entirely  change 
its  natural  meaning.  To  vary  or  change  the  natural 
meaning  of  a  term  is,  in  truth,  the  very  purpose  of  defi- 
nition when  definition  is  resorted  to  by  the  law  making 
body. 

It  is  also  objected  that  the  trial  court  erred  in  finding 
the  course  of  respondent's  trap,  and  it  is  urged  that  its 
true  course  would  sufficiently  change  the  base  line  to  bring 
the  trap  within  the  prohibited  distance.  To  exemplify 
the  evidence  on  this  point  would  require  the  use  of  maps, 
which,  as  we  have  said,  cannot  well  be  reproduced.  We 
have  carefully  examined  it,  however,  and  fail  to  find  any 
error  in  the  trial  court's  conclusions. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Mount,  White,  Anders  and  Dun- 
bak,  JJ.,  concur. 

Hadley,  J.,  not  sitting. 


[No.    3891.      Decided   April    3.    1002.] 

W.  H.  Overlook,  as  Administrator,  Respondent,  v. 
William  J.  Shinn  et  aL,  Defendants,  N".  W.  Parker, 
Appellant. 

ACTIONS ABATEMENT  BY  DEATH  —  NEW   SUIT  BY  REPRESENTATIVE  — 

CONSTRUCTION    OF   STATUTE. 

Under  Bal.  Code,  §  4837,  which  provides  that  "no  action  shall 
abate   by   the    death        ...        of   the   party, 

if  the  cause  of  action  survive  or  continue;  but  the  court 
may  at  any  time  within  one  year  thereafter,  on  motion,  allow 
the  action  to  be  continued  by  or  against  his  representatives  or 
successors  in  interest,"  an  action  abates  upon  the  death  of  plain- 
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tiff,  where  more  than  one  year  elapses  thereafter  without  any 
disposition  being  made  of  it,  and  therefore  it  would  not  be  a  bar 
to  the  commencement  of  a  second  action  by  the  administrator 
of  deceaent. 

SAME — SUITS  IN  EQUITY. 

Under  the  statute  of  this  state  (Bal.  Code,  §4793)  abolishing 
forms  of  actions,  the  common-law  rule  relating  to  the  abate- 
ment of  actions  on  the  death  of  a  party  is  applicable  to  suits 
of  equitable  cognizance. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  Hickman  Moore.,  Judge.     Affirmed. 

MrClure  cf*  McClure,  for  appellant. 

Henry  B.  Madison  and  Root,  Palmer  &  Broim,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — This  is  an  action  brought  to  foreclose 
a  real  estate  mortgage.  The  mortgage  sued  upon  was 
executed  by  the  defendants  William  J.  Shinn  and  May 
It.  Shinn,  his  wife,  to  one  Emeline  Burgett>  since  de- 
ceased, and  the  respondent  sues  as  administrator  of  her 
estate.  The  action  was  begun  on  February  10,  1900.  To 
the  complaint,  which  was  in  the  usual  form,  the  appel- 
lant Parker,  answered,  putting  in  issue  certain  of  its 
allegations,  and  pleading  affirmatively  the  following: 

"1.  That  on,  to  wit,  the  8th  day  of  November,  1895, 
the  said  Emeline  Burgett  mentioned  in  plaintiff's  com- 
plaint, being  then  and  there  the  owner  and  holder  of  the 
note,  coupon  notes  and  mortgage  mentioned  in  said  com- 
plaint, commenced  an  action  in  the  superior  court  of  the 
state  of  Washington  for  King  county,  in  which  action  the 
said  Emeline  Burgett  was  plaintiff  and  the  defendants  in 
this  action  were  defendants2  for  the  purpose  of  obtaining 
judgment  upon  the  note  and  coupon  notes  and  for  the 
foreclosure  of  the  mortgage  mentioned  in  plaintiff's  com- 
plaint herein.     That  in  said  action  this  defendant  was 
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duly  served  with  summons  and  duly  appeared  and  an- 
swered. 

"2.  That  thereafter  and  on  the  23d  day  of  January, 
A.  D.  1896,  the  said  Emcline  Burgett  died;  and  that 
neither  the  plaintiff  herein  nor  did  any  other  person,  as 
administrator  of  the  estate  of  said  Emeline  Burgett,  or 
as  executor  of  her  last  will  and  testament,  or  as  her  repre- 
sentative or  successor  in  interest,  continue  said  action. 

"3.  That  at  the  time  this  action  was  commenced  the 
prior  action  in  this  affirmative  defense  above  mentioned, 
wherein  the  said  Emeline  Burgett  was  plaintiff  and  the 
defendants  herein  were  defendants,  was  and  is  now  pend- 
ing and  undetermined  in  this  court." 

A  general  demurrer  was  interposed  and  sustained  to 
this  affirmative  defense,  and  a  trial  had  on  the  issues  of 
fact  raised  by  the  answer,  resulting  in  a  judgment  of  fore- 
closure. 

The  errors  assigned  raise  the  question  whether  an 
action,  the  cause  of  which  survives  the  death  of  a  party, 
brought  by  a  plaintiff  who  afterwards  dies,  is  a  bar  to 
another  action  brought  by  his  representative  on  the  same 
cause  of  action  after  the  lapse  of  one  year  from  the  time 
<>f  the  plaintiff's  death,  no  disposition  having  been  made 
of  the  first  action  prior  to  the  commencement  of  the  sec- 
ond. The  statute  applicable  to  this  question  reads  as 
follows : 

"Xo  action  shall  abate  by  the  death,  marriage,  or  other 
disability  of  the  party,  or  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  survive  or  continue;  but 
the  court  may  at  any  time  within  one  year  thereafter,  on 
motion,  allow  the  action  to  be  continued  by  or  against  his 
representatives  or  successors  in  interest."  Bal.  Code, 
§  4807. 

The  appellant  argues  that  the  first  clause  of  this  section 
i*  mandatory,  and  provides  in  terms  that  no  action  shall 
abate  by  the  death  of  a  party  if  the  cause  of  action  sur- 
vives or  continues;  that  the  latter  clause,  permitting  it  to 
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be  continued  by  the  decedent's  representative,  is  permis- 
sive only,  to  be  granted  or  denied  it.  the  sound  discretion 
of  the  court;  and,  whether  it  is  so  continued  or  not,  it  is 
still  an  action  pending,  and  a  bar  against  any  subsequent 
action  on  the  same  cause  of  action,  so  long  as  it  remains 
undisposed  of.  But  we  cannot  think  this  is  the  meaning 
of  the  statute.  At  common  law  an  action  abated  by  the 
death  of  a  party  before  trial  or  verdict,  whether  such 
party  was  plaintiff  or  defendant.  If  the  cause  of  action 
was  one  that  did  not  survive,  death  put  a  final  end  to  the 
action.  If  the  cause  was  one  that  did  survive,  a  new  action 
by  or  against  the  personal  representative  of  the  deceased 
party  was  required  to  enforce  the  remedy.  The  incon- 
venience resulting  from  this  rule  of  the  common  law  led 
to  the  adoption  of  the  statute,  and  it  is  only  by  statute 
that  the  right  of  a  representative  to  continue  an  action 
begun  by  his  principal  exists.  The  statute  conferring  the 
right  must,  therefore,  be  read  as  a  whole,  and  effect  be 
given,  if  possible,  to  all  of  its  provisions.  In  the  statute 
before  us,  while  it  states  in  the  first  clause,  as  the  appel- 
lant says,  that  no  action  shall  abate  by  the  death  of  a 
party,  it  is  plain  that  the  second  clause  is  a  limitation 
upon  the  first.  By  this  second  clause  the  right  of  the 
representative  to  continue  the  action  is  limited  to  one 
year.  Within  that  time,  whether  it  be  a  right  of  the  rep- 
resentative to  have  the  action  continued  or  whether  it  be 
within  the  discretion  of  the  court  to  permit  it  to  be  con- 
tinued, the  court  may  allow  it  to  bo  done,  even  against 
the  objection  of  the  surviving  party.  After  that  time  this 
right  or  discretion,  whichever  it  may  be,  ceases;  and  the 
court  cannot,  after  the  expiration  of  the  year,  permit  a 
representative  of  a  deceased  plaintiff,  over  the  objection 
of  the  defendant,  to  continue  an  action  begun  by  a  plain- 
tiff who  dies  while  the  action  is  pending.     This  much 
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seems  clear.  It  seems  clear,  also,  from  the  general  prin- 
ciples and  rules  governing  the  practice  in  civil  cases, 
that  the  representative  of  a  deceased  plaintiff  would  not 
be  heard  to  move  for  a  discontinuance  of  an  action  in  a 
case  where  he  would  not  be  heard  to  move  for  its  con- 
tinuance. This  being  true,  it  follows,  if  the  appellant's 
contention  be  sound,  that  a  defendant  in  a  case  like  the 
one  at  bar  occupies  a  very  advantageous  position.  lie 
can  prevent  the  continuance  or  discontinuance  of  the 
original  action,  and  can  plead  such  action  in  bar  of  any 
subsequent  action  brought  upon  the  same  cause  of  action. 
Clearly,  the  statute  was  not  intended  to  authorize  or  ]>er- 
mit  such  a  condition  as  this.  It  was  intended  to  be  reme- 
dial ;  to  promote  justice,  not  to  operate  as  a  denial  thereof ; 
and  a  proper  construction  of  its  provisions  authorizes  the 
conclusion  that  an  action  after  the  death  of  a  party  abates 
if  no  application  is  made  to  continue  it  within  one  year 
after  the  death  of  such  party. 

The  cases  where  this  precise  question  was  involved 
seem  not  to  be  many.  In  so  far  as  they  have  been  called  to 
our  attention,  however,  they  support  the  conclusion  we 
have  reached.  In  Alabama,  under  a  statute  almost  the 
exact  counterpart  of  our  own,  it  was  held  that  an  action 
abated  if  application  was  not  made  to  continue  it  within 
the  statutory  time.  Referring  to  the  statute,  the  court 
said: 

"Its  first  and  main  object  is  to  provide  for  cases  where 
a  sole  plaintiff  or  sole  defendant  dies,  or  all  the  plain- 
tiffs or  all  the  defendants  die,  leaving  the  suit  without  a 
party  or  record,  either  plaintiff  or  defendant.  This,  if 
not  cured,  causes  an  abatement ;  for  a  suit  can  not  exist 
without  antagonizing  parties.  In  such  case,  if  the  cause 
of  action  survive,  the  statute  allows  eighteen  months,  and 
only  eighteen  months,  within  which  to  revive  in  the  name 

14 — 28  wash. 
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of,  or  against  the  successor  or  representative  of  the  de- 
ceased party.  Failing,  the  suit  abates."  Phoenix  Insur- 
ance Co.  v.'Moog,  81  Ala.  335  (1  South.  108). 

So,  in  Kansas,  under  a  somewhat  similar  statute,  it  is 
held  that,  where  a  party  to  an  action  has  been  dead  for 
so  long  a  time  that  the  action  cannot  be  revived  without 
the  consent  of  parties,  which  consent  is  not  given,  the 
action  abates.  New  Hampshire  Banking  Co.  v.  Ball,  57 
Kan.  812  (48  Pac.  137).  So,  in  1  Cyc.  Law  &  Proc. 
p.  104,  it  is  said:  "In  states  prescribing  a  time  within 
which  applications  to  continue  or  revive  an  action  should 
be  made,  a  failure  to  apply  for  a  continuance  or  revival 
within  the  time  so  prescribed  is  usually  fatal";  citing 
cases  which,  if  not  in  point  on  the  precise  question  pre- 
sented, will  be  found  instructive  on  the  principles  in- 
volved. 

It  is  further  contended  that  the  rule  of  the  common  law 
relating  to  the  abatement  of  actions  on  the  death  of  a  party 
had  no  application  to  suits  in  equity,  and  hence  neither 
that  rule  nor  the  statute  can  apply  to  the  case  here  pre- 
sented. If,  however,  it  be  true  that  the  common  law  rule 
of  abatement  did  not  apply  to  suits  in  equity,  it  does  not 
follow  that  such  is  the  rule  under  the  code  practice.  In 
this  state  forms  of  actions  are  abolished  by  statute,  and 
general  rules  are  prescribed,  intended  to  govern  rights  and 
proceedings  in  all  classes  of  actions,  whether  the  same  be 
of  legal  or  equitable  cognizance.  It  is,  no  doubt,  true 
that  the  courts  are  compelled  to  and  do  recognize  certain 
natural  inherent  distinctions  between  the  different 
classes  of  actions  which  the  statutes  do  not  seem  to  eon- 
template;  but  statutes  which  provide  for  the  manner  of 
bringing  a  defendant  into  court,  regulating  the  procedure 
therein,  fixing  limitations  upon  the  right  to  maintain 
actions,  and  the  like,  are  usually  held  to  apply  to  all 
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classes  of  actions,  and  should  be  so  held,  where  they  do  not 
conflict  with  some  fundamental  right  The  section  in 
question  is  fully  as  applicable  to  an  action  of  equitable 
cognizance  as  it  is  to  one  purely  legal  in  its  nature,  and 
must  be  given  the  same  effect  in  both. 

As  the  action  pleaded  in  bar  had  abated  prior  to  the 
time  of  the  commencement  of  this  action,  it  was  no  bar 
thereto,  and  the  court  did  not  err  in  so  holding. 

The  judgment  appealed  from  is  affirmed. 

Reavis,  C.  J.,  and  Mount,  Hadley,  White,  Anders 
and  Dunbak,  JJ.,  concur. 


[No.    3986.      Decided   April   3,   1902.] 

Cleopatra  Mining  Company,  Responderd,  v.  George  W. 
Dickinson  et  aX.,  Appellants. 

MIXING  LEASE  —  BREACH  OF  CONTRACT  —  MEASUBE  OF  DAMAGES. 

The  measure  of  damages  for  breach  of  a  contract  of  lease  of 
mining  property  through  the  abandonment  of  the  premises  by 
the  lessee  prior  to  the  expiration  of  the  lease  because  it  could 
not  be  profitably  mined  would  be  compensation  for  whatever  loss 
the  lessor  could  be  shown  to  have  sustained  by  reason  of  the 
non-performance  of  the  contract,  where  the  property  leased  was 
a  partially  developed  mine,  which  the  lessee  was  to  develop  and 
operate  during  a  tenancy  of  five  years,  providing  necessary  ma- 
chinery therefor,  which  was  to  be  paid  for  out  of  the  profits  and 
become  the  property  of  the  lessor  at  the  end  of  the  term,  and 
the  net  profits  be  divided  between  them;  and,  it  being  apparent 
that  the  real  consideration  for  the  lease  was  the  expectancy  of 
both  parties  that  the  mine  could  be  worked  at  a  profit,  there 
could  be  no  recovery  by  the  lessor  for  failure  to  develop  the 
mine  or  furnish  the  stipulated  machinery,  when  the  lease  was 
abandoned  because  of  the  worth lessness  of  the  ores. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge.    Reversed. 
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Struve,  Allen,  Hughes  &  McMicken  and  Shank  & 
Smith,  for  appellants. 

Preston,  Can*  &  Oilman,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  for  damages  alleged  to  have  been 
sustained  by  breach  of  contract  between  respondent,  as 
lessor,  and  appellants,  as  lessees,  of  mining  property  in 
King  county.  The  material  stipulations  of  the  contract 
are  as  follows : 

"1.  That  said  lessor  hereby  leases,  demises  and  deliv- 
ers over  to  said  lessees  the  possession  of  all  the  property, 
including  quartz  mining  claims,  owned  by  said  lessor  on 
and  near  Miller  river,  in  King  county,  Washington,  with 
surface  ground,  dump,  tramways,  water  rights,  mill  sites, 
tunnel  openings,  tunnel  sites  and  likewise  all  dips,  spurs, 
angles,  metal  ores,  gold  and  silver  bearing  quartz,  rock  and 
earth  thereon,  and  all  rights  and  privileges  and  franchises 
thereto  incident,  appertaining  and  appurtenant,  and  there- 
with usually  had  and  enjoyed.  Said  lease,  demise  and 
grant  to  be  and  to  continue  from  the  date  of  this  agree- 
ment, and  to  end  on  the  27th  day  of  October,  1904. 

"2.  That  said  lessees  shall  have,  during  the  said  term, 
the  exclusive  right  to  mine,  ship,  and  treat  any  and  all 
ores  and  minerals  from  said  mining  property,  and  shall 
also  have  the  right  and  privilege  to  furnish  any  and  all 
kinds  of  machinery,  of  any  nature  whatsoever,  for  treat- 
ing low  grade  and  other  ores,  and  shall  in  all  ways  have 
the  exclusive  possession  and  privilege  of  working  said 
property  as  they  deem  most  expedient  and  practical,  and 
most  advantageous  to  the  interests  of  all  parties  hereto." 

The  third  article  is,  in  substance,  that  within  ten  days 
from  the  date  of  the  agreement  the  lessees  shall  pay  $1,800 
in  cash  of  indebtedness  of  the  lessor,  and  a  balance  due 
by  lessor  for  a  tramway  already  contracted  to  be  furnished 
for  the  mine,  and  construct  all  necessary  snowr  sheds  for 
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the  protection  and  use  of  the  tramway ;  and  the  lessees 
covenant  to  furnish  and  install,  ready  for  use  on  the 
property,  not  later  than  March  1,  1900,  a  hoisting  plant, 
to  be  operated  by  steam  or  compressed  air,  sufficient  to 
sink  1,000  feet  on  said  mine,  and  to  furnish  within  twelve 
months  from  the  date  of  the  contract  certain  ore  cars  and 
rails  for  trackage  in  the  mine,  and  drills,  shovels,  ham- 
mers and  some  steel  wire  for  timber  tramway  from  hillside 
to  the  mine,  added  quarters  for  additional  workmen,  water 
pipe  and  galvanized  pipe,  and  a  railroad  switch  to  connect 
the  mine  with  the  Great  Northern  railway.  Article  4, 
in  substance,  provides  that  the  lessees  shall  within  one  year 
from  date  deliver  and  have  installed  on  the  premises  a 
four  drill,  water-power,  compressed-air  plant,  of  the 
capacity  to  furnish  not  less  than  ninety  pounds  of  pressure 
at  the  tunnel  to  two  No.  3  drills  for  the  purpose  of  work- 
ing a  lower  tunnel,  to  be  known  as  "No.  3  Tunnel,"  the 
plant  to  be  completed  with  all  necessary  air  pipes  and 
other  fittings;  and  the  lessees  covenant  that  they  will  drive 
said  tunnel,  not  less  than  five  feet  wTide  nor  less  than  seven 
feet  high,  for  a  distance  of  800  feet  towards  or  into  the 
ledges  on  the  property;  that  they  will  begin  such  tunnel 
within  thirty  days  from  the  date  of  the  lease,  and  will 
vigorously  prosecute  the  same  by  hand  work  until  the  com- 
pressed-air plant  is  ready,  after  which  they  will  contigu- 
ously prosecute  the  same  with  the  power  plant,  barring 
delays  from  accidents  and  condition  of  the  weather. 

u5.  That  said  lessees,  their  executors,  administrators, 
or  assigns,  shall  make  the  said  lessor  detailed  statements  of 
all  Ores  shipped  and  treated,  and  of  all  work  done  and  ex- 
penses thereof,  together  with  all  expenditures,  and  fur- 
nish copies  of  vouchers  (the  originals  to  be  shown  on  de- 
mand), on  the  15th  day  of  each  and  every  month,  for  the 
previous  month's  operations. 
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"6.  That  said  lessees,  their  executors,  administrators 
and  assigns  shall  thereupon,  on  the  15th  day  of  each  and 
every  month,  during  the  continuance  of  this  lease,  pay  over 
to  the  said  lessor,  its  successors  or  assigns,  fifty  per  cent, 
of  all  net  proceeds  resulting  from  the  sale  of,  the  smelting 
returns  or  profits  of  ores  shipped,  sold,  treated,  or  smelted, 
the  above  sum  of  eighteen  hundred  dollars,  and  all  ex- 
penses of  transportation,  mining,  and  charges  for  such 
shipping  and  the  smelting  or  treating  of  said  ores,  and  of 
boring  the  said  eight  hundred  feet  of  the  said  Xo.  3  tunnel, 
when  they  have  actually  accrued,  to  be  first  deducted.  The 
basis  of  such  settlement  and  payments  to  be  the  smelting 
returns  received  from  smelting  of  said  ores;  the  said 
smelter  returns  to  be  furnished  in  duplicate,  one  each  for 
the  lessor  and  lessees. 

"7.  And  it  is  further  expressly  agreed  between  the 
parties  hereto  that  the  cost  of  all  machinery  or  appliances 
delivered,  placed,  or  erected  for  the  purpose  of  mining  or 
treating  the  said  ores  on  the  property  of  said  lessor  by  the 
lessees,  their  executors,  administrators,  or  assigns,  shall  1m? 
deducted,  and  reimbursed  to  the  said  lessees,  their  execu- 
tors, administrators,  or  assigns  before  the  division  of  any 
profits,  or  the  payment  of  the  said  fifty  per  cent  to  the 
lessor ;  provided,  always,  that  there  shall  be  no  deduction 
for  the  cost  of  machinery  or  appliances  until  the  same  shall 
have  been  incurred." 

The  eighth  article  provides  that  lessees  shall  keep  the 
properties  free  from  debt  and  incumbrance,  and  pay  the 
operating  expenses  on  the  15th  day  of  each  month  for  the 
preceding  month. 

"9.  It  is  further  expressly  covenanted  and  agreed  be- 
tween the  parties  hereto  that  if  said  lessees,  their  execu- 
tors, administrators  or  assigns  shall  fail  to  erect  and  install 
the  hoisting  plant  above  referred  to  by  March  1st,  1900,  or 
the  compressed-air  plant,  above  referred  to,  within  one 
year  from  the  date  of  this  agreement,  that  in  either  of  such 
events,  this  lease  shall  be  at  once  forfeited,  and  said  lessor, 
its  successors,  or  assigns,  shall  have  the  right  to  re-enter 
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and  re-possess  said  property  hereby  leased,  as  if  this  lease 
had  never  been  made;  and  it  is  further  covenanted  and 
agreed  that  upon  the  termination  of  said  lease,  either  by 
forfeiture  or  time  limitation,  all  tools,  buildings,  appli- 
ances, and  machinery  now  on,  or  which  may  be  hereafter 
erected  or  placed  on  or  adjacent  to,  said  property  for  the 
purpose  of  operating  the  same  under  this  lease,  together 
with  all  ores  mined,  but  not  delivered  at  the  railway,  shall 
revert  to  and  become  the  absolute  property  of  the  said 
lessor,  free  from  all  claims  of  the  said  lessees,  their  execu- 
tors, administrators,  or  assigns,  or  the  executor,  adminis- 
trator, or  assigns  of  either  of  them." 

The  tenth  article  provides  that  there  shall  bo  no  deduc- 
tion from  the  proceeds  of  the  ore  shipped  or  smelted  for 
other  than  the  usual  and  necessary  superintendence,  the 
total  amount  of  which  shall  at  no  time  exceed  $400  per 
month,  unless  agreed  to  by  the  president  of  the  lessor 
company,  and  that  the  lessor  shall  have  the  right  at  any 
time  during  the  continuance  of  the  term  to  enter  and  in- 
spect the  working  of  the  mine.  By  the  fourteenth  article 
it  is  provided  that  the  lessees  shall  execute  a  bond  to  the 
lessor  in  the  sum  of  $10,000  for  the  faithful  performance 
of  the  contract.  The  contract  was  executed  on  the  28th 
of  October,  1899.  The  defendants  entered  into  possession 
of  the  mine  under  the  contract,  and  continued  therein  until 
the  18th  day  of  May,  1900,  when  they  relinquished  the 
property  and  abandoned  the  contract.  The  complaint 
alleged  the  execution  of  the  contract,  the  entry  of  the  de- 
fendants into  possession  of  the  mine  under  its  terms,  the 
abandonment  of  the  mine  and  the  breach  of  the  contract, 
and  that  respondent  had  faithfully  performed  all  the 
terms  and  conditions  of  the  contract  obligatory  upon 
itself,  and  damages  for  breach  of  the  contract  were  laid  at 
$30,847.39.  The  answer  of  appellants  admitted  the  exe- 
cution of  the  contract,  the  entering  into  possession  of  the 
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mine,  and  their  abandonment  of  the  working  on  the  18th 
of  May,  1900,  but  denied  that  plaintiff  is  damaged  by  rea- 
son of  such  abandonment,  and  then  set  up  two  affirmative 
defenses  by  way  of  counter-claim:  (1)  That,  when  de- 
fendants entered  into  the  lease,  plaintiff  owned  upon  the 
premises  a  certain  quantity  of  ore  already  mined,  con- 
sisting of  about  125  tons,  stored  in  one  of  the  drifts  or 
tunnels;  that  it  was  stored  in  such  manner  that,  reced- 
ing from  the  entrance,  it  ascended  to  the  roof,  and,  a  few 
feet  behind,  filled  and  utterly  choked  the  drift.  That  in 
point  of  fact  the  ore  was  not  uniform,  but  of  two  distinct 
kinds.  That  one  kind  was  deposited  at  the  entrance,  and 
up  to  the  roof  on  all  sides.  This  was  of  high  grade,  worth 
$00  per  ton,  but  consisted  of  only  eighteen  tons.  All  the 
remainder  of  the  125  tons  was  behind  it  and  concealed  by 
it,  and  this  remainder  was  of  low  grade,  of  the  value  of 
only  $8  per  ton,  and  would  not  pay  for  its  transportation 
and  treatment.  That  the  drift  had  only  the  one  entrance. 
That  the  ore,  as  stored,  was  placed  there  by  the  plaintiff 
company,  and  that  plaintiff  at  all  the  times  knew  that  the 
quantities  and  values  of  the  two  kinds  of  ores  so  stored 
were  as  before  stated,  and  knew  it  was  placed  in  the  drift- 
in  the  manner  described.  That  defendants,  before  enter- 
ing into  the  lease,  proceeded  to  examine  the  premises  and 
the  ore  stored  in  the  drift,  and  they  selected  samples  of  the 
ore,  but,  by  reason  of  the  manner  in  which  the  high-grade 
ore  was  placed  before  the  low  grade,  they  were  unable  to 
detect  the  presence  of  any  but  the  high  grade.  That  de- 
fendants at  the  time  of  executing  the  lease  fully  believed 
that  the  ore  in  the  drift  aforesaid  contained  125  tons  of 
high-grade  ore,  as  above  mentioned,  and  relied  upon  that 
belief,  and  would  not  have  executed  the  lease  if  they  had 
not  so  believed.  That  plaintiff  did  not  advise  defendants, 
although  aware  of  defendants'  belief  as  to  the  quality  of 
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the  ore,  but  encouraged  the  defendants  to  believe  that  the 
ore  was  all  high  grade.  That  these  statements  defendants 
believed,  and  by  reason  thereof  rested  satisfied  with  their 
own  examination  of  the  ore  in  the  drift  That  these  state- 
ments were  made  by  the  plaintiff  when  defendants  were 
in  negotiation  with  them  which  resulted  in  the  execution 
of  the  lease,  and  were  made  by  plaintiff  for  the  purpose  of 
suppressing  the  true  facts  concerning  the  ore  in  the  drift, 
and  of  discouraging  further  investigation  by  defendants, 
and  of  giving  to  defendants  an  exaggerated  and  inflated 
value  of  the  mine.  That  defendants,  relying  upon  such 
statements,  executed  the  contract,  and  expended  upon  the 
mine  the  sum  of  $25,000.  That  the  mine  cannot  bt- 
worked  at  a  profit,  and  the  lease  is  worthless  to  defendants, 
and  defendants  have  been  compelled  to  abandon  the  same. 
And  damages  are  asked  against  plaintiff  for  the  deception 
and  fraud.  The  second  affirmative  defense  alleges  the  exe- 
cution of  a  $10,000  bond  by  appellants,  and  its  delivery  to 
plaintiff,  and  that  it  was  understood  that,  in  consideration 
of  this  security,  plaintiff  should  look  solely  to  the  bond  for 
damages  upon  any  breach  of  the  contract;  and  defendants 
demanded  judgment  for  $25,000  on  their  counterclaim. 
Ujx»n  the  trial  of  the  cause  the  jury  returned  a  verdict  for 
•$22,308  in  favor  of  plaintiff. 

1.  The  errors  assigned  by  appellants  may  be  classified 
under  two  heads:  (1)  The  measure  of  damages;  (2)  the 
exclusion  from  the  jury  of  the  issues  and  proofs  of  fraud. 
Upon  the  issue  of  fraud  some  testimony  was  tendered  by 
appellants  and  excluded.  Some  testimony  was  admitted, 
but  before  the  submission  of  the  cause  to  the  jury  the 
court  withdrew  the  two  affirmative  defenses  and  counter- 
claim, and  submitted  alone  to  the  jury  the  assessment  of 
plaintiff's  damages.  A  careful  consideration  of  the  evi- 
dence tendered,  as  well  as  that  given  upon  the  issue  of 
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fraud  and  deceit,  leads  us  to  the  conclusion  that  the  with- 
drawal of  this  defense  from  the  consideration  of  the  jury 
ought  not  to  be  disturbed.  It  appears  that  appellants  made 
a  thorough  and  complete  examination  of  the  mine.  The 
statements  made  by  the  president  of  the  lessor  company 
and  other  officers,  taken  at  their  face  value,  and  in  connec- 
tion with  the  circumstances  surrounding  them,  are  insuffi- 
cient to  require  the  consideration  of  the  jury. 

2.  But  the  important  controversy  arises  upon  the  rule 
for  the  measurement  of  damages  given  to  the  jury.  The 
second  instruction  of  the  court  was : 

"I  charge  you  that  it  is  not  material  in  this  case  how 
much  money  the  defendants  may  have  expended  in  the 
development  of  the  mine  in  question,  nor  is  it  material 
whether  the  mine  is  of  great  or  of  small  value.  You  are 
simply  to  determine  what  has  been  the  plaintiff's  damage 
by  the  failure  of  the  defendants  to  carry  out  the  terms  of 
the  lease,  and  you  have  no  right  to  offset  against  this  dam- 
age any  amount  that  the  defendants  may  have  expended 
during  the  time  that  they  were  operating  under  said  lease. 
The  plaintiff  is  entitled  to  recover  its  damages  under  the 
rules  that  I  shall  hereafter  give  you,  without  any  offset 
or  deduction  on  account  of  expenditures  made  by  the 
defendants  in  the  operation  of  the  mine." 

In  the  third  instruction  the  court  charged  the  jury,  in 
substance,  that  the  contract  provided  that  the  lessees 
should  within  one  year  from  the  date  deliver  the  four 
drill,  water-power,  compressed-air  plant,  and  drive  the 
tunnel  as  described  for  the  distance  of  800  feet ;  that  not 
later  than  March,  1900,  they  should  furnish  and  install 
the  hoisting  plant  and  all  the  other  appliances  mentioned 
in  the  contract ;  and  that  if  it  should  be  found  from  the 
evidence  that  the  defendants  had  not  delivered  such  air 
plant  and  hoisting  plant,  and  constructed  the  tunnel  as 
mentioned,  plaintiff  was  entitled  to  recover  such  sum  as 
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it  would  cost  to  deliver  and  install  said  plants,  and  to  dig 
such  tunnel;  and,  generally,  the  court  charged  that  what- 
ever machinery,  appliances,  tools,  etc.,  are  provided  in  said 
lease  to  be  furnished  and  placed  upon  said  property  which 
were  not  so  placed,  the  defendants  are  liable  to  the  plain- 
tiff for  the  reasonable  cost  of  placing  said  appliances, 
machinery,  and  tools  as  they  are  agreed  to  be  placed  by 
the  lease  in  question. 

The  rights  of  the  parties  must  be  determined  by  the  in- 
terpretation of  the  contract,  and  in  the  light  of  the  circum- 
stances and  conditions  surrounding  them.     Prior  to  the 
28th  day  of  October,  1899,  the  lessor  was  the  owner  of 
certain  mining  property  situated  in  the  Cascade  mountains, 
upon     which     certain     development     work     had     been 
•lone.    Several  hundred  feet  of  tunnels  and  cross  cuts  had 
Wn  made,  and  at  least  one  winze  sunk  to  the  depth  of 
>ome  fifty  feet  from  the  lower  tunnel.     An  ore  chute  had 
been  disclosed  of  about  eighty  feet  in  length  at  the  point 
where  it  was  intersected  by  the  main  tunnel.     A  few  car- 
loads of  ore  had  been  shipped,  showing  very  fair  values. 
A  considerable  amount  of  ore  taken  by  the  lessor  from 
the  property  in  the  course  of  its  development  work  had 
been  stored  in  one  of  the  cross-cut  tunnels.     At  the  breast 
and  upon  the  surface  of  this  ore,  where  it  was  exposed, 
£ood  values  were  indicated.     As  the  result  of  the  develop- 
ment work  done,  and  in  the  light  of  the  value  shown  by 
the  ores  exposed  to  examination,  there  was  promise  of  a 
mine  which,  when  properly  opened  and  developed  could 
be  operated  at  a    profit.     The    lessor  desired  to  contract 
with  the  lessees  to  assume  the  labor  and  responsibility,  and 
advance  in  the  first  instance  the  necessary  funds  for  the 
development  and  operation  of  the  mining  claims.     The 
lessees  desired  to  lease  and  develop  the  mine.    It  is  appar- 
ent, from  the  surrounding  circumstances  and  view  point 
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of  both  parties  to  the  agreement  at  the  time  of  its  execu- 
tion that  the  profitable  development  of  the  mine  and  its 
operation  thereafter  were  an  expectancy.  It  will  be  ob- 
served, the  sixth  article  of  the  agreement  contemplates  that 
all  the  expenditures  made  by  the  lessees  in  their  develop- 
ment work  and  expenditures  for  and  in  installing  machin- 
ery and  digging  the  800-foot  tunnel  should  bo  reimbursed 
by  the  first  profits  taken  from  the  mine.  The  agreement 
between  the  parties  further  specifies  the  methods  of  work- 
ing the  mine,  and  that,  after  the  repayment  of  all  the  ex- 
penses incurred  by  the  lessees,  the  profits  from  the  ores 
should  bo  shared  alike  by  lessor  and  lessees.  There  is  a 
limitation  placed  upon  the  operating  expenses  to  be  incur- 
red by  the  lessees.  A  system  of  monthly  accounting  is  pro- 
vided for.  We  agree  with  counsel  for  respondent  that  the 
forfeiture  of  the  lease  or  contract  for  nonperformance  of 
the  conditions  or  for  abandonment  of  the  contract  is  at  the 
election  of  the  lessor.  But  it  is  further  urged  that  it  is 
undisputed  that  appellants  covenanted  to  put  improve- 
ments upon  the  mining  property,  and  that  they  have 
failed  to  perform  this  agreement ;  that  the  consideration 
for  such  covenants  to  appellants  was  the  possession  of  the 
property,  and  the  right  to  work  it;  that  such  consideration 
was  certain  ;  that  respondent  paid  such  consideration,  and 
that  thus  the  measure  of  damages  given  by  the  court  was 
correct.  In  support  of  this  contention  a  number  of  authori- 
ties are  cited.  Several  railroad  right  of  way  cases  have 
been  examined,  of  which  the  leading  one  of  Taylor  v. 
North  Pacific  Coast  R.  R.  Co.,  56  Cal.  317,  illustrates  the 
proposition.  There  the  owner  of  a  tract  of  land  granted 
a  right  of  way  over  it  to  a  railroad  company;  the  latter 
covenanting,  in  consideration  therefor,  to  build  for  the 
land  owner  a  wagon  road  in  lieu  of  one  destroyed  by  the 
railroad  company,  and  also  to  fence  both  sides  of  the  way 
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granted,  with  a  good  and  substantial  fence,  and  thereafter 
to  maintain  such  fence.  The  company  failed  to  construct 
the  road  or  build  the  fence,  and  the  action  was  for  breach 
of  the  covenant.  The  trial  court  allowed  the  plaintiff  to 
prove  and  recover  the  estimated  cost  of  constructing  the 
road  and  building  the  fence.  This  was  approved  by  the 
supreme  court,  and  that  court  observed : 

"The  building  of  the  road  and  fence  was  a  part  of  the 
consideration  for  the  grant  The  defendant  chose  to  stipu- 
late for  the  payment  of  the  consideration  in  this  way,  and 
we  cannot  see  why  it  is  not  as  much  bound  to  perform  its 
agreement  as  if  it  had  stipulated  to  pay  in  anything  else. 
Suppose,  for  instance,  it  had  agreed  to  deliver  to  plaintiff, 
as  a  part  of  the  consideration  for  the  right  of  way,  a 
thousand-dollar  United  States  four-per-cent.  bond,  and 
then  refused  to  keep  the  covenant.  Would  any  one  doubt 
that  the  plaintiff  could  maintain  an  action  for  its  breach, 
and  recover,  as  the  measure  of  damage,  the  value  of  the 
bond  I  We  see  no  difference  in  principle  between  the  ease 
supposed  and  the  present  one.  Here  the  agreement  was  to 
build  a  certain  road  and  a  certain  fence.  Failing  to  build 
them  we  think  defendant  should  be  made  to  pay  what  it 
would  reasonably  cost  to  construct  them." 

See,  also,  Logans-port,  etc.,  R.  Co.  v.  Wray,  5*2  Ind. 
578;  Cincinnati  Southern  R.  Co.  v.  Hudson,  88  Ky.  480 
(11  S.  W.  509)  ;  Cincinnati  &  Springfield  R.  Co.  v.  Vil- 
lage of  Carthage,  36  Ohio  St.  631 ;  St.  Louis,  J.  &  C.  R. 
R.  Co.  v.  Lurton,  72  111.  118;  Gathwrighi  v.  Callaway 
County,  10  Mo.  412 ;  Wilson  v.  Graham,  14  Tex.  222 ; 
Mayor,  etc.  v.  Second  Ave.  R.  R.  Co.,  102  N.  Y.  572  (7 
X.  E.  905,  55  Am.  Rep.  839)  ;  Slruit  v.  Farlar,  16  Mees. 
&  W.  249. 

It  may  be  observed  of  the  reasoning  in  Taylor  v.  Rail- 
road Co.,  supra,  that  an  actual  consideration  had  been 
paid;  that  is,  the  right  of  way  had  been  granted.  It  is 
also  inferable  that  the  erection  of  the  fence,  and  its  main- 


222  CLEOPATRA   MINING   CO.   v.   DICKINSON. 

Opinion  of  the  Court— Reavis,  C.  J.         [28  Wash. 

tenance,  and  the  building  of  the  road,  were  permanently 
valuable  to  the  plaintiff,  the  owner  of  the  land,  and  the 
measure  of  damages  was  correctly  stated  upon  the  facts 
of  the  case.  And  so  of  the  other  cases  of  a  similar  nature 
above  mentioned.  The  specific  payment  of  a  consideration 
entitles  the  one  who  pays  to  the  thing  paid  for  or  con- 
tracted to  be  done,  or  damages  in  default  of  the  doing 
thereof.  But  the  cases  mentioned  are  essentially  different 
in  the  facts  shown  from  the  case  at  bar.  What  was  the  con- 
sideration for  the  lease  of  the  mining  property  ?  It  cannot 
be  said  that  any  material  consideration  of  specific  amount 
or  ascertained  value  was  paid  by  the  lessor.  The  substan- 
tial consideration  moving  the  lessees  to  enter  into  the 
contract  was  the  ores  that  were  supposed  to  exist  in  the 
undeveloped  mine,  and  it  may  with  equal  reason  be  in- 
ferred that  the  substantial  inducement  to  the  lessor  to 
make  the  contract  was  its  share  of  the  profits  to  be  derived 
from  the  development  and  working  of  the  mine  during  the 
term  of  five  years  by  the  lessees.  It  was  not  in  contempla- 
tion that  the  lessees  should  ultimately  pay  for  the  costly 
machinery,  the  construction  of  the  tunnel  and  other 
things  mentioned  in  the  contract.  These  expenditures 
were  to  be  advanced  by  the  lessees,  and  they  were  to  be 
reimbursed  from  the  ores  taken  from  the  mining  claim. 
But  if,  as  alleged  by  the  lessees,  after  development  and 
examination,  the  ore  is  worthless  or  cannot  be  profitably 
mined,  it  is  apparent  that  further  expenditures  would  be 
valueless  to  either  lessor  or  lessees.  Under  these  circum- 
stances, in  any  reasonable  view,  the  mine  must  be  aban- 
doned. But,  again,  it  is  maintained  by  the  learned  counsel 
for  the  respondent  that  it  is  immaterial  whether  the  mine 
contained  mineral  in  paying  quantities  or  not ;  that  in  case 
of  the  abandonment  of  the  contract,  the  measure  of  dam- 
ages is  exactly  the  same  whether  it  was  rich  in  mineral  or 
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barren.  Several  oil-land  eases  from  Pennsylvania  are 
cited,  some  of  which  may  be  examined,  and,  we  think, 
fairly  distinguished  from  the  ease  under  consideration. 
Springer  v.  Citizens'  Natural  Gas  Co.,  145  Pa.  St.  430 
(22  Atl.  986).  In  this  case  an  oil  and  gas  lease  contained 
a  covenant  that  the  lessee  should  complete  a  well  within 
a  certain  time,  or  thereafter  pay  the  lessors  certain  sums 
M*ini-annually  until  such  completion,  and  stipulated  that 
the  failure  to  complete  the  well  or  make  such  payments 
>huuld  render  the  lea^o  void.  But  an  examination  of  the 
opinion  in  the  case  discloses  that  the  amount  of  damages 
for  failure  to  sink  the  well  within  a  specified  time  was 
nipulated  between  the  parties,  and  the  court  observed: 

"The  rule  adopted  by  this  court  in  Holmes  v.  Nat.  Gas 
('o.f  Xo.  123,  June  Term  1890,  is  not  applicable  here. 
In  that  case,  the  lessor  was  to  be  paid  only  for  oil  or  gas 
actually  found  and  used;  While  there  was  a  covenant  that 
the  lessee  should  drill  a  second  well,  it  was  not  stipulated 
that  anything  should  be  paid  for  failure  to  do  so; 
lience,  the  only  way  in  which  the  plaintiif  could  possibly 
prove  any  damages,  was  by  showing  that  there  was  oil 
•r  gas  in  his  land  which  could  and  would  have  been  ob- 
tained and  utilized  by  putting  down  another  well.  In  the 
case  at  bar,  however,  the  damages  for  delaying  to  drill 
are  fixed  and  liquidated  by  the  parties  themselves  in  their 
agreement." 

In  the  case  of  Gibson  r.  Oliver,  158  Pa.  St.  277  (27 
Atl.  961),  it  was  said  of  a  similar  contract: 

"The  manifest  purpose  of  the  lease  was  to  test  the  de- 
mised premises  for  oil  and  gas  purposes  by  putting  down 
two  wells  thereon.  This  was  not  done,  nor  was  it.  even 
attempted." 

It  also  appears  that  the  damages  were  stipulated.  So, 
in  Cochran  r.  Pew.  159  Pa.  St.  1*4  (28  Atl.  219),  a  simi- 
lar conclusion  was  reached  upon  the  authority  of  the  pre- 
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ceding  decisions.     But  in  an  oil-land  contract  before  the 
court  in  Bell  v.  Truit,  72  Ky.  257,  it  was  observed: 

"  ...  it  not  appearing  from  the  evidence  that 
the  appellee  would  in  any  reasonable  probability  have 
been  benefited  by  a  compliance  with  the  undertaking  to 
commence  operations  by  boring  or  mining  for  oil  on  his 
land,  he  should  in  no  event  have  recovered  more  than 
nominal  damages  for  the  breach  of  appellant's  covenant; 

It  is  a  cardinal  principle  in  the  measurement  of  dam- 
ages that  the  party  injured  shall  receive  compensation 
commensurate  with  his  loss  or  injury,  and  it  is  the  right  of 
the  person  who  is  bound  to  pay  the  compensation  not  to  be 
compelled  to  pay  more  than  compensation  and  costs.  It 
will  be  observed  from  an  examination  of  the  contract  under 
consideration  here  that  no  reasonable  inference  of  liqui- 
dated damages  is  gathered  from  its  expressions.  In  this 
regard  it  differs  from  the  coal-land  contracts  before  the 
supreme  court  of  Pennsylvania  in  the  cases  before  men- 
tioned. The  case  of  Colorado  Fuel  &  Iron  Co.  v.  Pry  or, 
25  Colo.  540  (57  Pac.  51),  seems  to  be  pertinent  and  ap- 
plicable to  the  present  controversy.  In  that  case  there  was 
an  undivided  one-half  interest  in  designated  coal  land, 
and  the  contract  provided  that  the  lessee  for  a  definite 
period  should  enter  upon  the  demised  premises,  and  work 
them  in  the  manner  necessary  to  a  good  and  economical 
mining  of  coal ;  that  the  work  should  commence  an  a  speci- 
fied date,  and  be  prosecuted  with  reasonable  diligence. 
The  lessee  was  required  to  pay  a  fixed  royalty  on  each  ton 
mined.  The  plaintiff  alleged  that  the  lands  contained 
large  and  valuable  deposits  of  merchantable  coal,  which 
could  be  worked  and  extracted  at  a  profit  by  the  expendi- 
ture of  money;  that  under  the  lease  the  lessee  entered  on 
the  premises,  opened  up  a  vein  of  coal,  and  had  since  re- 
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tained  possession,  and,  by  the  exercise  of  reasonable 
diligence  and  the  expenditure  of  a  reasonable  amount  of 
money,  could  have  extracted  from  the  mine  and  premises 
a  thousand  tons  of  coal  a  day ;  that  defendant  had  f ailed 
to  use  reasonable  diligence,  or  put  the  premises  in  work- 
ing order  for  the  mining  of  coal,  but,  on  the  contrary, 
had  ceased  operations,  and  discontinued  all  efforts  to 
prosecute  mining  on  the  lands.  The  defendant  answered, 
denying  that  the  lands  contained  coal  of  a  merchantable 
quality,  or  that,  by  the  exercise  of  diligence  or  by  the 
expenditure  of  a  reasonable  amount  of  money,  it  could 
have  extracted  and  mined  coal  from  the  lands  at  a  profit. 
To  this  defense  a  demurrer  was  sustained  by  the  trial 
court.  The  appellate  court,  in  reversing  the  ruling  upon 
the  demurrer,  observed: 

"The  party  seeking  to  recover  substantial  damages  for 
breach  of  a  contract  must  establish  the  facts  which  entitle 
him  to  sucli  recovery.  ...  In  construing  a  contract, 
the  first  point  to  ascertain  is,  what  the  parties 
meant,  understood  and  intended,  as  determined  by  the 
words  employed  .  .  .  and,  as  an  aid  in  this  respect, 
the  situation  of  the  parties,  and  the  facts  and  circum- 
stances surrounding  the  transaction  at  the  time  of  the  exe- 
cution of  the  contract,  as,  also,  its  subject  matter  and  the 
object  of  the  parties  in  making  it,  may  lie  taken  into  con- 
sideration. .  .  .  The  premises  were  demised  ex- 
pressly for  coal-mining  purposes.  They  were  not  then, 
nor  are  they  yet,  in  shape  to  produce.  Whether  they 
could  be  successfully  operated  as  a  coal  mine  depended 
upon  future  development.  By  the  transaction  the  les- 
sor expected  to  receive  compensation  in  the  way  of  roy- 
alty, and  the  lessee  profits  from  the  o peration  of  the  leased 
premises  as  a  coal  mine;  so  that  the  benefits  thus  realized 
would  be  mutual.  Unless  coal  was  found  of  a  merchant- 
able grade  which  could  be  produced  at  a  reasonable  profit, 
or  if  that  discovered  was  valueless,  to  require  the  lessee 
to  mine  it  and  pay  royalty  on  the  production  would  im- 

15 — 28  wash. 


226  CLEOPATRA  MINING  CO.   v.   DICKINSON. 

Opinion  of  the  Court— Reavis,  C.  J.         [28  Wash. 


pose  a  burden  without  any  benefits  in  return.  The  obli- 
gation was  imposed  upon  the  lessee  to  open  the  premises 
as  a  coal  mine,  and  operate  them  as  such;  but,  in  the 
absence  of  express  provisions  in  the  lease  regarding  what 
conditions  should  exist  before  a  penalty  would  attach 
for  a  failure  to  observe  this  obligation,  or  under  what 
circumstances  it  should  comply  with  this  provision,  thy 
law  presumes  that  the  parties  to  the  leasea  at  the  time  of 
its  execution,  considered  the  purpose  for  which  it  was 
executed  and  the  conditions  under  which  it  would  1/e 
mutually  beneficial  to  carry  out  its  terms  and  provisions, 
and,  therefore,  intended  by  the  language  employed  to  con- 
tract accordingly.  2  Parsons  on  Contracts,  *499.  The 
right  to  mine  having  been  granted,  the  law  implies  that 
the  lessee  should  exercise  reasonable  diligence  in  work- 
ing the  mine  (Koch's  Appeal,  03  Pa,  St,  434)  ;  but  unless 
coal  actually  existed  on  the  premises  of  a  merchantable 
grade,  which  could  be  produced  at  a  reasonable  profit,  or, 
if  none  existed,  or  that  which  was  found  was  valueless, 
then,  under  this  contract  of  lease,  it  would  be  under  no 
such  obligation." 

It  is  concluded  that  the  rule  for  the  measurement  of 
damages  announced  by  the  superior  court  was  erroneous ; 
that  the  basis  of  the  assessment  must  be  compensation  of 
the  plaintiff  for  whatever  loss  it  may  have  sustained  by 
reason  of  the  non-performance  of  the  contract  by  the 
defendants.  If  the  mine  in  fact  was  tested,  and  the  ores 
extracted  therefrom  are  without  commercial  value,  it 
would  seem  that  the  loss  to  plaintiff  could  not  be  substan- 
tial. If  upon  trial  it  is  shown  there  is  reasonable  proba- 
bility that  ores  can  be  taken  from  the  mine  at  a  reason- 
able profit,  and  what  quantity  can  bo  reasonably  pro- 
duced under  the  terms  of  the  contract  when  performed, 
the  profits  on  plaintiff's  share  of  the  ores  so  derived  from 
the  mine  should  then  be  the  measure  of  plaintiff's  dam- 
ages.    What  is  hero  determined  is  that  upon  the  case  as 
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it  appears  now,  plaintiff  is  entitled  to  such  damages  as 
can  be  ascertained,  and  flowing  from  the  non-performance 
of  the  whole  contract,  and  such  elements  of  damage 
must  be  established  by  the  plaintiff  as  compensatory  for 
its  loss. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  these  conclusions. 

White,  Fullebton,  IIadley,  ^Iount,  Andebs  and 
DuxbaBj,  JJ.,  concur. 
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J<uix  B.  Gustafson,  Respondent,  v.  Seattle  Traction 
Company,  Appellant. 

MASTER   AND    SERVANT  —  NEGLIGENCE    OF    MASTER  —  SUFFICIENCY    OF 
EVIDENCE. 

The  question  of  defendant's  negligence  Is  one  for  the  Jury, 
where  its  superintendent  directed  a  2,100-pound  hammer  to  be 
fastened  to  the  top  of  the  gins  of  a  pile  driver  and  then  ordered 
six  men  to  take  hold  of  a  rope  to  let  down  the  gins,  which  were 
movable  on  an  axle,  and  the  plaintiff  was  injured  by  being  caught 
by  the  rope,  as  it  slipped  through  the  hands  of  his  fellow  ser- 
vants; there  being  evidence  that  the  easy  and  safe  way  to  lower 
the  gins  was  by  first  letting  down  the  hammer,  and  there  being 
a  conflict  in  the  testimony  as  to  the  number  of  men  who  actually 
had  hold  of  the  rope. 

SAME  —  INSTRUCTIONS  —  MASTER'S  DUTY. 

An  instruction  upon  the  duty  of  the  master  to  provide  reason- 
ably safe  machinery  and  appliances  is  not  erroneous  when  it 
adds  as  a  duty  of  the  master  that  he  is  "not  to  expose  the  ser- 
vant to  danger  in  the  performance  of  his  work." 

SAME  —  EXPERT  WITNESSES. 

In  an  action  to  recover  for  injuries  received  by  rea- 
son of  plaint! If 8  being  caught  and  thrown  by  a  rope  which 
he  and  some  fellow  servants  were  directed  to  take  hold  of  for  the 
purpose  of  lowering  the  gins  of  a  pile  driver,  with  a  2,100-pound 
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hammer  fastened  at  the  top,  where  plaintiff  had  introduced  the 
testimony  of  his  fellow  servants  that  the  number  of  men  ordered 
to  take  hold  of  the  rope  was  Insufficient  to  hold  it  and  the  de- 
fendant had  introduced  an  expert  engineer  who  testified,  after 
making  a  mathematical  calculation,  that  the  superintendent  had 
directed  a  sufficient  force  to  manage  the  rope,  a  charge  to  the 
jury  that  all  evidence  given  as  to  the  opinion  of  an  expert  witness 
should  be  considered  and  weighed  by  them  "with  caution";  that 
"when  the  testimony  of  the  witness  entered  the  domain  of  opin- 
ion, then  his  testimony  should  be  weighed  and  considered  by  you 
with  caution,"  was  erroneous,  on  the  ground  that  expert  testimony 
is  entitled  to  be  weighed  by  the  same  tests  as  other  testimony,  and 
on  the  further  ground  that  the  reiterated  use  of  the  term  "cau- 
tion" in  connection  with  the  expert's  testimony  tended  to  single 
out  and  impair  the  weight  of  his  testimony. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,,  Judge  pro  tern.     Reversed. 

Preston,  Carr  <&  Oilman,  for  appellant 
Brady  &  Gay,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  for  damages  for  personal  in- 
juries. The  superintendent  of  the  defendant  street  rail- 
way company  was  driving  piles  in  repairing  the  track  of 
the  street  railroad.  The  pile  driver  was  so  constructed 
that  the  gins  (that  is,  the  upright  pieces  between  which 
the  hammer  plays  when  the  driver  is  in  operation)  could 
be  raised  and  lowered.  They  were  built  upon  a  fulcrum 
about  the  center  of  the  car.  When  the  driver  was  re- 
moved from  place  to  place,  the  gins  were  turned  down, 
so  as  to  lie  lengthwise  of  the  car.  When  the  driver  was 
in  operation,  the  gins  were  turned  so  as  to  stand  in  an 
upright  position.  The  car  was  moved  from  place  to  place 
on  the  track  by  attaching  to  it  a  car  with  an  electric 
motor.  The  driver  could  be  raised  or  lowered  by  moving 
on  an  axle  or  channel  pin.    It  was  about  thirty-three  feet 


GUSTAFSON  v.  SEATTLE  TRACTION  CO.  229 

Apr.  1902.]         Opinion  of  the  Court— Rea vib,  C.  J. 

in  length,  eleven  feet  below  the  axle  or  channel  pin,  and 
twenty-two  feet  above.  The  hammer  weighed  about  2,100 
pounds.  In  the  end  of  the  car  was  placed  a  block  with 
pulleys.  There  was  also  another  block  with  pulleys 
fastened  to  the  bottom  of  the  pile  driver.  Through  these 
pulleys  passed  a  rope,  of  which  one  end  was  left  free,  and 
extended  for  some  distance.  The  superintendent  desir- 
ing to  remove  the  pile  driver  from  where  a  pile  had  been 
driven  to  the  opposite  side  of  the  track,  it  was  necessary 
to  lower  the  gins  so  that  they  could  pass  underneath  a 
trolley  wire  which  extended  some  distance  above  the  level 
of  the  track.  The  hammer  was  attached  to  the  top  of  the 
gins,  and  left  in  that  position.  The  blocks  and  tackle 
were  rigged  to  the  lower  end  of  the  gins.  The  superin- 
tendent directed  the  plaintiff  and  five  other  men  to  take 
bold  of  the  fall  which  extended  from  the  blocks,  so  as  to 
steady  the  gins.  While  the  gins  were  being  lowered,  the 
rope  slipped  or  wras  pulled  from  the  hands  of  the  men, 
and  the  gins  fell  rapidly,  taking  the  rope  with  such  ra- 
pidity that  plaintiff's  foot  or  leg  became  entangled  in  it; 
and  he  was  thrown  a  considerable  distance,  and  sustained 
the  injuries  alleged  in  the  complaint  The  verdict  was 
for  the  plaintiff. 

1.  The  first  error  claimed  by  appellant  is  the  denial 
of  defendant's  motion  for  a  non-suit  at  the  conclusion  of 
plaintiff's  testimony,  and  for  dismissal  at  the  conclusion 
of  trial.  The  material  conflict  in  the  testimony  was  as 
to  the  ability  of  the  five  men  to  hold  the  rope  which  they 
were  ordered  to  take  by  the  superintendent,  and  let  the 
gins  down  slowly.  The  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  the  men  holding  the  rope 
were  not  able  to  prevent  the  rapid  falling  of  the  gins. 
There  was  also  some  dispute  in  the  testimony  relative  to 
the  number  of  men  who  actually  had  hold  of  the  rope.     It 
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was  maintained  by  plaintiff  that  the  easy  and  safe  way  to 
lower  the  gins  was  to  first  let  down  the  hammer,  and  that 
there  was  risk  in  the  method  directed  by  the  superintend- 
ent. We  think  the  question  of  negligence  on  the  part  of 
the  defendant  was  appropriately  one  for  the  consideration 
of  the  jury. 

2.  Counsel  for  defendant  complain  of  part  of  an  in- 
struction given  by  the  court  as  follows: 

"It  is  the  duty  of  a  master  to  furnish  to  the  servant 
reasonably  safe  and  secure  machinery  and  appliances  in 
the  performance  of  his  work,  and  not  to  expose  the  serv- 
ant to  danger  in  the  performance  of  his  work." 

But  a  careful  examination  of  the  whole  instruction 
relative  to  the  master's  duty  does  not  leave  a  prejudicial 
meaning  in  the  expression  "not  to  expose  to  danger,"  etc. 
The  instruction,  all  together,  fairly  placed  before  the  jury 
the  duty  of  the  master  to  provide  reasonably  safe  ma- 
chinery and  appliances  in  the  performance  of  the  work. 
It,  perhaps,  may  be  said  that  the  statement  that  the 
master  ought  not  to  expose  the  servant  to  danger  in  the 
performance  of  his  work  is  correct,  as  an  abstract  legal 
statement;  and,  while  not  a  happy  expression  to  embody 
in  an  instruction,  we  do  not  think  an  inference  was  drawn 
from  it  that  was  injurious  to  the  defendant 

3.  The  superintendent  directed  the  plaintiff  and  his 
fellow  workmen  to  take  hold  of  the  rope  and  lower  the 
gins,  and  one  important  contention  was  whether  the  num- 
ber of  men  who  were  ordered  to  take  hold  of  the  rope  was 
sufficient  to  let  the  gins  down  in  safety.  There  was  tes- 
timony of  the  workmen  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  the  number  of  men  called  to  hold  the 
rope  was  insufficient,  and  they  were  not  able  to  carry  out 
the  direction.  This  evidence  included  an  expression  of 
opinion  by  these  workmen,  who  were  themselves  familiar 
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with  the  construction  of  the  pile  driver,  and  had  partici- 
pated in  the  attempt  to  perform  the  orders  of  the  super- 
intendent. Defendant  had  an  expert  witness  (an  engi- 
neer), who  was  given  what  purported  to  l>e  the  facts  at- 
tending the  operation  of  the  pile  driver  and  the  accident, 
and  who  had  made  a  mathematical  calculation  as  to  tho 
ability  of  the  numl>er  of  men  mentioned  to  proi>crly  con- 
trol the  rope,  and  the  opinion  given  l>y  the  cxjiert  tended 
to  sustain  the  contention  of  the  defendant  that  there  was 
Mifficient  force  to  manage  the  rope.  The  court,  on  tho 
submission  of  the  cause,  gave  the  following  instruction : 

"There  has  been  some  expert  testimony  given  in  this 
case.  The  court  instructs  you  that  all  evidence  given  as 
to  the  opinion  of  a  witness  should  be  considered — of  the 
"pinion,  mark  you,  of  a  witness — should  be  considered 
and  weighed  by  you  with  cfcution.  You  are  to  carefully 
separate,  if  a  witness  is  introduced  as  an  expert,  what  he 
testifies  to  as  a  fact,  and  what  he  testifies  as  to  his  opinion. 
As  to  facts  that  he  testifies  to  that  came  under  his  ob- 
servation, of  course,  his  testimony  is  to  be  weighed  the 
*ame  as  any  testimony  of  any  witness  who  is  credible,  or 
whom  you  find  to  be  credible,  who  testifies  to  what  he  saw, 
to  what  he  heard,  or  to  what  he  knew.  But  when  the  tes- 
timony of  the  witness  entered  the  domain  of  opinion,  then 
his  testimony  should  be  weighed  and  considered  by  you 
with  caution.  While  the  testimony  of  experts  is  coiujk'- 
tent,  its  weight  and  credibility  is  a  matter  entirely  for 
your  consideration.  Such  testimony  should  be  carefully 
considered  with  reference  to  the  supposed  or  proven  facts 
upon  wThich  the  opinion  of  the  expert  or  experts  are 
founded." 

The  giving  of  this  instruction  is  assigned  as  error 
prejudicial  to  the  defendant  It  is  urged  that  the  instruc- 
tion applied  particularly  to  the  expert  witness  introduced 
by  defendant,  and  thus  singled  out  his  testimony,  and 
directed  that  it  be  weighed  with  caution.     Relative  to  the 
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proper  instruction  in  the  submission  of  expert  testimony 
to  the  jury,  there  is  apparently  much  confusion,  when  the 
reported  cases  are  examined,  and  some  of  them  are  seem- 
ingly irreconcilable.  Rogers,  Expert  Testimony  (2d  ed.), 
§  206,  states  the  different  theories: 

fci(l)  That  expert  testimony  is  to  be  considered  like 
any  other  testimony  in  the  case,  and  tried  by  the  same 
tests.  (2)  That  expert  testimony  is  to  be  received  with 
caution.  (3)  That  expert  testimony  is  entitled  to  little 
weight.  (4)  That  expert  testimony  is  entitled  to  great 
weight." 

From  an  examination  of  the  authorities,  it  would  seem 
that  some  confusion  arises  when  the  probative  value  of 
opinion  evidence  and  its  competency,  as  legal  proposi- 
tions, are  under  discussion,  and  when  it  is  commingled 
with  what  should  be  the  proper  instructions  given  to  the 
jury.  The  great  weight  of  legal  opinion  seems  to  be  that 
opinion  evidence  is  less  reliable,  less  valuable,  than  evi- 
dence of  facts.  This  view  is  frequently  expressed  by  emi- 
nent jurists.  Judge  Miller  in  Middlings  Purifier  Co. 
i\  Christian,  4  Dill.  448;  also  Beaubien  v.  Cicottc,  12 
Mich.  459;  Grigsby  v.  Clear  Lake  Water  Co.,  40  Cal., 
3!)G;  Hayes  v.  'Wells,  34  Md.  512.  But  it  does  not  neces- 
sarily follow  that  such  expressions  of  the  value  of  expert 
testimony,  although  correct  and  the  general  view,  should 
be  embodied  in  instructions  to  a  iurv.  It  certainlv  can- 
not  be  laid  down  as  a  general  rule  to  be  given  to  a  jury 
that  expert  testimony  is  of  great  value  or  little  value.  In 
fact,  it  may  sometimes  be  of  great  value,  and  sometimes 
valueless.  It  depends  on  a  variety  of  circumstances  which 
ought  to  be  considered,  among  which  the  most  important 
are  the  extent  of  the  knowledge  of  the  expert,  his  oppor- 
tunities for  observation,  and  his  skill  and  experience.  It 
would  seem  then  that  the  first  view  is  correct ;  that  is, 
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that  such  testimony  is  to  be  considered  and  weighed  by 
the  same  tests  as  other  testimony,  although  it  may  l>e  ap- 
propriate for  the  court,  according  to  the  nature  of  the  trial 
and  the  evidence,  to  explain  something  of  the  nature  of 
expert  testimony,  and  to  define  the  difference  between  the 
witness  who  testifies  to  facts  and  one  who  testifies  to  his 
opinion:  and  perhaps  all  of  the  instruction  under  con- 
sideration cannot  be  said  to  lx>  objectionable.  But  the 
court,  in  the  instruction,  applies  it  principally  to  one  wit- 
ness, and,  after  an  injunction  to  carefully  weigh,  adds 
that  this  must  be  done  with  caution,  and  re]>eats  in  the  in- 
struction that  this  testimony  must  he  considered  with 
caution.  The  contention  of  counsel  for  appellant  that 
the  use  of  the  word  ''caution,"  repeated  in  the  connec- 
tion in  which  is  was  placed,  tended  to  single  out  and  im- 
pair the  weight  of '  the  evidence  given  by  the  expert, 
seems  reasonable;  and,  under  the  distinction  between  the 
functions  of  the  court  and  those  of  the  jury,  fundamental 
in  the  trial  of  law  cases,  the  competency  of  evidence  must 
he  determined  by  the  court,  and  its  weight  by  the  jury. 
The  word  ''caution,"  in  the  sense  used  here  and  in  other 
instructions  of  similar  import,  has  been  deemed  in  other 
jurisdictions  sufficiently  prejudicial  to  reverse  the  case. 
Atchison,  etc.  R.  R.  Co.  v.  Thul,  32  Kan.  255  (4  Pac. 
352,  49  Am.  Rep.  484)  ;  People  v.  Seaman,  107  Mich. 
34S  (Go  X.  W.  203,  61  Am.  St.  Rep.  320)  ;  Louisville, 
etc.,  Ry.  Co.  v.  Whitehead,  71  Miss.  451  (15  South. 
■M»0,  42  Am.  St.  Kep.  472)  ;  Weston  v.  Brown,  30  Xeb. 
60!)  (46  X.  W.  820);  Mate  r.  Hundley,  46  Mo.  414; 
Burney  v.  Torrey,  100  Ala.  157  (14  South.  085,  40  Am. 
St.  Rep.  33)  ;  Eggers  v.  Eggers,  57  Ind.  401;  Pannell  v. 
Commonwealth,  80  Pa.  St.  200.  It  is  true,  a  contrary  rul- 
ing has  been  made  by  some  of  the  courts.  See  United 
States  v.  Pendergast,  32  Fed.  1JKS;  Whilaker  r.  Parker, 
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42  Iowa,  585 ;  People  v.  Perriman,  72  Mich.  184  (40 
X.  W.  425).  The  last  case  seems  to  have  been  disap- 
proved in  People  v.  Seaman,  supra. 

For  error  in  this  instruction,  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

IIadley,  Fullerton,  White  and  Mount,  JJ.,  concur. 


[No.    4019.      Decided   April   9,    1902.] 

First   National  Bank   of   Snohomish,  Appellant,  v. 
28  2341  Robert  Parker,  Appellant. 

(37 3G| 

COUNTERCLAIM  —  INTERPOSITION    TO   MORTGAGE   FORECLOSURE. 

Under  Bal.  Code,  §  4913,  subd.  1,  which  provides  that  a  coun- 
terclaim may  be  set  up  "in  an  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action/'  de- 
fendant may,  in  an  action  for  the  foreclosure  of  a  mortgage, 
counterclaim  for  damages  suffered  by  reason  of  the  occupation 
and  use  of  the  premises  by  plaintiff  prior  to  foreclosure,  since 
the  realty  upon  which  the  mortgage  lien  is  sought  to  be  enforced 
is  connected  with  the  subject  of  the  action,  within  the  purview 
of  the  rule  that  statutes  authorizing  counterclaims  should  be 
liberally  construed.  , 

MORTGAGES  —  DEFAULT  IN   INTEREST  —  ELECTION    TO   FORECLOSE — LIM- 
ITATIONS. 

A  stipulation  in  a  mortgage  that  upon  default  in  the  payment 
of  interest  the  right  of  foreclosure  should  immediately  accrue 
would  not  set  the  statute  of  limitations  running  from  the  date 
of  such  default,  where  the  default  had  not  been  claimed  by  the 
mortgagee. 

JUDGE    PRO    TEMPORE  —  FAILURE    TO    SWEAR  —  OBJECTION     NOT    URGED 
riELOW. 

An  objection  that  the  judge  pro  tern,  who  tried  the  cause  was 
-iOt  sworn  cannot  be  urged  on  appeal  when  not  raised  below  by 
seasonable  objection. 
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Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Robert  A.  Hulbert,  Judge  pro  tern.     Affirmed. 

J.  A.  Coleman,  for  plaintiff. 
George  E.  Banks,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  to  foreclose  a  mortgage  on  cer- 
tain real  estate  in  Snohomish  county.  The  complaint  is 
in  the  usual  form,  upon  a  mortgage  executed  to  the  Lom- 
bard Investment  Company,  and  by  that  company  there- 
after assigned  to  plaintiff,  appellant  The  allegations  of 
the  complaint  were  admitted  by  the  defendant  and  appel- 
lant Parker,  the  mortgagor.  Two  affirmative  defenses  and 
a  counterclaim  were  inter]K>sed  by  said  defendant.  The 
first  defense  was  that  a  provision  in  the  mortgage  provided 
that  upon  the  default  of  the  payment  of  the  interest  or  any 
part  when  due  the  right  of  foreclosure  should  immediate- 
ly accrue,  that  such  default,  had  occurred  more  than  six 
years  before  the  commencement  of  the  action,  and  that 
by  reason  thereof  the  action  was  barred  by  the  statute 
of  limitations.  The  second  defense  was  that  the  plain- 
liff  was  not  the  real  party  in  interest.  The  counterclaim 
is  that  plaintiff,  through  its  cashier,  Snyder,  brought  an 
action  in  1896  for  the  possession  of  the  mortgaged  prem- 
ises against  the  defendant,  and  in  said  action  had  a  writ 
of  restitution  issued;  that  plaintiff  thereupon  went  into 
possession  of  the  premises,  and  retained  such  possession 
until  the  final  determination  of  the  action,  when  de- 
fendant was  restored  to  the  possession  of  the  premises; 
that  by  reason  of  plaintiff's  retention  of  the  possession 
of  the  mortgaged  premises  defendant  was  damaged  in 
the  sum  of  $1,970,  and  the  specification  of  the  damages 
sustained  is  made.     Plaintiff  demurred  to  the  affirmative 


236  FIRST  NATIONAL  BANK  v.  PARKER. 

Opinion  of  the  Court— Reavis,  C.  J.         [28  Wash. 

defenses  and  counterclaim.  The  demurrer  of  the  defense 
was  sustained  and  that  to  the  counterclaim  overruled. 
A  jury  was  called  to  assess  the  damages  alleged  in  the 
counterclaim.  The  court,  after  reducing  the  assessment 
of  damages  to  some  extent,  affirmed  the  finding  of  the 
jury,  and  allowed  $1,000  counterclaim,  and  decreed 
foreclosure  for  the  remainder  due  upon  the  mortgage. 
Both  parties  have  appealed. 

Plaintiff  assigns  as  error  the  overruling  of  the  demur- 
rer to  the  counterclaim,  and  the  reduction  of  the  amount 
due  upon  the  mortgage  in  the  amount  of  the  counterclaim. 
It  is  maintained  by  counsel  for  plaintiff  that  the  de- 
murrer to  the  counterclaim  should  have  been  sustained, 
that  the  allowance  of  any  counterclaim  in  the  action  was 
error,  and  that  the  damages  specified  were  not  the  sub- 
ject of  counterclaim  within  Bal.  Code,  §  4913.  Subd.  1 
of  the  section  permits  a  counterclaim  "in  an  action  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  with  the  subject  of  the  action."  The  construc- 
tion of  this  section  and  similar  language  in  other  codes 
has  not  been  uniform  or  clear.  See  Pomeroy,  Remedies 
&  Remedial  Rights,  §  775 ;  Collier  v.  Ervin,  3  Mont  14*2. 

The  general  rule  is  that  the  statute  authorizing  a  coun- 
terclaim should  bo  liberally  construed.  It  is  said  in  22 
Am.  &  Eng.  Enc.  Law,  p.  390: 

"In  actions  in  which  either  a  contract  or  a  transaction 
which  is  not  a  contract,  is  set  forth  as  the  foundation  of 
the  plaintiff's  claim,  counterclaims  may  be  interposed 
which  neither  arise  out  of  the  same  contract  nor  out  of 
the  same  transaction,  if  they  are  connected  with  the  sub-, 
ject  of  the  action.  The  subject  of  an  action  is  either  the 
property  which  is  thereby  sought  to  be  recovered  or  al- 
leged to  be  injured,  or  a  violated  right  or  the  right,  to 
enforce  or  maintain  which,  the  action  is  brought." 
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It  would  seem  in  the  present  action  that  virtually  the 
same  parties  are  in  controversy  as  were  in  the  case  of 
Snyder,  who  is  the  cashier  of  plaintiff,  against  Parker, 
and  reported  in  19  Wash.  27C  (53  Pac.  59,  C7  Am.  St 
Rep.  726).  In  that  case  the  plaintiff  claimed  the  prem- 
ises under  a  deed  absolute  in  form,  which,  however,  was 
adjudged  to  be  a  'mortgage  and  only  a  lien  on  the  premises. 
In  the  case  at  bar  the  action  is  to  foreclose  a  lien  upon  the 
same  property.  It  would  seem  that,  by  the  acta  author- 
ized by  the  plaintiff  in  taking  and  holding  possession  of 
the  premises  and  which  were  found  to  be  injurious,  the 
subject  matter  of  the  lien  was  damaged,  and  that  the  de- 
fendant is  entitled  to  such  damages,  and  wTe  think  in  this 
case  that  the  realty  may  properly  be  held  as  connected 
with  the  subject  of  the  action.  Metropolitan  T.  Co.  v. 
Tonawanda,  etc.,  R.  li.  Co.,  43  Hun,  521;  Tinsley  v. 
Tinsley,  15  B.  Mon.  454.  Upon  the  record  here  we  are 
not  disposed  to  disturb  the  finding  of  the  amount  of  the 
counterclaim. 

The  errors  assigned  by  the  defendant  in  sustaining  the 
demurrers  to  the  affirmative  defenses  are  not  well  taken. 
The  general  rule,  that  such  stipulations  as  appear  in  the 
mortgage  providing  for  default  and  that  the  cause  of 
action  may  accrue  upon  non-payment  of  interest,  is  that 
such  default  must  be  claimed  by  the  mortgagee,  or  it  is 
waived.  It  is  for  the  benefit  of  the  mortgagee,  and  can- 
not be  taken  advantage  of  by  the  mortgagor.  The  ob- 
jection that  the  judge  pro  tern,  was  not  sworn  is  not  avail- 
able here,  because  not  raised  in  the  record  by  seasonable 
objection.  See  State  ex  rel.  Cougill  v.  Sachs,  3  Wash.  691 
(29  Pac.  446). 

The  judgment  is  affirmed.  Xeither  party  will  recover 
costs  on  appeal 

White,  Mount,  Fullebton,  Hadlky  and  Dunbar, 
JJ.,  concur. 


238         TACOMA  V.  TACOMA  CEMETERY. 

Opinion  of  tfre  Court— White,  J.  [28  Wash. 

[No.   4116.      Decided   April   9,   1902.] 

City  of   Tacoma,  Respondent,  v.   Tacoma  Cemetery, 

Appellant. 

CHARITABLE   TBUSTS  —  CEMETERY  —  POWER  OP  TRUSTEES   TO   SELL. 

Where  a  donor  deeds  lands  for  cemetery  purposes  to  a  board 
of  trustees  who  had  been  selected  for  that  purpose  by  town 
trustees,  to  take  title  in  behalf  of  the  town  in  the  name  of  such 
board  and  to  perfect  their  organization  for  the  management  of 
the  cemetery  grounds  as  they  deem  best,  the  conveyance  reciting 
that  the  grantee  should  be  such  board,  "their  successors  and 
assigns/'  there  is  implied  authority  in  the  deed  for  such  trustees 
to  sell  portions  of  the  land  and  apply  the  proceeds  to  the  better- 
ment of  the  remainder  for  the  purposes  of  the  original  grant, 
and  its  terms  negative  the  presumption  of  any  intention  to  re- 
quire that  the  whole  tract  should  be  retained  in  specie. 

SAME  —  EXECUTION   OF   TRUST  —  PRESUMPTION   FROM   ACQUIESCENCE. 

Where  portions  of  a  tract  donated  for  charitable  purposes 
were  alienated  by  the  trustees  about  two  years  after  the  convey- 
ance of  the  land  to  them,  and  such  alienation  silently  acquiesced 
in  for  a  period  of  fourteen  years  by  all  parties  interested  in  the 
trust,  the  presumption  is  that  such  manner  of  executing  the 
trust  was  confirmed  thereby,  when  it  appears  that  the  sales  were 
made  in  good  faith,  and  the  proceeds  were  used  in  carrying  on 
tjie  trust,  apparently  for  the  benefit  of  the  trust. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thai)  Huston,  Judge.     Affirmed. 

Reid  £  Meade,  for  appellant 

yVilliam  P.  Reynolds  and  Emmett  N.  Parker,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — Respondent  brought  suit  against  appel- 
lant to  recover  possession  of  certain  lands.  By  its  first 
cause  of  action  it  sought  to  recover  a  certain  strip  of  land, 
and  by  its  second  cause  of  action  sought  to  recover  pos- 
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session  of  certain  streets  and  alleys.  Apj>ellant  answered 
each  cause  of  aetiou,  denying  certain  allegations,  and 
pleading  to  each  cause  a  separate  answer.  These  separate 
answers  were,  in  effect,  a  recital  of  the  history  of  the  title 
of  the  land  in  dispute.  Respondent,  by  its  first  cause  of 
action,  sought  only  to  recover  a  very  narrow  strip  of 
land.  Appellant,  by  its  separate  answer  to  said  first  cause 
<»f  action,  alleged  that  respondent  claimed  not  only  this 
narrow  strip,  but  considerable  adjacent  land,  under  the 
>ame  dee<ls.  As  it  was  the  mutual  desire  of  counsel  to 
have  this  additional  land  brought  into  the  controversy, 
no  objection  was  made  to  this  manner  of  pleading.  Ite- 
<I>ondent  replied  to  the  separate  answers.  Trial  was 
had  before  the  court  without  a  jury,  a  jury  being  waived, 
and  the  court  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law.  There  is  no  question  over  the  facts  found 
l'v  the  court.  The  court  found  that  the  appellant  had  no 
(state  or  interest  in  the  land  in  controversy.  Appellant 
July  excepted  to  the  court's  conclusions  of  law  from  the 
facts  found.  Judgment  was  rendered  in  favor  of  the 
respondent.     From  this  judgment  the  appeal  is  taken. 

The  facts,  in  substance,  are:  The  respondent  is  a  mu- 
nicipal corporation,  the  successor  of  the  Town  of  New  Ta- 
coina,  a  municipal  corporation,  which  was  in  existence 
prior  to  1881.  The  Town  of  Xew  Tacoma  in  1881  was 
using  part  of  the  land  in  controversy  for  burial  purposes. 
The  board  of  trustees  of  Xew  Tacoma  in  October,  1881, 
hy  resolution  entered  on  their  minutes,  appointed  J.  A. 
Banfield,  J.  II.  Houghton,  and  B.  Barlow  to  act  as  the 
board  of  trustees  of  the  Xew  Tacoma  Cemetery,  with  full 
power,  as  such  board,  to  acquire  title  to  land  to  be  donated 
by  the  Tacoma  Land  Company  to  the  towTn  of  Xew  Ta- 
coma for  cemetery  purposes,  and  to  perfect  their  organ- 
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ization  for  the  management  of  the  cemetery  grounds  as 
they  deemed  best.  On  the  10th  of  May,  1882,  the  Tacoma 
Land  Company  executed  and  delivered  to  Banfield, 
Houghton,  and  Barlow  the  following  deed: 

''The  Tacoma  Land  Company,  a  corporation,  to  John  A. 
Banfield,  Joseph  H.  Houghton  and  Byron  Barlow,  all 
of  Tacoma,  Washington  Territory,  The  Board  of  Trustees 
of  the  New  Tacoma  Cemetery. 

"Whereas  the  party  of  the  first  part  desires  to  convey 
to  the  town  of  Xew  Tacoma  the  real  estate  hereinafter  de- 
scribed for  a  cemetery ;  and 

"Whereas  the  board  of  trustees  of  the  said  Town  of 
Xew  Tacoma  by  resolution  duly  passed  on  the  19th  day 
of  October,  A.  D.  1881,  and  entered  in  its  records  did 
designate  and  appoint  the  said  John  A.  Banfield,  Joseph 
H.  Houghton  and  Byron  Barlow  to  act  as  the  board  of  trus- 
tees of  the  Xew  Tacoma  Cemetery,  with  full  power  as  such 
Iward  to  acquire  title  to  the  land  donated  by  the  Tacoina 
Land  Company  to  the  Town  of  Xew  Tacoma,  for  cemetery 
purposes,  and  also  to  perfect  such  organization  for  the  man- 
agement of  said  cemetery  grounds  as  they  deemed  best ; 

"Xow  this  indenture  witnesseth  that  by  reason  of  the 
premises  and  for  and  in  consideration  of  one  dollar  to  it 
paid,  the  receipt  whereof  is  hereby  acknowledged,  the  said 
party  of  the  first  part  does  grant,  bargain,  sell  and  convey, 
and  covenant  to  warrant  and  defend  unto  the  said  The 
Board  of  Trustees  of  the  Xew  Tacoina  Cemetery  above 
named,  party  of  the  second  part,  their  successors  and 
assigns,  the  following  described  real  estate  situate  in 
Pierce  county,  Washington  Territory,  viz.,  Lots  number 
one  (1)  and  the  northeast  quarter  of  the  northwest  quarter 
of  section  19,  in  township  20  north,  of  range  3  east  of  the 
Willamette  Meridian,  containing  according  to  the  United 
States  survey  seventy-one  acres  and  twenty-four  hun- 
dredths of  an  acre  more  or  less.  In  witness  whereof/'  etc. 

On  the  15th  of  July,  1884,  Banfield,  Houghton,  and 
Barlow  associated  with  themselves  George  E.  Atkinson 
and  Stuart  Rice  for  the  purpose  of  more  effectually  exe- 
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euting  their  trust.  They  formed  a  corporation  under  the 
laws  of  the  territory  of  Washington,  under  the  corpor- 
ate name  of  Tacoma  Cemetery.  The  last  corporation  is 
the  appellant.  On  the  16th  of  July,  1884,  the  city  coun- 
cil of  the  city  of  Tacoma  confirmed  the  action  of  Ban- 
field,  Houghton,  and  Barlow  in  forming  the  Tacoma  Cem- 
etery, and  directed  said  trustees  to  convey  to  the  Tacoma 
Cemetery  the  land  conveyed  to  said  trustees  by  the  Ta- 
coma Land  Company.  The  said  trustees  on  July  30, 
1884,  executed  and  delivered  to  said  Tacoma  Cemetery  a 
deed  for  said  land,  reciting  in  the  deed  that  the  same  was 
made  under  the  resolution  of  the  city  council  of  the  city 
of  Tacoma,  directing  them  "to  convey  to  the  said  Tacoma 
Cemetery,  for  the  purpose  of  carrying  into  effect  the  in- 
tention of  the  donor,  the  Tacoma  Land  Company,  and  to 
secure  to  the  citizens  of  Tacoma  the  full  benefit  of  said 
grant  of  land  for  cemetery  purposes."  On  the  19th  of 
September,  1884,  and  on  the  7th  of  March,  1885,  the  Ta- 
coma Cemetery  conveyed  to  the  Tacoma  Light  &  Water 
Company,  a  corporation  engaged  in  the  business  of  con- 
veying water  to  the  city  of  Tacoma  and  its  inhabitants, 
12.15  acres  of  said  land.  The  said  deed  of  September 
19th  conveyed  5.79  acres;  the  same  being  part  of  the 
12.15  acres  described  in  the  deed  of  March  7,  1885.  In 
1884,  after  the  making  of  the  deed  of  September  19,  1884, 
the  Tacoma  Cemetery  and  the  Tacoma  Light  &  Water 
Company  constructed  a  substantial  fence  dividing  the 
land  conveyed  to  the  Tacoma  Light  &  Water  Company 
from  the  land  retained  by  the  Tacoma  Cemetery,  and  the 
fence  remained  continuously  until  the  year  1898.  In  the 
year  1S84  the  Tacoma  Light  &  Water  Company  went  into 
actual  physical  occupancy  and  possession  of  a  strip  of  the 
land  *o  conveyed  to  it,  and  so  continued  until  the  22d  of 
June,  189*3.     This  strip  was  about  tfG  feet  wide,  and  was 

Iff  -  -JH    WASH. 
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used  as  a  way  for  its  water  flume.  On  the  last  date  the 
Tacoma  Light  &  Water  Company  conveyed  the  land  de- 
scribed in  its  two  deeds  to  the  city  of  Tacoma,  and  the  city 
of  Tacoma  went  into  possession  of  said  strip,  and  retained 
possession  until  1898,  and  has  continued  in  open  and  no- 
torious possession  of  part  of  said  strip  ever  since  it  was  con- 
veyed to  it.  No  part  of  the  land  described  in  the  deed 
from  the  Tacoma  Light  &  Water  Company  to  the  city  of 
Tacoma  was  at  any  time  between  September  19,  1884,  and 
the  month  of  ,   1898,  in  the  actual  oc- 

cupancy of  any  person  other  than  the  said  light  and  water 
company  and  its  grantee,  the  city  of  Tacoma.  The  part 
of  the  land  not  occupied  by  the  water  flume  was  unused 
and  unoccupied,  and  not  in  the  possession  of  any  one. 
save  as  the  same  might  be  construed  to  be  in  possession  of 
the  light  and  water  company  and  the  city  of  Tacoma  un- 
der their  respective  deeds.  All  taxes  on  the  land  conveyed 
to  the  light  and  water  company  were  paid  by  it  up  until  the 
time  of  the  conveyance  to  the  city  of  Tacoma,  The  Ta- 
coma Cemetery  in  1898  entered  into  and  upon  a  large  part 
of  said  land,  being  that  lying  east  of  a  line  parallel  to  and 
about  six  feet  easterly  from,  the  water  flume  conveyed  by 
the  light  and  water  company  to  the  city  of  Tacoma,  and 
ousted  and  ejected  the  city  ol  Tacoma  therefrom.  On  the 
19th  of  September,  1884,  the  Tacoma  Cemetery  conveyed 
to  the  Tacoma  Park  Association  11  acres,  part  of  the  land 
described  in  the  deed  of  the  Tacoma  Land  Company. 
This  11  acres  in  February,  1888,  was  conveyed  by  the 
park  association  to  J.  D.  Caughran ;  also  in  1890  the  same 
tract  was  conveyed  by  quitclaim  deed  by  said  park  asso- 
ciation to  the  said  J.  D.  Caughran.  In  1889  Caughran 
and  his  wife  platted  into  town  lots,  streets,  and  alleys 
said  11  acres,  and  called  it  "South  Park  Addition  to  Ta- 
coma, Washington  Territory."     The  streets  and  alleys  in 
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this  addition  were  dedicated  to  the  public  use.  On  Sep- 
tember 8,  1890,  the  Tacoma  Cemetery  executed  a  quit- 
claim deed  to  the  Tacoma  Park  Association  for  said  11 
acres.  In  1884  the  Tacoma  Park  Association  under  the 
deed  of  September  19,  1884,  went  into  possession  of  said 
11  acres,  and  inclosed  the  whole  thereof  with  a  substantial 
fence,  and  continuously  thereafter  remained  in  actual, 
open,  and  notorious  possession  until  the  same  was  con- 
veyed to  Caughran,  in  1888;  and,  until  the  same  was 
platted  by  Caughran,  no  one  save  the  Tacoma  Park  As- 
sociation and  Caughran  has  been  in  possession  of  said  11 
acres.  From  the  14th  of  March,  1889,  when  the  land  was 
platted,  up  to  the  1st  of  July,  1898,  all  the  streets  and 
alleys  in  the  plat  were  free  to  public  use,  and  were  not  in 
the  possession  of  any  one  other  than  the  city  of  Tacoma  and 
the  public.  In  1898  the  Tacoma  Cemetery  entered  into 
the  land  covered  by  the  streets  and  alleys  in  said  plat,  and 
ousted  and  ejected  the  city  of  Tacoma  therefrom.  All  of 
the  land  described  in  the  deed  from  the  Tacoma  Land  Com- 
pany for  more  than  nine  years  last  past  has  been  within 
the  corporate  limits  of  the  city  of  Tacoma,  The  deeds 
to  the  light  and  water  company  and  to  the  park  associa- 
tion were  made  for  a  fair  consideration  in  money,  equal  in 
amount  to  the  full  and  fair  market  value  of  the  land  at 
the  time  the  deeds  were  made;  and  this  jnoney  was  paid 
to  the  Tacoma  Cemetery,  and  by  it  used  and  expended  in 
caring  for  and  beautifying  the  grounds  of  said  cemetery, 
and  for  other  proper  expenses  incident  to  the  proper  man- 
agement of  the  cemetery.  The  deed  to  the  water  company 
conveyed  a  strip  off  the  west  end,  and  the  deed  to  the  park 
association  a  strip  off  the  east  end,  of  the  entire  tract  con- 
veyed by  the  Tacoma  Land  Company.  The  statute  under 
which  this  action  is  waged  (§5508,  Bal.  Code)  provides 
that  the  superior  title,  whether  legal  or  equitable,  shall 
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prevail.  Counsel  for  the  appellant  have  at  length,  and 
with  much  learning  and  ability,  gone  into  the  question  of 
charitable  trusts,  for  the  purpose  of  showing  that  the  con- 
veyance from  the  Tacoma  Land  Company  created  such  a 
trust.  It  must  be  conceded  that  the  trust  created  was  a 
charitable  one,  and  that  the  beneficiaries  of  such  trust 
were  the  people  of  the  town  of  New  Tacoma  and  of  the 
city  of  Tacoma.  The  deed  from  the  Tacoma  Land  Com- 
pany alone  expresses,  so  far  as  appears  from  the  record, 
the  intention  of  the  donor.  When  the  deed  was  executed, 
the  donor  knew  that  the  trustees  selected  by  the  town  of 
New  Tacoma  to  accept  its  gift  were  clothed  with  power  to 
manage  the  cemetery  grounds  as  they  deemed  best.  Know- 
ing that  the  trustees  possessed  this  power  of  management, 
the  donor  conveyed  to  them  the  71  acres  of  land  "for  a 
cemetery,"  "for  cemetery  purposes;"  granting  the  land  to 
"the  board  of  trustees  of  New  Tacoma  Cemetery,  their 
successors  and  assigns/'  We  do  not  think  it  follows  that, 
because  the  donation  was  for  cemetery  purposes,  all  of  the 
land  was  conclusively  to  be  used  in  specie  for  the  burial 
of  the  dead.  The  trustees  and  their  successors  were  to 
have  the  management  of  the  cemetery  grounds  as  they 
deemed  best.  Some  portion  of  the  land  might  have  been 
unfit  for  the  burial  of  the  dead.  We  know  from  common 
observation  that  it  is  not  every  tract  of  land  that  is  fit  for 
such  a  purpose.  In  this  71  acres  the  portion  sold  may 
have  been  low  lands,  or  otherwise  unfit  for  the  final  sep- 
ulture of  the  dead.  Were  the  trustees  to  keep  this  in 
specie?  We  think  not.  It  would  still  be  a  gift  for  ceme- 
tery purposes  if  the  unfit  portions  were  sold  and  the  pro- 
ceeds applied  in  beautifying  the  remainder.  Tn  the  course 
of  time,  in  a  growing  city  like  the  city  of  Tacoma,  it 
might  all  l>ecoiue  unfit  for  cemetery  purposes,  and  the  pub- 
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lie  health  might  require  the  removal  of  those  buried.  This 
was  a  contingency  reasonably  to  be  expected.  Hence  the 
donor  inserted  in  the  deed  power  to  sell  when  he  declared 
the  grant  to  be  to  the  trustees,  their  successors  and  assigns. 
We  think  this  is  the  reasonable  construction  to  be  put  up- 
on the  original  deed.  The  granting  clause  of  this  deed  is 
free  from  ambiguity  and  unattended  by  conditions  or  lim- 
itations. There  is  nothing  in  this  deed  amounting  to  a 
covenant  that  the  grantee  should  use  all  the  land  in  specie. 
The  deed  was  made  in  pursuance  of  a  resolution  giving 
the  management  of  the  cemetery  to  the  trustees  as  they 
deemed  best  The  term  "managment,"  as  used  here, 
should  not  be  construed  in  a  restricted  sense.  The  trus- 
tees were,  in  effect,  the  board  of  managers.  They  were  to 
administer,  guide,  and  control  the  cemetery  as  they 
deemed  best  for  cemetery  purposes.  The  deeds  to  the 
light  and  water  company  and  to  the  park  association  were 
made  for  a  money  consideration  equal  in  amount  to  the  val- 
ue of  the  land  conveyed,  and  the  proceeds  were  used  in  car- 
ing for  and  beautifying  the  remainder  of  the  land  which 
was  in  use  for  cemetery  purj>oses,  and  in  paying  other  ex- 
penses incident  to  the  proper  management  of  the  cemetery. 
It  seems  to  us  that  the  donor's  gift  has  been  applied  as  in- 
tended. There  has  been  no  substantial  abuse  or  misuser 
of  the  property,  amounting  to  a  j>erversion  of  the  charity. 
There  is  nothing  in  the  record  tending  to  show  tint  the 
charity,  in  its  main  object  and  scope,  wras  weakened  or  de- 
feated by  the  sale  of  the  two  tracts.  As  was  said  by  Jus- 
tice Agxew,  of  the  supreme  court  of  Pennsylvania:  "A 
sale  is  frequently  the  best  mode  of  executing  the  trust"  as 
to  part  of  the  property,  and  sometimes  as  to  the  whole  of  it. 
In  re  Mercer  Home  for  Disabled  CUrgymen,  1C2  Pa.  St. 
232  (29  Atl.  731).  The  case  cited  was  somewhat  similar 
to  the  one  under  consideration.    The  donor  devised  a  farm 
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as  a  home  for  disabled  ministers,  and  expressly  provided 
that  no  part  of  it  should  be  sold  or  disposed  of.  The  farm 
contained  185  acres.  Two  parcels  containing  26  acres 
were  separated  by  a  highway  from  the  main  farm.  The 
26  acres,  without  the  expenditure  of  a  considerable  sum 
for  improvements  and  repairs,  were  incapable  of  produc- 
ing an  income  corresponding  in  value  to  what  it  could  be 
sold  for.  The  court  authorized  the  sale,  and  the  use  of  the 
purchase  price  for  the  benefit  of  the  charity. 

What  we  have  heretofore  said  is  upon  the  theory  that 
the  want  of  power  to  sell  cannot  be  clearly  drawn  from  the 
original  deed  of  the  donor,  and  that  there  was  implied 
authority  conferred  by  the  deed  on  the  trustees  to  sell  for 
cemetery  purposes. 

"A  trustee  is  seldom  justified  in  selling  the  trust  estate 
without  an  express  or  implied  authority  conferred  upon 
him  by  the  instrument  of  trust  If  no  power  of  sale  is 
contained  in  the  instrument,  courts  of  equity,  upon  cause 
shown,  may  decree  a  sale."     2  Perry,  Trusts,  §764. 

This  can  be  done  by  a  court  of  equity,  even  if  the  donor 
expressly  and  clearly  intends  to  have  the  land  conveyed 
used  in  specia  Stanley  v.  Colt,  5  Wall.  119;  Alemany  v. 
Wensinger,  40  Cal.  28S;  Weeks  v.  Hobson,  150  Mass. 
377  (23  N.  E.  215 ;  6  L  B.  A.  147)  ;  In  re  Mercer  Home, 
supra. 

"As  a  general  rule  trustees  of  charities  should  never 
alienate  the  trust  estate  without  the  sanction  of  the  court* 
It  does  not  necessarily  follow  that  such  alienation  will  be 
treated  per  se  as  a  breach  of  trust."  Hill,  Trustees,  p. 
463. 

The  trustee  may  do  at  his  own  risk  what  the  court 
would  have  done  under  similar  circumstances.  Lord 
Langdale,  defining  the  power  and  duty  of  a  trustee  of  a 
charity,  says: 
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"It  is  plain  that,  in  ordinary  cases,  a  most  important 
part  of  their  duty  is  to  preserve  the  property,  but  it  may 
happen  that  the  purposes  of  the  charity  may  be  best  sus- 
tained and  promoted  by  alienating  the  specific  property. 
The  law  has  not  forbidden  the  alienation,  and  this  court, 
upon  various  occasions,  with  a  view  to  promote  the  per- 
manent interests  of  charities,  has  not  thought  it  necessary 
to  preserve  the  property  in  specie,  but  has  sanctioned  its 
alienation." 

And  after  remarking  that  the  trustees  may  do  at  their 
own  risk  what  the  court  would  have  done  under  the  cir- 
cumstances, and  deeming  the  alienation  made  by  the 
trustees,  on  the  whole,  beneficial,  he  dismissed  the  bill, 
which  was  to  avoid  a  lease  made  by  the  trustees  for  ninety- 
nine  years.  Attorney  General  v.  South  Sea  Co,,  4  Beav. 
453;  Newark  v.  Stockton,  44  K  J.  Eq.  179  (14  Atl.  630). 

We  think  that  the  position  assumed  by  the  appellant, 
that  the  Tacoma  Cemetery  is  trustee,  and  the  people  of  the 
city  of  Tacoma  the  cestuis  que  trusteni  is  correct.  The  city 
of  Tacoma,  in  its  corporate  capacity,  stands  as  an  entire 
stranger  to  the  trust,  so  far  as  having  any  duties  or  obli- 
gations as  to  its  management.  The  city's  title,  therefore, 
is  the  same  as  any  stranger's  title  would  be,  acquired  in 
the  same  manner  or  under  the  same  circumstances.  All 
parties  interested  in  this  trust  (the  donor,  the  people  of 
the  city  of  Tacoma,  the  Tacoma  Cemetery,  and  the  origi- 
nal trustees,  and  the  state  of  Washington,  possessing  sole 
visitorial  power)  have,  at  least  by  silent  acquiescence  cov- 
ering a  period  of  about  fourteen  years  (longer  than  the 
period  fixed  by  the  statute  of  limitations  for  the  recovery 
of  real  property),  construed  the  original  deed  from  the 
Tacoma  Land  Company  as  vesting  the  power  in  the  trus- 
tees to  convev,  or  have  sanctioned  by  this  silence  the  con- 
veyance  as  made,  thereby  confirming  the  manner  of  ex- 
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ecuting  the  trust.  In  view  of  the  fact  that  the  sales  were 
made  in  good  faith,  and  apparently  were  for  the  benefit  of 
the  trust,  and  the  proceeds  of  the  sales  were  used  in  carry- 
ing on  the  trust,  and  there  being  no  showing  to  the  con- 
trary, every  presumption  should  be  in  favor  of  the  sales, 
and  that  a  court  of  equity  would  have  decreed  the  same  on 
application  of  the  trustee,  especially  at  this  distance  of 
time,  with  the  silence  of  all  concerned  for  so  many  years. 
The  presumption  is  that  the  trustee  has  faithfully  discharg- 
ed its  duty  as  it  understood  it,  and  he  who  would  build  a 
right  upon  a  breach  of  duty  must  aver  facts  countervail- 
ing this  presumption.  Richmond  v.  Davis,  103  Ind.  449 
(3  X.  E.  130).  The  case  should  now  be  viewed  as  if 
facts  were  then  sufficient  to  induce  a  court  of  equity  to 
direct  the  sale-  as  made.  In  the  case  of  Newark  v.  Stock- 
ton, supra,  involving  an  attempt  to  enjoin  a  sale  by  a 
trustee  of  charity,  it  is  said  at  page  192 : 

"It  seems  to  us  plain,  that,  under  the  conditions  pre- 
sented, the  chancellor,  if  he  had  been  properly  applied  to, 
would  have  been  bound  to  permit  the  designed  transmuta- 
tion of  this  property.  And  if  this  be  so,  then  the  injunc- 
tion should  not  have  been  issued,  for  the  court  will  not  en- 
join the  act  of  a  trustee  of  a  charitable  use  which  itself 
would  have  directed  to  be  done,  had  the  case  been  before 
it.  Such  a  trustee  may  alienate  the  trust  property,  but 
he  will  do  such  act  at  the  peril  of  his  conduct  being  dis- 
approved of  by  the  court  of  chancery." 

In  the  case  of  Richmond  v.  Davis,  supra,  the  court 
held  to  the  presumption  that  the  trustee,  in  making  a  per- 
petual lease,  was  warranted  in  doing  so  by  the  necessities 
of  the  case,  and  that  it  was  to  the  interest  of  the  trust 
Assuming  the  lease  to  be  valid,  which  the  court  did  in  that 
case,  it  was  as  effectual  to  forever  deprive  the  trustee  of 
all  control  of  the  land  as  a  deed.  The  supreme  court  of 
Massachusetts  says: 
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"The  length  of  time  for  which  a  court  of  chancery  will 
require  the  trustee  of  a  charity  to  account  for  income 
which  has  not  been  applied  according  to  the  intentions  of 
the  donors  is  much  affected  by  the  particular  circum- 
stances of  each  case.  An  arrangement  made  in  good  faith 
and  acted  upon  for  many  years  wTill  not  be  lightly  dis- 
turbed. But  the  statute  of  limitations  affords  no  absolute 
bar  or  limit ;  and  when  trustees,  with  knowledge  of  the 
charitable  use,  and  no  reasonable  excuse  for  mistake,  have 
misappropriated  the  whole  or  part  of  the  income,  they  will 
be  held  to  account  for  it  during  the  whole  period  of  mis- 
appropriation, unless  grave  inconvenience  or  hardship 
would  be  caused  bv  doing  so."  Attorney  General  v.  Old 
South  Society,  13  Allen,  474,  495. 

We  think  the  principles  here  announced  are  applicable 
to  this  case.    It  is  said  in  2  Perry,  Trusts,  §  745  : 

"...  nor  will  lapse  of  time  be  allowed  to  establish 
any  perversion  or  abuse  of  a  charitable  trust,  if  the  origi- 
nal purpose  can  be  clearly  determined.  But  great  lapse  of 
time  is  frequently  a  controlling  element  in  disposing  of 
charity  suits;  for  if  a  charity  has  been  administered  for 
a  long  time  without  question,  the  court  will  not  interfere 
to  change  it  without  conclusive  evidence  that  the  charity 
has  been  perverted.  A  continued  use,  with  the  assent  of 
all  parties,  for  a  great  length  of  time,  must  have  an  in- 
fluence in  the  construction  of  all  written  instruments,  es- 
pecially if  there  is  any  doubt  as  to  their  true  meaning. 
If  such  use  was  contemporaneous  with  the  foundation, 
and  has  continued  uninterrupted  and  uncorrected  for  a 
great  length  of  time,  where  there  was  opportunity  for 
complaint  and  correction,  the  arrangement  will  not  be 
disturbed." 

Looking  to  the  grant  of  the  founder  of  this  trust  we 
have,  to  say  the  least,  a  very  doubtful  restriction  upon  the 
trustee's  powder  of  alienation.  We  have  the  fact  that  the 
proceeds  of  the  sale  were  fair  and  just  in  amount,  and 
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were  honestly  expended  in  the  furtherance  of  the  object 
of  the  trust;  that  this  expenditure  actually  resulted  to  the 
benefit  of  the  trust;  and  that  the  gift  for  charitable  pur- 
poses, in  the  main  object  and  scope,  was  not  weakened  or 
destroyed.  We  have  the  possession  of  the  land  conveyed, 
surrendered  by  the  trustee  and  its  grantees,  not  only  con- 
structive, but  physical,  defined  by  fences  which  it  assisted 
in  building,  and  which  possession  continued  uninter- 
rupted for  nearly  fourteen  years.  We  have  the  silent  ac- 
quiescence in  all  these  things,  covering  the  period  of 
fourteen  years,  on  the  part  of  all  persons  interested,  in- 
cluding the  visitorial  power.  We  think  it  would  be  ineq- 
uitable, under  these  circumstances,  to  hold  the  sales  made 
by  the  trustees  void. 

The  judgment  of  the  court  below  should  be,  and  the 
same  is,  therefore,  affirmed. 

Reavis,  C.  »T.  and  Habi/ey,  Fui/lerton,  Mount  and 
Dunbar,  JJ\,  concur. 


[No.   3877.      Decided   April   11,   1902.] 

Eureka  District  Gold  Mining  Company,  Appellant,  v. 
Ferry  County  et  ah,  Respondents. 

MINES    AND    MINERALS  —  TAXATION DESCRIPTION    OF    PROPERTY. 

A  description  of  mining  property  upon  the  assessment  list 
for  taxation  as  "Eureka  District  Gold  Mining  Company,  Survey 
420,"  cannot  be  regarded  as  too  vague  and  uncertain  for  pur- 
poses of  identification,  where  that  is  the  description  contained 
in  the  patent  subsequently  issued  for  the  property,  which  was  a 
group  of  several  mining  claims,  but  treated  by  its  owners  as  a 
consolidated  claim. 

SAME  —  ACTION    TO    ENJOIN    TAX  —  PLEADING. 

An  allegation  in  the  answer  of  defendants  not  denied  in 
plaintiff's   reply,   that  the   description   of  mining   property  em- 
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ployed  by  tbe  assessor  was  the  same  as  that  contained  in  the 
patent  therefor,  taken  in  connection  with  evidence  that 
the  assessor  procured  from  the  land  office  a  list  of  all 
claims  for  which  receipt  had  issued  and.  used  such  description 
in  listing  plaintiff's  property,  is  sufficient  to  establish  the  find- 
ing that  the  description  corresponds  to  that  in  the  United 
States  patent  for  the  property,  although  patent  therefor  was  not 
in  fact  issued  until  some  six  months  subsequent  to  the  date  of 
assessment. 

same. 

The  term  "Eureka  District  Gold  Mining  Company  Survey" 
is  sufficient  to  identify  property  as  being  the  subject  of  a  gov- 
ernment mineral  survey,  when  that  description  was  applied  to 
the  survey  of  record  in  the  land  office  and  afterwards  inserted 
in  the  patent,  which  conveyed  a  number  of  claims  as  having  been 
grouped  under  one  survey. 

SAME — METHOD  OF  ASSESSMENT. 

Under  Bal.  Code,  §  1699,  which  provides  that  the  assessor 
shall  list  all  property  according  to  the  largest  legal  subdivision, 
as  near  as  practicable,  unless  otherwise  ordered  by  the  board  of 
county  commissioners,  it  was  not  error  to  list  a  group  of  mining 
claims  as  a  consolidated  claim,  according  to  the  government 
description,  when  no  order  had  been  made  by  said  board  direct- 
ing the  property  to  be  listed  by  smaller  legal  subdivisions. 

SAME  —  SEGREGATION  OF  REAL  AND  PERSONAL  PROPERTY. 

Where  the  owner  of  mining  property,  when  before  the  board 
of  equalization,  made  no  demand  for  a  segregation  of  the  person- 
al property  from  the  real  estate  assessment,  it  cannot  subse- 
quently, in  an  action  to  enjoin  the  collection  of  the  tax.  be 
heard  to  say  that  a  substantial  right  affecting  the  validity  of 
tbe  tax  had  been  invaded. 

SAME — INCLUSION    OF    IMPROVEMENTS    IN    VALUATION    OF    REALTY. 

Under  Bal.  Code,  §  1698,  which  provides  that  "in  valuing 
any  real  property  on  which  there  is  a  coal  or  other  mine,  or  stone 
or  other  quarry,  the  same  shall  be  valued  at  such  a  price  as 
such  property,  including  the  mine  or  quarry,  would  sell  at  a 
fair,  voluntary  sale  for  cash,"  it  was  proper  for  the  assessor 
to  value  as  part  of  the  real  estate  of  mining  property  improve- 
ments thereon  consisting  of  tunnels  running  through  the  land 
for  mining  purposes  and  buildings  upon  tho  land  for  use  in  con- 
nection with  the  operation  of  the  mine. 
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SAME  —  REQUIREMENTS   OF   CONSTITUTION. 

Such  provision  is  not  a  violation  of  art.  7.  §§  2,  3,  of  the 
constitution,  which  require  uniformity  in  the  rate  of  taxation, 
and  that  the  same  methods  shall  be  employed  for  assessing 
corporate  property  as  are  provided  for  assessing  individual 
property. 

SAME  —  UNIFORM    TAXATION. 

The  fact  that  Bal.  Code,  §  1698,  makes  the  rule  for  valuing 
mining  property  at  the  price  which  it  would  bring  at  "a  fair, 
voluntary  sale  for  cash,"  while  the  rule  for  other  property  is 
stated  to  be  the  "value  at  which  the  property  would  be  taken 
in  payment  of  a  just  debt  from  a  solvent  debtor,"  would  not 
violate  the  constitutional  requirement  (art.  7,  §  2)  of  uniformity 
in  the  rate  of  taxation  on  all  property  according  to  its  value. 

SAME  —  ASSESSOR'S    METHOD   OF   COMPUTINO   VALUATION. 

♦The  method  employed  by  the  assessor  in  getting  at  the  valu- 
ation of  mining  property  fixed  by  him  in  his  assessment  is  im- 
material, if  in  fact  the  conclusion  arrived  at  was  the  result  of 
his  honest  judgment  as  to  its  value,  considered  with  reference 
to  the  property  itself,  after  an  examination  thereof. 

SAME  —  PROPERTY    OMITTED    FROM    ASSESSMENT  —  EFFECT. 

The  omission  by  the  assessor  of  about  3,000  mining  claims 
in  the  county  from  his  assessment,  would  not  invalidate  his 
assessment  of  other  mining  property,  even  if  such  omission 
arose  from  a  misapprehension  of  the  law  or  from  a  mistake  of 
fact. 

Appeal  from  Superior  Court,  Ferry  County. — Hon. 
Chakles  H.  Neal,  Judge.    Affirmed. 

Hand,  Taylor  &  Graves,  for  appellant. 

If.  E.  Jcsseph,  Prosecuting  Attorney,  and  L.  C.  Jes- 
seph,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  to  restrain  the 
county  of  Ferry  and  the  treasurer  thereof  from  collecting 
a  certain  tax  levied  for  the  year  1899,  which  is  alleged 
to  be  excessive.     It  is  also  alleged  that  the  method  of  as- 
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sessment  was  such  as  renders  the  same  invalid,  and  that 
the  tax  should  not  be  enforced.  A  tender  of  $417.64  was, 
however,  made  to  the  county  treasurer  on  condition  that  it 
should  be  accepted  in  full  discharge  of  the  tax  levied  for 
said  year.  The  tender  was  refused,  and  was  renewed  at 
the  time  of  the  trial  of  this  cause.  The  whole  tax,  as 
equalized  by  the  board  of  equalization,  amounted  to 
$2,600.  The  property  assessed  is  mining  property.  It  is 
sought  to  restrain  the  collection  of  any  sum  in  excess  of 
the  amount  of  the  aforesaid  tender.  The  trial  court,  upon 
a  final  hearing,  held  that  the  assessment  for  the  full 
amount  was  lawfully  made,  and  was  not  excessive,  de- 
clined to  issue  a  restraining  order,  and  entered  judg- 
ment accordingly.  From  such  judgment  this  appeal  was 
taken. 

It  is  urged  that  the  description  of  the  property  assessed, 
as  it  appears  upon  the  tax  rolls,  is  too  vague  and  uncer- 
tain to  identify  appellant's  property,  and  is  therefore  not 
sufficient  for  the  purpose  of  taxation.  The  valuation  un- 
der the  assessment  was  made  as  of  the  1st  day  of  March, 
1899,  and  the  appellant,  in  its  complaint,  alleges  that  on 
that  date  it  was  the  owner  of  the  possessory  right  to  cer- 
tain mining  claims  designated  as  follows:  "Mud  Lake," 
Mammoth,"  "Little  Cove,"  "Knob  Hill,"  and  "Gold 
Dollar,"  making,  as  it  alleges,  "a  consolidated  claim  lo- 
cated upon  unsurveyed  public  land  ...  in  Ferry 
county,  state  of  Washington."  It  is  also  alleged  that  in 
September,  1899,  appellant  received  from  the  United 
States  a  patent  conveying  to  it  title  in  fee  to  said  claims 
and  the  ground  covered  thereby.  It  thus  appears  from 
appellant's  own  allegation  that  it  treated  the  claims  as  a 
consolidated  group,  and  procured  its  patent  for  them  as 
such.     The  court  found  that  the  assessor  listed  the  prop- 
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erty  as  the  "Eureka  District  Gold  Mining  Company, 
Survey  420,"  and  further  found  that  such  is  the  descrip- 
tion used  in  the  United  States  patent  for  said  group  of 
claims  as  issued  to  appellant's  grantors.  Appellant  urges 
that  the  said  finding  is  not  supported  by  the  evidence.  It 
is,  however,  alleged  in  the  answer  that  the  description  is 
in  accordance  with  that  in  the  patent,  and  this  allegation 
is  not  denied  in  the  reply.  The  assessor  also  testified  that 
he  procured  from  the  United  States  land  office  at  Spo- 
kane a  list  of  all  claims  for  which  receipt  had  issued,  and 
that  he  used  the  description  thus  procured  in  carrying  out 
the  list  against  appellant's  property.  We  find  no  evi- 
dence to  the  effect  that  the  claims  were  not  so  grouped  and 
described  at  the  land  office,  and  from  the  pleadings  and 
evidence  we  think  the  finding  of  the  court  is  sustained. 
Appellant  not  only  admits,  but  alleges,  that  it  is  the  owner 
of  all  the  claims,  and  that  it  holds  them  as  a  consolidated 
mining  claim.  The  names  originally  given  to  the  sev- 
eral claims  are  not  used  on  the  assessment  list,  but  op- 
posite the  above  description  the  number  of  acres  covered 
by  the  whole  is  set  down,  and  also  the  value  placed  thereon 
by  the  assessor.  There  is  no  evidence  that  any  other  sur- 
vey of  these  lands  has  ever  been  made  by  the  government. 
It  is  asserted  in  respondents'  brief  that  the  lands  lie  with- 
in the  Colville  Indian  Reservation,  that  said  reservation 
was  open  only  to  mineral  entry,  and  that  mineral  surveys 
were  the  only  ones  to  be  considered  by  the  assessor.  But 
there  is  no  evidence  in  the  record  upon  that  subject.  It 
does  sufficiently  appear,  however,  that  there  was  a  govern- 
ment survey  establishing  the  description  used  by  the  as- 
sessor. Appellant  urges  that  the  description  does  not 
show  that  it  was  a  mineral  survey.  We  think  the  words 
""Eureka   District   Gold    Mining   Company    Survey"    are 
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sufficient  to  identify  it  as  such.  The  description  being 
that  used  in  the  survey  authorized  by  the  United  States 
then  of  record  in  the  land  office  and  afterwards  inserted 
in  the  patent,  which  conveyed  the  claims  as  having  been 
grouped  under  one  survey,  we  think  was  sufficiently  defi- 
nite. 

"In  listing  the  land  it  must  be  described  with  particu- 
larity sufficient  to  afford  the  owner  the  means  of  identi- 
fication, and  not  to  mislead  him."  Cooley,  Taxation  (2d 
cd),  p.  404. 

See,  also,  Jenkins  v.  McTigue,  22  Fed.  148.  We  think 
this  description  comes  within  the  above  rule. 

We  do  not  understand  appellant  to  complain  that  the 
several  claims  so  grouped  were  not  separately  valued  as 
such.  There  is  no  evidence  that  any  such  request  or  de- 
mand- was  made  of  the  board  of  equalization  before  whom 
appellant,  by  its  representative,  appeared.  Complaint  is 
made  that  the  lands,  improvements,  and  personal  property 
were  not  separately  valued,  but  we  understand  that  this  ob- 
jection is  intended  to  reach  merely  the  question  whether  a 
segregation  of  the  classes  of  property  should  have  been 
made,  and^that  it  is  not  intended  to  apply  to  what  may  be 
claimed  to  be  separate  parcels  of  real  estate.  But,  in  any 
event,  if  the  latter  is  intended,  this  court  has  refused  to 
declare  an  assessment  void  where  farm  lands  belonging 
to  one  person  had  been  assessed  in  a  body  and  the  parcels 
not  separately  valued.  Pacific  County  ex  rcl.  Lockwood 
v.  Ellis,  12  Wash.  108,  111  (40  Pac.  632).  It  had  been 
previously  held  in  Lockwood  v.  Roys,  11  Wash.  697  (40 
Pac.  346),  that  an  assessment  of  a  number  of  platted  lots, 
many  of  which  were  not  contiguous,  was  void  because 
they  had  been  assessed  as  a  whole,  and  not  separately 
valued.     But  in  Pacific  County  r.  Ellis,  supra,  it  was  held 
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that  in  the  case  of  contiguous  farm  lands  belonging  to  the 
same  owner  the  reason  of  the  rule  laid  down  in  the  other 
case  does  not  exist. 

"But  in  the  case  of  unimproved  lands  the  general  un- 
derstanding appears  to  be  that  an  assessment  as  one  par- 
cel of  that  which  was  purchased  by  the  owner  as  such  is 
sufficient,  though  by  the  government  survey  it  was  subdi- 
vided, for  the  purpose  of  being  offered  for  sale,  into  sev- 
eral parcels,  each  of  which  might  have  been  sold  separ- 
ately. Thus,  an  assessment  of  the  whole  south  half  of  a 
section  has  been  held  good,  though  it  contained  four  dis- 
tinct eighty-acre  lots."  Cooley,  Taxation  (2d  ed.),  402; 
citing  cases. 

Section  1699,  Bal.  Code,  provides  that  the  assessor  shall 
list  all  property  according  to  the  largest  legal  subdivision, 
as  near  as  practicable ;  and  that,  when  several  tracts  shall 
be  owned  by  one  person  or  corporation,  he  shall  group 
such  tracts  as  far  as  practicable;  but  that  the  board  of 
county  commissioners  may,  by  order,  direct  that  the  prop- 
erty be  listed  numerically  according  to  the  smallest  plat- 
ted or  government  subdivision,  in  which  case  the  sep- 
arate value  of  each  subdivision  shall  be  carried  out  on  the 
list.  It  does  not  appear  that  the  county  commissioners 
of  Ferry  county  made  such  an  order,  and,  as  far  as  ap- 
pears, the  assessor  listed  the  property,  not  only  according 
to  the  largest,  but  also  according  to  the  only  legal  sub- 
division known  under  a  government  survey  of  this  prop- 
erty. 

Referring  now  to  the  objection  that  the  lands,  improve- 
ments, and  personal  property  should  have  been  valued 
separately,  we  find  that  by  stipulation  evidence  was  taken 
at  one  time,  to  Ik1  used  as  far  as  applicable  in  this  case* 
and  also  in  another  against  the  same  defendants,  who  are 
respondents  here.  The  other  case  involved  questions  sim- 
ilar to  those  presented   here.      The   evidence  thus  taken 
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is  not  clear  as  to  what  amount  of  personal  property  this 
appellant  possessed  at  the  time  of  the  assessment  As  we 
read  the  testimony  upon  that  subject,  it  seems  to  have 
been  directed  more  particularly  to  a  valuation  of  personal 
property  belonging  to  the  company  complaining  in  the 
other  case.  If  the  testimony  was  intended  to  fix  a  valua- 
tion upon  the  personal  property  of  both  companies,  we  are 
unable  to  segregate  it  and  find  the  value  of  one  separately 
from  the  other.  In  any  event,  the  amount,  as  shown  by 
the  testimony,  was  inconsiderable,  it  being  fixed  at  $1,000, 
together  with  machinery  valued  at  $1,500.  Passing  the 
question  whether  the  latter  item  should  be  classed  as  person- 
alty, the  assessor  seems  to  have  made  an  assessment  of 
realty  alone,  and  it  is  so  specified  upon  his  list.  Personal 
property  items  are  not  named  as  forming  any  part  of  the 
valuation.  We  think  it  reasonably  clear  from  the  evi- 
dence that  the  assessor  meant  to  place  a  value  upon  the 
mine  covered  by  appellant's  land,  and  that  the  items  of 
personal  property  were  so  inconsiderable  in  amount,  as 
compared  with  the  value  of  the  real  estate,  that  they  really 
did  not  enter  into  the  estimate  of  valuation.  But,  even  if 
they  did,  the  property  all  belonged  to  appellant.  It  is  lia- 
hle  for  the  tax  upon  both  classes  of  property ;  and,  since 
no  demand  for  a  segregation  of  the  personal  from  the  real 
estate  assessment  was  made  when  appellant  was  before 
the  board  of  equalization,  we  think,  under  the  circum- 
stances, it  should  not  now  be  heard  to  say  that  a  substan- 
tial right  affecting  the  validity  of  the  tax  has  been  in- 
vaded. 

It  is  next  urged  that  the  improvements  should  have 
been  valued  separately  from  the  land.  The  principal  im- 
provements consisted  of  tunnels  running  through  the  land 
for  mining  purposes.      Manifestly,   from  the  nature  of 

17—28   WASH. 
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these,  they  could  not  be  valued  separately,  but  the  land 
should  be  valued  as  a  mine  with  these  tunnels  included, 
according  to  the  provision  of  §  1698,  Bal.  Code,  which  is 
as  follows: 

"In  valuing  any  real  property  on  which  there  is  a 
coal  or  other  mine,  or  stone  or  other  quarry,  the  same  shall 
be  valued  at  such  a  price  as  such  property,  including  the 
mine  or  quarry,  would  sell  at  a  fair,  voluntary  sale  for 
cash." 

Other  improvements  consisted  of  buildings  upon  the 
lands  for  use  in  connection  with  the  operation  of  the  mine, 
and  we  think  a  reasonable  construction  of  the  statutory 
language  above  quoted  makes  such  buildings  a  part  of  the 
mining  property,  and  that  it  is  all  to  be  valued  as  a 
•whole.  It  is  urged  that  such  a  construction  will  make  the 
statute  in  violation  of  §§  2  and  3  of  article  7  of  the  con- 
stitution of  Washington.  Section  2  provides  for  a  uni- 
form and  equal  rate  of  taxation  on  all  property  in  the 
state  according  to  its  vahie.  Section  3  provides  that  the 
legislature  shall,  as  near  as  may  be,  provide  the  same 
methods  for  assessing  corporate  property  as  are  provided 
for  assessing  individual  property.  We  are  unable  to  see 
that  the  above  statutory  provision  conflicts  with  the  said 
constitutional  provisions.  It  certainly  does  not  undertake 
to  prevent  a  uniform  rate  from  being  applied  to  mining 
property  as  well  as  to  all  other  property,  and  it  provides 
no  different  method  for  assessing  mining  property  be- 
longing to  a  corporation  from  that  employed  in  assessing 
the  same  class  of  property  belonging  to  individuals.  It 
provides  a  uniform  method  for  assessing  the  same  class 
of  property  throughout  the  state,  and  it  is  to  be  subjected 
to  the  same  rate  of  taxation  as  all  other  property.  The 
mere  fact  that  improvements  upon  other  real  property 
may  l>e  listed  and  valued  separately  does  not  prevent  the 
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improvements  upon  mining  lands  from  being  as  fully  valu- 
ed in  connection  with  the  whole,  and  therefore  no  inequal- 
ity results.  But  it  is  further  insisted  that  the  rule  for  valu- 
ation of  mining  property  under  the  statute  quoted  is  not 
uniform  with  the  rule  as  to  other  property,  for  the  rea- 
son that  the  rule  as  to  other  property  is  stated  in  the  same 
section  to  be  as  follows:  "The  true  cash  value  of  the 
property  shall  be  that  value  at  which  the  property  would 
be  taken  in  payment  of  a  just  debt  from  a  solvent  debtor." 
It  is  urged  that  the  value  at  which  property  "would  be 
taken  in  payment  of  a  just  debt  from  a  solvent  debtor" 
is  not  equivalent  to  the  value  called  for  by  the  provision 
for  valuing  mining  property,  which  is  that  it  shall  be 
valued  at  such  a  price  as  it  "would  sell  at  a  fair  volun- 
tary sale  for  cash."  We  are  unable  to  see  any  distinction 
in  the  result  of  applying  the  two  rules.  One  taking  prop- 
erty in  payment  of  a  debt  from  a  solvent  debtor  would  not 
be  compelled  to  do  so,  and  the  act  in  so  taking  property 
would  be  as  voluntary  in  estimating  its  cash  value  as 
though  he  were  making  a  voluntary  purchase  for  cash. 

It  is  next  urged  that  the  method  used  by  the  assessor  in 
fixing  the  valuation  was  fatally  wrong.  It  is  insisted  that 
in  fixing  the  value  upon  this  property  he  ascertained  the 
celling  price  of  the  capital  stock  of  appellant  company  as 
of  March  1,  1899,  and  valued  the  whole  capital  stock 
from  the  selling  price  per  share,  and  then  adopted  one- 
fifth  of  such  aggregate  sum  as  the  value  of  the  mining 
property.  There  is  evidence  to  the  effect  that  such  calcu- 
lations and  estimates  were  made,  but  the  assessor  himself 
testified  that  he  valued  the  property  after  having  gone 
upon  it  and  looked  at  it,  and  that  he  placed  such  value 
upon  it  as,  in  his  judgment,  was  its  real  worth.  It  is 
immaterial  what  calculations  or  estimates  he  may  have 
made,  or  by  what  process  of  reasoning  he  arrived  at  his 
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final  conclusion,  if  in  fact  that  conclusion  was  the  result 
of  his  honest  judgment  as  to  the  value,  considered  with 
reference  to  the  property  itself,  after  an  examination 
thereof.  We  think  it  sufficiently  appears  that  the  assessor 
acted  upon  his  best  judgment  as  to  the  value  of  this  prop- 
erty, and  that  it  does  not  satisfactorily  appear  that  he 
acted  with  reference  to  some  arbitrary  rule,  without  tak- 
ing into  consideration  the  real  essence  of  value.  He  went 
upon  the  property  and  looked  at  it,  but  did  not  go  into  the 
mine.  He  says  there  was  water  in  some  places,  which 
prevented  him  from  going  entirely  through.  Sufficient 
good  faith  appears  to  satisfy  us  that  the  assessment  was 
not  fraudulently  or  arbitrarily  made.  The  value  placed 
upon  the  property  by  the  assessor  was  $150,000,  and  ap- 
pellant afterwards  appeared  before  the  board  of  equal- 
ization and  asked  to  have  the  entire  property  stricken  from 
the  assessment  roll  upon  the  ground  that  it  was  not  tax- 
able upon  the  1st  day  of  March  of  that  year.  The  appli- 
cation was  denied,  the  correctness  of  which  is  not  ques- 
tioned here;  and,  in  any  event,  appellant  is  offering  to 
pay  a  certain  sum  for  taxes  for  that  year,  thereby  recog- 
nizing that  it  was  taxable  property.  Following  the  above 
application,  appellant  asked  the  board  of  equalization 
to  reduce  the  amount  of  the  assessment  in  the  aggregate, 
which  application  was  granted  and  the  amount  was  re- 
duced to  $100,000,  being  two-thirds  of  the  original  as- 
sessment. We  think  there  is  sufficient  evidence  in  the 
record  to  show  that  the  above  sum  was  not  excessive  and 
not  disproportionate  to  the  valuations  placed  upon  other 
property. 

It  is  also  urged  against  the  validity  of  this  assessment 
that  the  assessor  omitted  from  the  assessment  rolls  about 
3,000  mining  claims  in  Ferry  county.  It  sufficiently  ap- 
pears that  these  must  have  been     mining     prospects,  to 
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which  the  claimants  had  no  more  than  possessory  rights. 
They  were  doubtless  scattered  at  remote  places  in  said 
county,  and  there  is  no  evidence  that  they  had  been  devel- 
oped so  as  to  show  that  they  were  of  any  real  value.  They 
may  have  been  deemed  by  the  assessor  to  be  such  property 
as  was  not  assessable,  as  being  public  lands  of  the  United 
States,  no  legal  title  having  passed  to  the  claimants ;  and 
he  may  have  believed  that  the  equitable  title  arising  from 
the  mere  possessory  right  was  not  subject  to  taxation. 
Again,  he  may  have  considered  that  they  had  no  value 
that  could  be  ascertained.  The  omission  of  the  assessor 
to  assess  certain  parcels  of  property,  whether  arising  from 
a  misapprehension  of  the  law  or  from  a  mistake  of  fact, 
will  not  invalidate  his  general  assessment.  People  v. 
McCreery,  34  Cal.  432;  Muscatine  v.  Mississifipi  &  M. 
R.  R.  Co.,  1  Dill.  537. 

We  think  the  court  below  committed  no  error,  and  the 
judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Mount,  White,  An- 
uers  and  Dunbar,  JJ.,  concur. 
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Frask  Starling,  Appellant,  v.  Samuel  Burdette  et  aL, 
Respondents. 

DISMISSAL    OF    APPEAL  —  SUFFICIENCY    OF    BOND  —  FAILURE    OF    SURE- 
TIES  TO   JUSTIFY. 

An  appeal  will  be  dismissed  where  the  sureties  upon  the 
appeal  bond  have  failed  to  comply  with  the  order  of  the  court  to 
appear  and  justify  as  to  their  sufficiency,  and  no  new  bond  has 
been  filed  by  the  appellant 

Appeal  from  Superior  Court,  King  County. — Hon. 
Jesse  P.  Houses,  Judge.     Appeal  dismissed. 
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Richard  Gowan,  for  appellant 

Per  Curiam. — This  is  an  action  of  ejectment.  Judg- 
ment went  against  the  plaintiff  and  he  appealed.  An  ap- 
peal bond  was  filed  in  due  time  after  the  notice  of  appeal 
was  given,  to  the  sufficiency  of  the  sureties  upon  which 
the  defendant  excepted,  giving  notice  of  a  time  and  place 
at  which  the  sureties  were  required  to  appear  before  the 
judge  of  the  superior  court  and  justify  as  to  their  suffi- 
ciency. The  bondsmen  failed  to  appear  at  the  required 
time,  whereupon  the  defendants  moved  to  strike  the  bond 
from  the  records.  This  motion  the  court  refused  to  grant, 
but  made  an  order,  the  effect  of  which  was  to  grant  leave 
to  the  plaintiff  to  file  a  new  tend.  Xo  new7  bond  was  filed, 
and  the  defendants  move  in  this  court  to  dismiss  the  ap- 
peal. The  motion  must  be  granted.  By  the  failure  of  the 
sureties  to  appear  and  justify,  the  bond  became  void,  un- 
der the  statute,  and  the  attempted  appeal,  ineffectual. 
Bal.  Code,  §§  6505,  6510. 


!  35    §47]  [No.   4010.      Decided   April    11,   1902.] 

Boston  Clothing  Company,  Appellant,  v.  A.   O.   Sol- 
berg,  Respondent. 

SPECIFIC      PERFORMANCE  —  CONTRACT      OF      LEASE  —  DESCRIPTION       OF 
PROPERTY. 

A  memorandum  of  agreement  for  a  lease  reciting  that  it  was 
made  at  Everett,  Washington,  for  the  "first  story  of  the  two- 
story  brick  building  belonging  to  John  A.  Nolan,  for  a  period 
of  one  or  more  years,  commencing  as  soon  as  said  premises  can  be 
vacated  by  the  present  tenant,  L.  K.  Church,  Jr.,"  describes  the 
property  sufficiently  for  purposes  of  identification  in  an  action 
for  specific  performance  against  a  subsequent  grantee,  especially 
when  the  covenant  of  warranty  to  such  grantee  excepts  "a  certain 
lease  to  be  hereafter  executed  for  one  or  more  years." 
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LANDLORD  AND  TENANT  —  DUBATION  OF  TERM. 

A  lease  for  "one  or  more  years"  constitutes  a  term  for  two 
years,  at  the  option  of  the  lessee. 

SAME  —  AGENCY  —  RATIFICATION. 

A  complaint  in  an  action  for  the  specific  performance  of  a  con- 
tract for  a  lease  against  a  subsequent  grantee  states  a  cause  of  ac- 
tion, although  the  contract  stated  it  was  signed  by  the  agent  of 
the  husband,  when  it  is  alleged  that  such  agent  was  agent  of 
both  husband  and  wife,  and  the  deed  executed  by  husband  and 
wife  specifically  excepts  such  lease  from  their  warranty,  thereby 
constituting  a  ratification  by  the  wife  of  the  agency. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hox.  Johx  C.  Denxey,  Judge,     Reversed. 

Coleman  &  Fogarty,  for  appellant. 

A.  D.  Austin  and  Robert  A.  Hulbert,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  to  compel  the  s]x*»ific  perform- 
ance of  agreement  to  execute  a  lease,  and  for  damages  oc- 
casioned by  the  refusal  to  perform.  The  complaint,  in 
substance,  alleges  that  plaintiff  (appellant)  made  an  agree- 
ment with  defendants  John  A.  Xolan  and  wife,  and  that 
at  the  time  Xolan  and  wife  were  owners  and  possessed 
of  certain  premises  in  Everett  and  of  the  appurtenances 
and  buildings  located  upon  such  premises ;  that  on  the 
10th  day  of  August,  1900,  the  defendants  Xolan,  by  their 
duly  authorized  agent,  executed  the  following  agreement 
with  plaintiff: 

"$5.00.  Everett,  Wash.,  Aug.   10,  1000. 

'^Received  from  the  Boston  Clothing  Co.  the  sum  of 
five  dollars,  said  amount  being  paid  to  secure  the  lease 
of  the  first  story  of  the  two  story  brick  building  belong- 
ing to  John  A.  Xolan,  for  a  period  of  one  or  more  years, 
commencing  as  soon  as  said  premises  can  be  vacated  by 
the  present  tenant,  L.  K.   Church,  Jr. ;  said  lease  to  be 
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made  at  a  monthly  rental  of  sixty  dollars  ($60.00),  pay- 
able on  the  first  of  each  and  every  month  in  advance. 

"J.  Hunsaker,  Agent  for  John  A.  Nolan." 

That  by  this  agreement,  for  a  valuable  consideration, 
said  defendants  agreed -to  demise  and  let  to  the  plain- 
tiff a  certain  store  room  on  the  premises,  and  that  such 
agreement  was  thereafter  on  the  13th  of  October,  1900, 
duly  placed  of  record  in  the  auditor's  office;  that  the 
store  room  mentioned  in  the  agreement  is  situated  upon 
the  premises  described  in  the  complaint,  and  has  long 
since  been  vacated  by  L.  K.  Church,  Jr. ;  that  on  the 
14th  of  November,  1900,  the  defendants  Nolan  conveyed 
by  deed  the  premises  to  the  defendant  Solberg,  and  the 
deed  is  set  forth  in  the  complaint  It  is  an  ordinary  war- 
ranty in  the  usual  form,  with  the  following  exception : 

"And  the  said  parties  of  the  first  part,  their  heirs, 
executors,  and  administrators  do  by  these  presents  cov- 
enant, grant,  and  agree  to  and  with  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  that  they,  the  said  par- 
ties of  the  first  part,  their  heirs,  executors,  and  admin- 
istrators, all  and  singular,  the  premises  hereinabove  con- 
veyed, described,  and  granted  or  mentioned,  with  the  ap- 
purtenances, unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  and  against  all  and  every  person  or  per- 
sons whomsoever  lawfully  claiming  or  to  claim  the  same, 
or  any  part  thereof,  except  as  to  a  certain  lease  to  be 
hereafter  executed  for  one  or  more  years,  dating  from 
December  1st,  1900,  shall  and  will  warrant  and  forever 
defend." 

That  such  deed  was  acknowledged  and  recorded  at  the 
request  of  the  defendant  Solberg ;  that  the  lease  described 
in  the  deed  and  excepted  from  the  warranty  is  the  same 
lease  mentioned  in  the  agreement  above  set  forth;  that 
defendant  Solberg  had  actual  knowledge  of  plaintiff's 
rights  to  said  lease,  and  purchased  the  premises  with  full 
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knowledge  thereof;  that  immediately  upon  the  vacation 
of  the  store  room  by  said  L.  3L  Church,  Jr.,  plaintiff 
tendered  to  each  of  the  defendants  the  amount  of  rent 
stipulated  in  the  agreement  and  demanded  the  execution 
of  a  lease  for  the  store  room  according  to  the  terms  of  the 
agreement,  but  defendants  refused  to  accept  the  sum 
agreed  upon  as  rental  for  said  store  room,  and  refused  to 
execute  a  lease  therefor,  and  they  still  so  refuse;  that 
plaintiff  is  ready  and  willing  to  pay  the  agreed  rental  and 
to  accept  a  lease  therefor  according  to  the  terms  and  con- 
ditions of  the  agreement;  that  by  reason  of  the  breach  of 
the  agreement  to  lease  plaintiff  has  been  damaged  in  the 
sum  of  $1,000.  No  appearance  was  made  by  the  defend- 
ants Xolan,  who  are  non-residents  of  the  state.  The  de- 
fendant Solberg  appeared  and  filed  a  general  demurrer 
to  the  complaint.  The  demurrer  was  sustained,  and 
judgment  entered  dismissing  the  action.  Plaintiff  ap- 
peals. 

Several  objections  are  urged  by  respondent  to  the  form 
and  sufficiency  of  the  memorandum  of  agreement.  It  is 
contended  that  it  does  not  describe  the  property  in  any 
manner.  This  objection  may  be  disposed  of  by  a  refer- 
ence to  the  case  of  Langert  v.  Ross,  1  Wash.  250  (24 
Wash.  443).  There  the  realty  was  lots  in  the  city  of 
Tacoma,  but  the  writing  omitted  to  mention  their  loca- 
tion in  the  city  or  county.    The  court  observed : 

"But  as  the  property  is  described  with  definiteness,  so 
far  as  the  particular  lots  and  blocks  are  concerned,  and 
is  only  faulty  in  not  showing  that  the  block  named  is  in 
Tacoma,  we  think  the  omission  is  one  that  could  be  sup- 
plied by  oral  proof." 

In  the  memorandum  before  us  the  building  is  identi- 
fied as  owned  by  defendants  Nolan  and  occupied  by  their 
present  tenant,  L.  K.  Church,  Jr.     And  again,  when  the 
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deed  was  executed  to  the  defendant  Solberg,  the  building 
was  located  upon  the  premises  described  in  the  deed.  The 
two  instruments  may  properly  be  construed  together.  The 
objection  is  also  made  by  respondent  to  the  duration  of  the 
'term  of  the  lease  provided  for  in  the  memorandum.  It 
was  said  in  Cochrane  v.  Justice  Mining  Co.,  16  Colo.  415 
(2G  Pac.  780) : 

"Under  the  authorities,  to  create  a  valid  contract  of 
lease  but  few  points  of  mutual  agreement  are  necessary: 
First,  there  must  be  a  definite  agreement  as  to  the  extent 
and  bounds  of  the  property  leased ;  second,  a  definite  and 
agreed  term ;  and,  third,  a  definite  and  agreed  price  of 
rental,  and  the  time  and  manner  of  payment.  These  ap- 
pear to  be  the  only  essentials." 

With  reference  to  the  duration  of  the  term,  it  is  said 
by  McAdam,  Landlord  &  Tenant  (2d  ed.),  p.  186: 

"Sometimes  the  lease  is  for  a  certain  number  of  years 
determinable  at  the  election  of  the  parties  or  one  of  them. 
Where  the  option  is  given  expressly  to  each  party  no  diffi- 
culty can  arise,  and  the  term  may  be  determined  by  either. 
Where  the  instrument  is  silent  as  to  the  party  who  is 
to  exercise  the  right  to  determine,  the  lessee  only  has  the 
option  of  determining  the  lease  at  the  specified  time,  on 
the  principle  that  where  the  words  of  a  grant  are  doubt- 
ful, they  must  be  construed  most  strongly  in  favor  of  the 
grantee." 

Wood,  Landlord  &  Tenant  (1st  ed.),  §  291,  says: 

"A  lease  for  'ojie  year  certain,  and  so  on  from  year  to 
year,'  creates  a  lease  for  two  years  at  the  least." 

Gear,  Landlord  &  Tenant,  §  25,  says: 

"A  demise  for  more  than  one  year,  without  saying  how 
many  years,  is  a  demise  for  two  years  certain."  And, 
"A  lease  of  doubtful  duration  is  to  be  construed  most 
favorably  for  the  tenant." 
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It  would  seem  that  the  term  "one  or  more  years,"  in 
the  absence  of  a  stipulation  of  any  option  in  the  lessee, 
constitutes  a  term  of  two  years.  It  is  also  urged  that  the 
memorandum  is  signed  by  the  agent  for  John  A.  Nolan, 
and  that  the  name  of  the  wife,  Wilhemina  Nolan,  is  not 
mentioned.  But  the  complaint  alleges  that  he  was  the 
agent  of  both,  and  the  deed  executed  and  delivered  to 
defendant  Solberg  was  evidently  the  ratification  of  such 
agency  and  of  the .  memorandum  of  lease  by  defendants 
Xolan  and  w]fe.  In  accepting  the  deed  from  the  defend- 
ants Nolan,  the  defendant  Solberg  ratified  all  its  terms, 
and  he  must  perform  all  of  its  express  and  implied  con- 
ditions, and  he  is  estopped  from  questioning  any  of  such 
conditions.  A  very  satisfactory  discussion  of  this  propo- 
sition is  found  in  Maynard  v.  Maynard,  4  Edw.  Ch.  711, 
there  quoting  with  approval  from  2  Ves.  Jr.  670,  "that  no 
man  can  claim  under  a  deed  or  will  without  confirming 
the  instrument  under  wThich  he  claims;  for,  when  he 
claims  under  a  deed,  he  must  claim  under  the  whole  deed 
together;  he  cannot  take  one  clause  and  ask  the  court  to 
shut  its  eyes  against  the  rest." 

It  is  concluded  that  the  complaint  states  a  cause  of  ac- 
tion, and  the  judgment  is  reversed,  with  instructions  to 
overrule  the  demurrer  and  for  further  proceedings  in  ac- 
cordance herewith. 

Anders,  Mount,  Hadt.ey,  Fult/erton  and  White, 
JJ.,  concur. 
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. ,  [No.   4158.     Decided  April   11,   1902.] 

28    268 
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d39    322) 

Lewis  Clark  et  al.,  Respondents. 

PLEADING  —  DENIAL  OP  DEBT  AND  PLEA  OF  PAYMENT  —  ELECTION. 

Where  defendant  in  an  action  to  recover  the  price  of  materials 
answers  by  general  denial  and  also  that  it  had  paid  another  party 
for  such  materials,  it  was  not  error  to  refuse  to  compel  defendant 
on  motion  to  elect  between  it's  plea  of  general  denial  and  of 
payment,  since  the  answer  of  iayment  to  some  one  else  than 
plaintiff  is  an  immaterial  averment  and  constitutes  no  defense. 

CONTRACTS  —  SUFFICIENCY  OF  EVIDENCE. 

The  fact  that  the  evidence  shows  that  a  contract  for  furnish- 
ing certain  materials  to  defendants  was  made  by  another  than 
plaintiff  would  not  be  ground  for  nonsuit,  when  it  also  appears 
that  such  third  party  refused  to  accept  the  contract  but  billed 
and  consigned  the  goods  to  plaintiff,  who  paid  therefor  and  fur- 
nished same  to  defendants,  who  accepted  and  used  the  material, 
paying  plaintiff  a  large  part  of  the  contract  price  therefor. 

PLEADING  —  AMENDMENT  AT  TRIAL. 

In  an  action  by  plaintiff  to  recover  upon  a  contract  which  he 
had  entered  into  as  agent  for  another,  and  had  been  compelled 
to  carry  out  himself  because  of  his  principal's  refusal  to  furnish 
the  materials  under  the  contract  made  in  its  name,  it  was  error 
to  refuse  plaintiff's  offer  to  amend  his  complaint  on  the  trial  so 
as  to  show  an  assignment  of  the  contract  to  him  by  his  former 
principal. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
George  W.  Belt,  Judge.     Reversed. 

R.  E.  Porterfield  and  James  Dawson,  for  appellant. 
W.  J.  Thayer,  for  respondents. 

The  opinion  of  the  court  was  delivered  by. 

White,  J. — The  allegations  of  the  complaint  in  this 
action  in  substance  are:  The  corporate  existence  of  the 
plaintiff,   the  corporate   existence   of  the  United   States 
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Mortgage  Company,  and  that  it  has  an  inferior  lien  on 
the  real  estate  mentioned ;  that  F.  Lewis  Clark  and  Win- 
nifred  Clark  at  all  times  mentioned  were  husband  and 
wife;  that  they  were  the  owners  of  certain  lots  in  Spokane, 
upon  which  is  erected  a  six  story  brick  building  (there 
is  a  description  of  the  lots  in  the  complaint)  ;  that  be- 
tween the  30th  of  October,  1900,  and  the  10th  of  No- 
vember, 1900,  the  appellant,  at  the  special  instance  and 
request  of  defendant  F.  Lewis  Clark,  furnished  material, 
consisting  of  vaults,  vault  doors,  and  lockers,  and  ac- 
companiments for  all  of  the  same,  to  the  said  Clark,  to 
be  used  in,  and  which  were  actually  used  in,  the  erection 
and  completion  of  said  building  on  said  lots;  that  plain- 
tiff commenced  to  furnish  the  same  on  the  31st  of  Oc- 
tober, 1900,  and  ceased  to  furnish  the  same  on  the  10th 
of  November,  1900 ;  that  said  material  was  of  the  reason- 
able value  of  $4,380,  and  said  sum  fell  due  and  became 
payable  from  said  Clark  to  the  plaintiff.  There  is  an  al- 
legation that  on  or  about  November  20,  1900,  the  sum  of 
$3,930  was  paid;  that  there  is  unpaid  the  sum  of  $450. 
There  is  an  allegation  as  to  the  filing  of  the  lien  notice 
for  the  sum  of  $4,380,  with  a  credit  of  $3,930,  and  the 
recording  of  the  lien,  etc.  The  prayer  is  for  judgment  for 
$450,  with  interest  from  November  10,  1900,  against  the 
two  Clarks,  and  an  attorney's  fee,  and  for  the  foreclosure 
of  the  lien,  etc.  The  answer  denies,  on  knowledge,  in- 
formation, and  belief,  the  furnishing  of  the  material  by 
the  plaintiff,  the  value  thereof,  the  amount  due  there- 
for, the  payment  to  the  plaintiff  of  said  $3,930,  the  de- 
livery of  the  material  to  F.  Lewis  Clark  to  be  used  in  the 
building,  the  use  of  the  same  in  the  building,  the  filing 
of  the  lien  notice,  and  every  other  allegation  of  the  com- 
plaint except  the  corporate  existence  of  the  United  States 
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Mortgage  Company  and  the  ownership  by  the  Clarks  of 
the  lots  and  building.  After  the  denials  in  the  answer 
there  is  an  allegation  as  follows:  "That  all  of  the  work 
and  material  of  the  kind  mentioned  in  said  complaint 
were  fully  paid  for  to  the  person  furnishing  the  same 
long  before  the  commencement  of  this  action."  This 
allegation  is  denied  in  the  reply.  Appellant  moved  for 
an  order  requiring  respondents  to  elect  whether  they 
would  stand  on  their  general  denial  or  on  their  plea  of 
payment.  The  motion  was  denied  by  the  court,  and  ap- 
pellant excepted.  We  think  that  this  exception  is  not 
well  taken.  The  matter  treated  as  a  plea  of  payment 
could  have  been  stricken  from  the  complaint  on  motion. 
It  is  not  a  plea  of  payment,  and  was  immaterial  matter. 
As  a  general  rule,  all  material  facts  must  be  stated  in  posi- 
tive and  direct  terms,  and  not  argumentatively.  This 
requisite  is  prescribed  for  the  sake  of  precision,  and  that 
the  adverse  party  may  be  able  to  traverse  the  matter  al- 
leged directly  and  distinctly.  Gould,  Pleading,  69. 
There  is  no  positive  averment  in  this  so-called  plea  of  pay- 
ment that  the  defendant  paid  the  plaintiff  for  the  mater- 
ial. The  averment  is  that  the  persons  who  furnished  the 
material  were  fully  paid  therefor.  This  was  immaterial 
so  far  as  the  plaintiff  was  concerned,  for  the  defendants 
had  denied  that  the  plaintiff  had  furnished  the  material. 
The  mere  fact  that  the  defendants  had  paid  some  one  else 
for  the  material  is  no  defense  to  the  suit  of  the  plaintiff 
for  materials  furnished  by  it. 

At  the  close  of  the  plaintiff's  case  the  court  granted 
a  non-suit,  and  upon  this  the  principal  errors  are  assigned. 
The  controversy  grows  out  of  the  price  for  certain  iron 
moldings,  part  of  the  materials  claimed  by  the  plaintiff 
to  be  extras,  which  claim  is  denied  bv  the  defendants. 
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The  evidence  upon  which  this  judgment  was  rendered 
is,  in  substance,  that  on  the  11th  of  August,  1900,  the 
Ifacneal  &  Urban  Company,  a  corporation  engaged  in 
Ohio  in  manufacturing  materials  such  as  are  described 
in  the  complaint,  entered  into  a1  contract  with  F.  Lewis 
Clark  to  construct,  transport,  and  deliver  to  said  Clark 
f.  o.  b.  cars  at  Spokane,  for  $3,930,  the  work  and  mater- 
ial described  in  certain  drawings  and  specifications  at- 
tached to  an  agreement  then  executed  by  W.  G.  Xorris, 
as  general  agent  of  the  Macneal  &  Urban  Company.  The 
evidence  tends  to  show  that  after  this  agreement  was  exe- 
cuted and  closed  one  Mr.  Dow,  representing  F.  Lewis 
Clark,  further  agreed  as  to  the  molding,  and  some  mark- 
ing was  done  on  the  plans  attached  to  the  agreement  to 
show  such  moldings.  The  price  of  the  contract  in  the 
agreement  was  not  changed,  but  the  evidence  explains  why 
this  was  not  done,  and  that  the  moldings  were  to  be  extra. 
The  testimony  as  to  the  value  of  the  moldings  was  that 
they  were  worth  from  $400  to  $450.  There  is  evidence 
showing  that,  after  the  contract  was  made,  the  Macneal 
&  Urban  Company  refused  to  furnish  the  materials  men- 
tioned in  the  contract,  and  that  the  materials,  while  the 
same  materials  manufactured  under  the  contract,  were  in 
fact  furnished  by  the  plaintiff  in  this  action,  and,  so  far  as 
the  same  was  paid  for  by  the  defendants,  the  payments 
were  made  by  the  defendants  to  the  plaintiff  in  this  action. 
William  G.  Norris,  with  whom  the  contract  was  made 
in  the  first  instance,  on  behalf  of  the  Macneal  k  Urban 
Company  testified,  on  cross  examination,  after  having 
testified  on  direct  examination  that  the  plaintiff  furnished 
the  material,  and  the  value  thereof,  as  follows : 

"Question :  Did  I  understand  you  to  say  that  F.  Lewis 
Clark  ever  made  a  contract  with  the  Xorris  Safe  &  Lock 
Company  for  the  furnishing  of  this  material?     Answer: 
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He  certainly  paid  the  Norris  Safe  &  Lock  Company.  I 
receipted  their  bill.  Q.  Do  you  mean  to  say  that  Mr. 
Clark  ever  made  a  contract  with  the  Norris  Safe  &  Lock 
Cqmpany  for  the  furnishing  of  this  material  ?  A.  When 
you  come  down  to  the  technical  point,  may  be  they  didn't 
make  one  with  the  Macneal  &  Urban  Company.  Q.  An- 
swer my  question :  Do  you  mean  to  say  that  Mr.  Clark 
ever  made  a  contract  with  the  Morris  Safe  &  Lock  Com- 
pany for  the  furnishing  of  this  material  ?  A.  The  con- 
tract is  there,  made  with  the  Macneal  &  Urban  Company, 
and  the  Norris  Safe  &  Lock  Company  carried  it  out  be- 
cause the  Macneal  &  Urban  Company  refused  to  do  it." 

The  witness  Norris  further  testified: 

"Q.  Who  paid  the  Macneal  &  Urban  Company  for 
these  safes  ?  A.  I  did.  Q.  When  you  say  'you/  do  you 
mean  you  personally?  A.  Personally,  the  Norris  Safe 
&  Lock  Company.  Q.  The  Norris  Safe  &  Lock  Com- 
pany? A.  Yes,  sir.  Q.  When?  A.  On  the  6th  day 
of  October;  the  day  they  were  shipped  from  the  factory. 
They  made  a  sight  draft  by  means  of  a  letter  of  credit 
issued  by  the  First  National  Bank  of  Seattle.  Q.  On 
whom  was  it  made?    A.    Norris  Safe  &  Lock  Company." 

The  material  was  shipped,  as  the  evidence  shows,  on  the 
6th  of  October,  1900,  and  on  or  about  the  15th  of  Octo- 
ber, 1900,  arrived  in  Spokane  in  the  possession  of  the 
Norris  Safe  &  Lock  Company,  the  bill  of  lading  therefor 
being  sent  to  that  company.  On  October  22d  the  Norris 
Safe  &  Lock  Company,  acting  through  W.  G.  Xorris, 
wrote  to  the  respondent  Clark  as  follows: 

"Seattle,  Oct,  22,  1900. 
"F.  Lewis  Clark,  Esq.,  Spokane,  Wash. 

Dear  Sir : — The  Macneal  &  Urban  Co.  shipped  for  yon 
on  our  order  on  October  6th  carload  of  vault  work.  On 
receipt  of  evidence  that  shipment  was  made  that  date  I 
made  a  demand  on  Mr.  Dow,  your  architect,  for  return 
of  a  certificate  of  deposit  for  $500.00,  said  certificate  was 
deposited  as  a  guaranty  that  the  goods  would  be  shipped 
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on  or  before  that  date.  I  furnished  this  gentleman  with 
evidence  that  the  car  had  been  shipped  on  that  date  and  re- 
ceived a  letter  dated  October  13th,  which  explains  itself, 
copy  of  which  we  enclose.  I  went  to  Spokane,  saw  Mr. 
Dow  and  made  another  request  for  the  check.  He  then 
doubted  that  all  the  goods  were  in  the  car  and  I  then  ob- 
tained from  the  railroad  company  a  signed  statement 
showing  what  was  in  the  car,  I  gave  that  to  Mr.  Dow  and 
he  insinuated  that  I  wrote  it  out  myself.  When  I  showed 
him  that  it  was  signed  by  Mr.  Hill,  agent  of  the  Northern 
Pacific,  he  doubted  that  and  said  that  he  (Hill)  might  be 
lying  about  the  matter*  I  then  requested  him  or  his  rep- 
resentative to  go  down  and  look  in  the  car  and  see  that 
it  was  all  there.  I  went  down  and  in  five  minutes 
checked  off  everything  in  the  car  and  found  that  it  was 
all  there.  When  I  was  unable  to  get  this  money  refund- 
ed which  I  was  entitled  to  I  included  it  in  the  draft  for 
the  entire  amount.  There  seems  to  be  some  dispute  about 
an  extra  charge  for  molding  on  the  lockers.  Your  agent, 
ilr.  Jones,  told  me  I  would  have  to  settle  that  with  Mr. 
Dow.  Mr.  Dow  refused  to  talk  over  the  matter,  so,  of 
course  I  was  unable  to  do  anything  with  him ;  as  he  has 
acted  not  only  very  arbitrary  in  this  matter,  but  insult- 
ing as  well,  I  do  not  see  how  I  can  come  to  any  under- 
standing  with  him.  In  reference  to  this  charge  for  the 
molding  will  state  that  it  is  not  in  the  specifications,  and 
I  was  requested  to  put  it  on  by  Mr.  Dow  a  few  hours  after 
the  contract  was  signed  for  the  vault  work  and  J  charged 
you  exactly  what  the  Macneal  &  Urban  Co,  cJiarged  vie. 
When  I  bid  on  this  work  I  was  furnished  a  blue  print 
which  showed  absolutely  nothing.  There  were  no  specifica- 
tions accompanying  it  and  no  one  could  tell  what  it  meant, 
so  I  called  on  Mr.  Dow  and  asked  him  for  an  explanation, 
and  he  took  me  into  the  vault  next  to  his  office  and  showed 
me  the  lockers  there  and  told  mo  'that  was  what  he  wanted,' 
and  I  made  the  specifications  up  myself  to  cover  the  work 
and  put  in,  as  I  thought,  everything,  describing  the 
work  in  detail,  and  also  included  shelf  racks  which  were 
n-»t  shown  on  his  plans.     I  believe  he  claims  that  there 
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are  two  or  three  lines  at  the  top  of  the  locker  drawing 
which  represent  a  molding.  If  it  is  there  should  be  a 
side  view  showing  the  molding.  The  absence  of  any 
specifications  for  this  work  would  have  cost  you  something 
over  $2,000,  if  I  had  not  gone  over  and  figured  on  it  as 
you  can  see  by  looking  at  the  Mosler  Safe  Co.'s  first  bid 
which  was  afterwards  changed  and  reduced  to  $3,800  and 
some  odd  dollars  f.  o.  b.  Factory  after  my  bid  ivas  put  in. 

My  reason  for  making  a  ten  day  draft  for  these  goods 
tOas  because  I  had  to  pay  for  the  goods  before  they  were 
shipped  to  get  them  amd  the  First  National  Bank  of  this 
city  advanced  the  money  to  pay  for  them  and  held  the 
bill  of  lading  as  their  security  for  this  money.  I  wanted 
to  be  present  when  the  goods  were  inspected  and  assist  in 
any  way  that  I  could  and  while  in  Spokane  I  went  to  the 
trouble  of  having  the  car  hauled  to  the  freight  house,  got 
permission  to  have  them  unloaded  in  the  freight  house  so 
they  could  be  inspected,  but  I  was  unable  to  get  any  one 
to  go  there  and  look  at  them. 

I  did  everything  possible  for  you  to  get  the  work  out 
for  you  on  time  and  to  give  you  a  first  class  job.  I  even 
paid  extra  for  night  work  so  there  would  be  no  delay, 
had  the  railroad  Co.  rush  them  through  in  remarkable 
quick  time  and  in  return  for  which  I  have  been  treated  in 
a  very  shabby  manner  by  your  representative,  not  only 
this  time  but  when  the  contract  was  signed.  I  have  fur- 
nished thirteen  steel  lined  vaults  in  this  city,  besides  some 
of  the  largest  work  on  the  coast,  any  one  of  which  is  much 
larger  than  this  job,  and  this  is  the  first  time  I  have  ever 
had  any  trouble,  or  received  such  treatment  I  can  show 
you  that  the  plan  for  this  work  is  inaccurate  in  several 
respects  and  in  the  absence  of  a  specification  which  should 
have  been  furnished  by  the  architect  means  almost  nothing 
and  had  there  been  a  molding  shown  on  these  lockers 
I  would  have  included  it  in  my  specifications  and  added 
a  charge  for  it  when  I  put  in  my  bid.  I  want  to  do  what 
is  fair  in  this  matter  and  want  everything  to  be  satisfac- 
tory but  I  cannot  afford  to  throw  in  this  extra  work  as  the 
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night  work,  which  I  paid  extra  for,  more  than  used  up 
all  the  profit  in  the  job. 

"Yours  very  truly, 

Norris  Safe  &  Lock  Co.    per" 

The  Macneal  &  Urban  Company  had  shipped  the  goods 
to  the  appellant,  and  had  received  and  accepted  the  pay 
for  them  from  the  appellant,  and  the  appellant  had  re- 
ceived and  hypothecated  the  bill  of  lading  to  the  bank  at 
Seattle  to  raise  the  money  to  pay  for  the  goods.  From 
this  it  is  plain  that  the  appellant  was  consignee  of  the 
goods.  On  October  27,  1900,  the  following  letter  was 
written  by  F.  Lewis  Clark  to  the  plaintiff : 

"William  G.  Norris,  Esq., 

ftorris  Safe  &  Lock  Company, 
Seattle,  Wash., 
Dear  Sir:  Herewith  find  draft  for  $500  being  return 
of  the  amount  deposited  by  you  for  the  guaranty  of  date 
of  shipment  of  vault  doors,  etc.,  for  Empire  State  Build- 
ing. We  return  this  $500  upon  your  statement  that  the 
(roods  were  shipped  on  the  date  agreed  upon.  If  you  will 
*end  me  an  order  on  the  railroad  I  will  pay  the  freight 
for  you  and  take  the  goods  to  the  building,  and  within 
ten  days  thereafter  will  remit  to  you  the  amount  of  con- 
tract less  the  freight  paid  as  above,  provided  the  goods 
are  as  represented.  Regarding  the  extra  charge,  I  will 
he  better  able  to  discvss  that  after  the  material  is  unpacked 
and  partially  set  up.  If  you  have  a  valid  claim  I  do  not 
see  that  you  will  lose  any  rights  as  it  will  of  course  depend 
upon  the  appearance  of  the  work  and  the  plan,  and  which 
can  be  adjusted  when  the  goods  are  exposed  fully  better 
than  at  present. 

Yours  truly, 
F.  Lewis  Clark.    W.  E.  G." 

From  these  letters  it  is  evident  that  the  goods  were  not 
shipped  to  Mr.  Clark.  There  is  only  one  conclusion 
that  can  be  drawn  from  this  and  from  the  fact  that  the 
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money  to  pay  for  the  goods  was  raised  on  the  bill  of  lad- 
ing by  the  appellant,  and  that  is  that  the  material  was 
billed  and  shipped  to  the  Norris'  Safe  &  Lock  Company. 
The  evidence  further  shows  that  on  November  17th  the 
defendants,  well  knowing  all  these  facts,  drew  a  draft, 
through  the  Exchange  National  Bank,  payable  to  the  order 
of  F.  Lewis  Clark,  for  $3,242.20,  on  Dexter  Horton  & 
Co.,  Seattle,  and  indorsed  this  draft,  "Pay  to  the  order 
of  the  Norris  Safe  &  Lock  Company.  F.  Lewis  Clark ;" 
that  this  was  in  payment  for  the  material  furnished  by  the 
plaintiff,  and  sued  for  in  this  action.  The  respondents, 
notwithstanding  they  first  made  a  contract  with  the  Mac- 
neal  &  Urban  Company  for  the  same  material,  dealt  with 
the  appellant  as  the  owner  of  the  material,  and  by  so  doing 
received  possession  thereof.  They  cannot  now  claim  that 
the  appellant  did  not  furnish  the  material.  The  material 
was  shipped  to,  purchased  and  paid  for  by,  the  appellant. 
Respondents  knew  this.  After  the  delivery  the  respond- 
ents paid  the  appellant  all  that  was  paid  for  the  material, 
so  far  as  the  record  discloses,  being  the  greater  portion  of 
the  value  thereof.  Under  the  evidence  in  this  case  touching 
the  conduct  of  the  respondents  in  dealing  with  the  appel- 
lant in  obtaining  a  delivery  of  the  goods  and  in  paying  for 
them  in  part,  there  was  no  necessity  for  showing  an  as- 
signment to  the  appellant  of  the  Macneal  &  Urban  con- 
tract, and  all  evidence  as  to  this  was  immaterial  or  at  least 
merely  explanatory.  Appellant  is  suing  to  recover  for 
the  reasonable  value  of  materials  that  it  had  purchased, 
paid  for,  and  delivered  to  the  respondents,  and  which  were 
received  by  the  respondents  from  it,  knowing  that  it  had 
purchased  and  paid  for  the  same,  and  that  it  looked  to 
them  for  repayment  Testimony  was  introduced  as  to  the 
reasonable  value  of  all  the  material  furnished.     We  think 
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the  respondents  should  be  allowed  to  controvert  the  value 
of  the  material  furnished. 

The  judgment  of  the  court  below  is  reversed,  with  in- 
structions to  set  aside  the  judgment  of  nonsuit,  and  to  al- 
low the  defendants  to  controvert  the  testimony  of  the 
plaintiff  as  to  the  value  of  the  material  furnished,  the 
court  then  to  enter  judgment  for  the  foreclosure  of  the 
lien  for  such  sum  as  may  yet  be  due,  not  exceeding  $450, 
with  interest  from  ^November  10,  1900,  including  a  reason- 
able attorney's  fee  and  costs ;  the  appellant  to  recover  the 
costs  of  this  appeal. 

Ox    Petition"   for   Rehearing. 

Per  Curiam. — On  consideration  of  this  case  on  petit- 
ion for  rehearing,  we  have  concluded  to  modify  the  opin- 
ion filed  herein,  reported  in  08  Pac.  718.  It  appears  from 
the  record  that  the  Macneal  &  Frban  Company  assigned 
its  contract  to  the  Xorris  Safe  &  Lock  Company.  The 
appellant,  during  the  progress  of  the  trial,  offered  to  amend 
its  pleadings  so  as  to  show  such  assignment.  The  court 
refused  to  allow  such  amendment.  We  think,  under  the 
circumstances  of  this  case,  the  court  erred  in  refusing  lo 
allow  the  amendment,  and  this  cause  is  remanded  for  a 
new  trial,  with  leave  to  the  api>cllant  to  amend  its  plead- 
ings so  as  to  show  an  assignment  of  the  contract  made 
by  the  Macneal  &  Urban  Company  with  P.  Lewi  *  Clark 
to  the  Xorris  Safe  &  Lock  Company.  And  the  respond- 
ents are  jxvmitted  to  show  any  defense  or  counter-claim 
to  such  amended  complaint  that  they  may  have.  The  ap- 
pellant to  recover  its  costs  on  this  appeal  and  the  costs  of 
the  suit  to  abide  its  final  determination. 

Reavis,  C.  J.,  and  Fullerton,  Hadley,  Mount  and 
Anders,  JJ.,  concur. 


278  PEYTON  V.  PEYTON. 


Syllabus.  [28  Wash. 


[No.   4157.     Decided  April   11,   1902.] 

Helen  X.  Peyton,  Appellant,  v.    Isaac    N.    Peyton, 
Respondent. 

JUDGMENTS  —  COLLATERAL       ATTACK  —  JURISDICTION  —  RECITALS       OF 
DECREE. 

A  judgment  cannot  be  collaterally  attacked  on  the  ground  of 
want  of  jurisdiction  over  the  person  of  the  defendant,  where  the 
court  had  jurisdiction  of  the  subject  matter,  and  its  decree,  as 
well  as  tne  recitals  of  the  court  records,  adjudged  that  jurisdic- 
tion of  the  person  had  been  properly  acquired. 

SAME  —  FRAUD  IN  PROCUREMENT. 

The  fact  that  a  judgment  was  procured  by  fraud  cannot  be 
shown  in  any  collateral  proceeding  by  a  party  to  the  record  in 
the  action  wherein  such  judgment  was  rendered. 

SAME  —  COLLATERAL   ATTACK    ON    DIVORCE    DECREE  —  ACTION    FOR    SEP- 
ARATE MAINTENANCE. 

An  action  is  a  collateral  attack  upon  a  decree  of  divorce, 
when  its  purpose  is  not  simply  to  annul  such  decree,  but  its 
primary  object  is  to  secure  separate  maintenance  or  an  inter- 
est in  the  property  of  the  former  spouse,  and;  as  a  mere  inci- 
dent thereto,  it  is  sought  to  have  the  original  judgment  declared 
of  no  effect  (White,  J.,  dissents). 

SAME  —  VACATION  —  LIMITATIONS. 

An  action  for  the  vacation  of  a  judgment,  based  upon  fraud 
practiced  by  the  prevailing  party,  when  not  brought  within  one 
year  after  rendition,  as  required  by  Bal.  Code,  §§  6153.  5156, 
may  be  maintained  by  suit  in  equity,  where  not  discovered  until 
the  expiration  of  the  right  to  resort  to  the  statutory  remedy,  in 
which  case  the  action  is  barred,  if  not  brought  within  three 
years  after  discovery,  under  Bal.  Code,  §  4800,  which  provides 
that  an  action  for  relief  upon  the  ground  of  fraud  must  be 
brought  within  three  years,  but  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud. 

SAME  —  RES  JUDICATA. 

An  order  dismissing  a  petition  to  vacate  a  judgment  Is  final 
and  appealable,  and  hence  res  judicata  of  the  matters  set  up 
in  the  petition. 
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DIVOBCE  —  VACATION   OF   DECREE   FOB  FKAUD  —  ESTOPPEL. 

Where  a  former  wife  had  knowledge  for  thirteen  years  of  a 
decree  of  divorce  obtained  by  her  husband,  and  of  his  marriage 
with  another,  who  was  continually  recognized  as  his  wife  and 
by  whom  he  had  children,  and  had  brought  an  action  upon 
first  discovering  the  divorce  for  an  adjustment  of  prop- 
erty rights  between  them  from  their  marriage  until  their 
divorce,  she  is  estopped  to  maintain  that  she  did  not  discover 
the  fraud  practiced  in  obtaining  the  divorce  until  six  months 
prior  to  action  by  her  for  separate  maintenance,  since  she  had 
the  means  of  discovery  of  the  fraud  for  a  period  of  thirteen 
years,  and  might,  by  the  exercise  of  reasonable  diligence,  have 
sooner  discovered  it. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
William  E.  Richardson,  Judge.     Affirmed. 

Robertson,  Miller  &  Rosenhauyt,  H.  P.  Bennett,  Jr.,  and 
Barnes  &  Latimer,  for  appellant. 

Graves  &  Graves  and  Forster  £  Wakefield,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,,  J. — Appellant  and  respondent  were  married 
in  Illinois  in  the  year  1869.  They  began  life  together 
as  husband  and  wife  in  Danville,  Illinois,  where  they  re- 
sided for  about  two  years  after  their  marriage.  They  then 
removed  to  Kansas,  where  they  remained  for  a  short 
time,  and  later  went  to  Colorado,  where  they  continued 
to  reside  until  1878.  During  the  latter  year  respondent 
closed  out  his  affairs  in  Colorado  preparatory  to  seeking 
a  location  elsewhere.  It  was  arranged  that  appellant 
should  return  to  Illinois  on  a  visit,  where,  as  she  under- 
stood, she  was  to  remain  until  respondent  should  select 
a  new  location,  and  that  she  would  then  go  to  the  place  so 
selected  by  her  husband.  On  her  trip  from  Colorado  to 
Illinois,  appellant  was  accompanied   by  her  husband   as 
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far  as  the  city  of  St.  Louis,  at  which  place  they  separated : 
the  appellant  proceeding  on  her  journey,  and  the  respond- 
ent remaining  for, a  few  days  in  St.  Louis.  They  did  not 
meet  again  until  the  year  1S86.  A  few  days  after  their 
separation  in  St.  Louis,  appellant  received  a  letter  from 
her  husband  written  at  the  latter  place,  and  not  long  after 
another  written  from  Xew  York  City.  The  last  mentioned 
letter  was  written  in  Xovember,  1878,  and  appellant  did 
not  again  receive  a  letter  from  him  for  more  than  three 
years*  Appellant  was  visiting  friends  at  Cham- 
paign, Illinois,  immediately  following  her  trip  aforesaid ; 
and  the  day  before  Christmas,  1878,  she  received  a  letter 
from  respondent's  brother,  who  resided  at  Danville,  Il- 
linois, in  which  ho  informed  her  that  her  husband  had  left 
her  with  the  intention  of  not  living  with  her  again  as  her 
husband.  In  due  time  appellant  returned  to  Colorado,  and 
resided  in  the  city  of  Denver.  After  the  lapse  of  some 
three  years  as  aforesaid,  she  occasionally  received  letters 
from  respondent,  which  were  forwarded  to  her  by  respond- 
ent's brother,  but  which  did  not  disclose  the  whereabouts 
of  respondent. 

Meantime  respondent  had  come  to  the  then  territory  of 
Washington,  and  had  located  in  Spokane  county.  He  en- 
gaged in  mercantile  and  other  business,  and  was  known  in 
business  and  social  circles  as  "G.  H.  Morgan."  He  was 
generally  recognized  in  the  community  as  an  unmarried 
man,  and  was  supposed  to  be  a  bachelor.  He  continued 
to  do  business  in  Spokane  county,  and  had  acquired  some 
farm  property,  and  also  some  real  estate  in  what  was  then 
Spokane  Falls.  In  1885  he  was  living  in  the  city  of  Spo- 
kane Falls,  now  Spokane.  During  that  year  he  caused 
to  be  instituted  against  appellant  a  suit  for  divorce.  The 
suit  was  brought  in  the  name  of  Isaac  K.  Peyton,  as  plain- 
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tiff,  in  the  district  court  for  the  fourth  judicial  district 
of  Washington  Territory,  holding  terms  at  Goldendalo,  in 
Klickitat  county.  Such  proceedings  were  had  in  said  cause 
that  on  the  17th  day  of  October,  1885,  a  decree  was  en- 
tered therein  which  'declared  the  marriage  relation  between 
appellant  and  respondent  dissolved.  The  Hon.  George 
Turner  was  the  presiding  judge  of  the  said  court,  by  whom 
the  decree  was  entered.  Judge  Turner  resided  in  Spokane 
at  the  time,  and  personally  knew  the  plaintiff  in  that  case, 
— the  respondent  here, — but  knew  him  as  G.  H.  Morgan, 
commonly  called  ''Colonel  Morgan,"  and  did  not  know  him 
as  Isaac  X.  Peyton.  Respondent  at  no  time  appeared  l>e- 
fore  the  said  judge  during  the  pendency  of  said  cause.  A 
default  order  was  entered  against  appellant  upon  the  mo- 
tion of  respondent's  counsel,  and  by  the  same  order  Carroll 
B.  Graves,  a  member  of  the  bar,  was  appointed  as  referee 
to  take  the  testimony,  make  findings  of  facts  and  con- 
clusions of  law,  and  report  the  same  to  the  court.  Re- 
spondent, together  with  other  witnesses,  appeared  and  tes- 
tified before  the  referee,  but  respondent  was  not  known  to 
the  referee  as  being  the  same  person  known  as  G.  H.  Mor- 
gan in  SjK)kane.  The  referee  reported  the  testimony  in 
writing  to  the  court,  together  with  his  findings  and  con- 
clusions, to  the  effect  that  the  allegations  of  the  com- 
plaint were  sustained,  and  that  the  respondent  was  en- 
titled to  a  decree  of  divorce.  Thereafter  the  court  con- 
finned  said  findings  and  conclusions,  and  entered  a  de- 
cree as  aforesaid.  Respondent's  attorneys  in  the  divorce 
suit  were  GrifBtts  &  Graves,  of  Spokane.  The  case  was 
managed  exclusively  by  Mr.  Griffitts,  of  that  firm.  F.  TI. 
Graves,  a  member  of  the  firm,  knew  that  an  action  was 
pending  in  Klickitat  county,  entitled  "Isaac  X.  Peyton 
v.  Helen  M.  Peyton,"  and  also  knew  that  his  partner  had 
attended  the  trial  thereof,  but  he  did  not  know  that  the 
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said  Isaac  X.  Peyton  was  the  same  person  whom  he  knew 
in  Spokane  as  "G.  H.  Morgan."*  It  appears  that  the  only 
persons  in  any  way  connected  with  the  case,  aside  from 
respondent,  who  knew  that  the  plaintiff  therein  was  the 
same  person  known  in  Spokane  as  G.  H.  Morgan,  were  Mr. 
Griffitts,  the  attorney,  two  brothers  of  respondent,  and  a 
Mr.  Bennett:  the  last  three  mentioned  having  been  pres- 
ent at  the  time  of  the  hearing  before  the  referee,  and  some, 
if  not  all,  of  them  having  testified  as  witnesses. 

On  the  4th  day  of  November,  1885,  following  the  date 
of  the  entry  of  the  decree  aforesaid,  respondent  contracted 
a  marriage  with  Mrs.  Victor  A.  Houghton,  a  widow  who 
resided  in  Spokane.  The  marriage  was  contracted  by  re- 
spondent in  the  name  of  G.  H.  Morgan,  and  was  formally 
celebrated  on  said  date.  The  marriage  ceremony  was 
conducted  by  a  clergyman  in  the  presence  of  witnesses, 
and  under  authority  of  a  marriage  license  theretofore 
duly  issued.  Mrs.  Houghton  at  the  time  of  the  marriage 
believed  respondent  to  be  an  unmarried  man,  and  had 
no  knowledge  of  the  divorce  proceedings  heretofore  men- 
tioned. She  also  believed  respondent's  real  name  to  be 
G.  II.  Morgan,  and  was  in  no  way  advised  to  the  contrary. 
Immediately  following  said  marriage,  respondent  and 
said  Victor  Houghton  Peyton  left  Spokane  for  a  trip  to 
California.  They  sojourned  in  California  for  some 
months,  having  in  view  the  benefit  of  the  respondent's 
health ;  he  not  having  been  in  vigorous  health  when  they 
left  Spokane,  While  they  were  still  in  California,  the 
appellant,  who  had  continued  to  reside  in  Denver,  learned 
that  the  man  known  in  Spokane  as  G.  H.  Morgan  was  in 
fact  Isaac  N.  Peyton,  and  she  thereupon  came  to  Spokane; 
arriving  there  on  the  16th  day  of  March,  1886.  Soon 
thereafter  she  caused  to  be  instituted  against  respondent 
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an  action  for  divorce;  the  cause  being  entitled  "Helen 
M.  Peyton  v.  I.  N.  Peyton,  alias  G.  H.  Morgan,"  and  was 
brought  in  the  territorial  court  of  the  fourth  judicial 
district,  for  Spokane  county.  She  also  caused  a  warrant 
to  be  issued  for  the  arrest  of  respondent  on  the  charge  of 
bigamy.  About  this  time  respondent  and  Victor  Hough- 
ton Peyton  returned  to  Spokane  from  California,  when 
respondent  was  served  with  process  in  the  said  divorce 
suit,  and  was  also  placed  under  arrest  on  said  charge  of 
bigamy.  Respondent  immediately  gave  bail  for  his  njv- 
pearance  in  the  criminal  proceeding,  and  employed  the 
firm  of  Houghton  &  Graves  as  his  attorneys  therein,  and 
also  in  said  divorce  suit  Judge  Houghton,  of  said  firm, 
was  a  brother  of  the  deceased  husband  of  Victor  Houghton 
Peyton  and  his  wife  was  also  a  sister  of  the  latter.  Said 
Victor  Houghton  Peyton,  on  learning  of  the  above  men- 
tioned proceedings,  and  the  facts  thereby  made  known, 
was  much  distressed  concerning  her  relations  in  the  prem- 
ises. She  at  once  sought  the  advice  of  her  said  brother-in- 
law,  and  also  of  his  law  partner ;  desiring  to  know  if  she 
was  or  was  not  the  lawful  wife  of  respondent.  It  was 
her  purpose  not  to  live  longer  with  respondent  as  his  wife 
if  she  should  be  advised  that  she  was  not  in  fact  his  wife. 
She  then  learned  for  the  first  time  of  the  former  divorce 
proceedings  in  Klickitat  county,  and  was  advised  by  said 
attorneys  that  the  decree  entered  therein  had  dissolved 
the  marriage  relation  formerly  existing  between  appellant 
and  respondent,  and  that  her  marriage  with  respondent 
was  a  lawful  one.  Respondent  about  this  time  left  Spo- 
kane, and  went  to  Chicago,  where  he  remained  for  some 
months;  and  said  Victor  Houghton  Peyton,  relying  in 
good  faith  upon  the  aforesaid  advice,  joined  respondent  in 
Chicago.     She  continued  to  live  with  him   as  his  wife, 
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and  in  the  month  of  August  following  a  child  was  bora 
to  them. 

Meantime  appellant  had  also  filed  a  petition  in  the  for- 
mer divorce  suit  of  Isaac  X.  Peyton  v.  Helen  M.  Peyton, 
which  was  brought  in  Klickitat  county  as  aforesaid,  in 
which  petition  she  sought  to  vacate  the  decree  rendered  in 
that  cause.  The  petition  recited  as  grounds  for  the 
attack  upon  the  decree  that  respondent  was  not  a  resident 
of  Klickitat  county  at  the  time  the  suit  was  brought; 
that  he  had  procured  said  decree  by  fraud,  in  that  the 
allegations  of  his  complaint  were  untrue,  and  the  testi- 
mony given  in  support  thereof  was  false ;  that  he  had  con- 
cealed his  whereabouts  from  her,  and  had  adopted  an 
assumed  name  for  that  purpose;  that  at  the  time  of  the 
institution  of  the  suit  he  knew  her  place  of  residence, 
but  that  no  service  of  process  had  been  made  upon  her, 
and  she  had  no  notice  of  the  institution  of  the  suit,  or  the 
entry  of  the  decree.  At  the  time  of  the  presentation 
of  the  petition  to  vacate  said  decree,  she  appeared  in 
said  cause,  and  moved  for  a  change  of  venue  thereof  to 
Spokane  county,  which  motion  was  granted,  and  the 
cause  was  transferred  to  Spokane  county  in  the  month  of 
April,  1886,  for  further  proceedings. 

In  the  proceedings  instituted  by  appellant  as  herein 
stated,  she  was  represented  by  Nash.  &  Kinnaird,  attorneys 
of  Spokane.  During  the  months  following  there  was 
much  litigation  in  said  proceedings,  in  the  way  of  motions 
and  applications  of  various  kinds.  Appellant  sought  to 
compel  respondent  to  pay  alimony,  in  the  way  of  attor- 
ney's and  court  costs,  and  also  for  her  own  maintenance 
landing  the  proceedings.  The  court  ordered  such  alimony 
to  be  paid,  but  respondent  being  in  Illinois,  and  without 
the  jurisdiction  of  the  court,  the  order  was  not  enforced. 
Thus  the  litigation  proceeded  until  the  month  of  Decern- 
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ber,  1886.  During  that  month  respondent  returned  to 
Spokane.  The  then  district  court  was  in  session  about 
that  time,  and  it  was  expected  that  the  trial  on  the  charge 
of  bigamy  would  occur  at  said  term.  At  the  spring  term 
of  court  following  respondent's  arrest,  a  default  had  been 
entered  for  his  failure  to. appear,  and  the  forfeiture  of 
his  bail  bond  was  declared.  But  upon  his  appearance  at 
the  next  term  the  default  and  forfeiture  were  by  the 
court  set  aside.  Appellant  was  then  in  Spokane,  and 
was  not  desirous  of  pursuing  the  charge  of  bigamy  against 
respondent,  but  it  was  not  known  to  her  or  her  counsel 
whether  the  prosecuting  attorney  and  the  court  would 
consent  to  the  dismissal  of  the  criminal  case.  It  was, 
however,  ascertained  that,  for  reasons  which  were  deemed 
satisfactory  no  objection  would  be  interfused  to  the  with- 
drawal of  the  case,  and  it  was  afterwards  accordingly  dis- 
missed. About  the  time  it  was  ascertained  that  the  crimi- 
nal case  would  be  dismissed,  negotiations  were  in  pro- 
gress between  appellant's  and  respondent's  counsel  look- 
ing to  a  settlement  of  the  aforesaid  litigation  between 
them.  These  negotiations  led  up  to  an  interview  in  the 
law  office  of  Houghton  &  Graves  in  the  evening  of  De- 
cember 12,  1886,  at  which  interview  appellant  was 
present,  together  with  Judge  Nash,  one  of  her  counsel. 
The  details  of  the  pending  negotiations  were  in  some 
measure  then  discussed,  and  appellant  expressed  herself 
as  satisfied  and  pleased  with  the  result  It  was  agreed 
that,  as  a  result  of  the  proposed  arrangement,  appellant 
was  to  receive  from  respondent  the  sum  of  $3,000,  and 
that  upon  the  following  day  they  should  meet  at  the  same 
place,  and  sign  and  deliver  the  papers  necessary  to  carry 
the  arrangement  into  effect.  Accordingly  upon  the  fol- 
lowing day  they  met  at  the  office  of  Houghton  &  Graves. 
Appellant  was  present  during  the  entire  time,  together 
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with  Judge  Kinnaird,  one  of  her  counsel.  Judge  Nash, 
another  of  her  counsel,  was  present  at  least  a  portion  of 
the  time.  Respondent  was  present,  together  with  his 
counsel,  Houghton  &  Graves.  Colonel  Turner  and  Mr. 
Forster  were  also  there  as  counsel  representing  clients 
who  had  litigation  against  respondent,  and  they  were 
seeking  to  guard  their  clients'  interests  as  far  as  they 
might  become  involved  in '  any  adjustment  of  property 
matters  between  appellant  and  respondent.  Other  counsel 
were  also  present  a  part  of  the  time  for  a  like  purpose. 
At  that  time  a  general  power  of  attorney  from  appel- 
lant to  respondent  was  executed  by  her,  its  purpose  being 
to  enable  respondent  to  cure  titles  to  property  he  had  pre- 
viously conveyed.  There  were  also  certain  deeds  executed 
by  appellant  and  respondent  to  adjust  the  property  rights 
of  others.  Mr.  F.  H.  Graves  testified  to  the  contents  of  a 
certain  written  contract  which  he  says  was  also  there 
signed  by  both  appellant  and  respondent  He  also  tes- 
tified that  it  is  his  recollection  that  the  contract  was  not 
executed  in  duplicate,  and  that  the  single  copy  was  de- 
livered to  Judge  Houghton,  his  law  partner.  Mrs.  Alice 
Houghton,  widow  of  said  Judge  Houghton, — he  having 
died  since  the  date  of  said  alleged  delivery  to  him, — tes- 
tified that  after  the  death  of  her  husband  she  found  such 
a  written  contract  among  the  private  papers  of  the  de- 
ceased. Another  witness  said  she  read  it  over  to  him, 
although  he  did  not  examine  it  and  read  it  himself.  Mrs. 
Houghton  further  testified  that  persons  applied  to  her, 
in  behalf  of  respondent,  desiring  her  to  deliver  the  paper 
to  respondent.  Victor  Houghton  Peyton,  whom  re- 
spondent had  married  as  aforesaid,  was  a  sister  of  the 
witness,  but  witness  testified  that  she  and  respondent 
entertained  a  mutual  dislike  of  each  other,  and  that  she 
wrould  not  gratify  respondent  by  sending  him  the  paper; 
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that  she  desired  an  interview  with  him,  and  required  that 
he  should  come  to  her  himself,  if  he  wished  to  procure 
the  paper;  that  afterwards,  "in  a  little  bit  of  pique  and 
temper  I  destroyed  it,  and  destroyed  every  other  bit  of 
paper  I  had  with  it  which  bore  on  this  case."  She  tes- 
tified that  the  paper  was  signed  by  respondent,  and  pur- 
ported to  be  signed  by  appellant,  whose  signature  she  did 
not  know,  but  that  the  signature  appeared  to  be  that  of  a 
woman;  that  it  was  also  signed  by  Houghton  &  Graves 
and  Nash,  Kinnaird  &  Murray,  as  attorneys  for  the  re- 
spective parties.  The  witness  Graves  aforesaid  testified 
that  the  contract  recited,  in  substance,  the  following: 
That  the  parties  had  theretofore  been  husband  and  wife; 
that  a  decree  of  divorce  had  been  entered  in  Klickitat 
county,  which  decree  was  appropriately  referred  to;  that 
thereafter  appellant  had  commenced  proceedings  to  vacate 
and  set  aside  said  decree;  that  there  had  never  been  any 
settlement  of  the  property  rights  between  the  parties ;  that 
respondent  was  to  pay  appellant  $3,000  in  full  and  com- 
plete settlement  of  all  her  interests  in  the  community 
property  of  the  two  parties,  and  in  consideration  of  said 
$3,000  she  was  to  abandon  her  contest  as  to  the  validity 
of  that  decree;  that  it  was  stipulated  that  the  decree  was 
valid,  and  that  the  grounds  upon  which  it  was  assailed  in 
the  petition  to  vacate  could  not  be  sustained  by  appellant, 
and  that  it  was  to  be  abandoned ;  that  the  payment  of  the 
$3,000  was  to  be  evidenced  by  notes,  and  that,  if  those 
notes  were  not  paid  when  due,  appellant  might  withdraw 
from  the  contract  and  resume  the  litigation;  that  if  the 
notes  were  paid  the  terms  of  the  contract  were  to  be  bind- 
ing upon  the  parties,  and  upon  their  heirs,  successors,  and 
assigns ;  that  the  attorneys  for  the  respective  parties  should 
at  once,  or  as  soon  as  convenient  thereafter,  and  as 
soon  as  the  business  of  the  court  would  permit,  see  that 
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the  necessary  orders,  judgments,  and  decrees  were  taken 
and  entered  to  carry  out  the  said  contract  in  its  letter  and 
spirit;  that,  the  divorce  suit  brought  by  appellant  against 
respondent  should  be  dismissed.  The  witness  further 
testified  that  he  thought  the  contract  contained  a  pro- 
vision that  another  suit  should  be  brought,  but  at  all 
events  that  it  was  agreed  between  counsel  for  the  re- 
spective parties  that  the  court  did  not  have  jurisdiction 
in  the  Klickitat  county  divorce  case  to  enter  a  decree 
concerning  the  property  subsequent  to  the  divorce  decree, 
and  that,  if  a  decree  concerning  property  rights  were 
entered  in  that  case,  it  would  necessitate  opening  up  the 
divorce  decree,  and  that  respondent  would  not  consent  to 
that,  because  ho  had  been  married,  and  a  child  had  been 
born  meantime;  that  it  was  finally  agreed  that  a  new  suit 
should  be  instituted,  in  which  it  should  be  alleged  that 
the  decree  of  divorce  did  not  make  any  provision  for  the 
disposition  of  the  community  property;  that  under  the 
statute  at  that  time  the  court  might  award  a  divorce 
without  the  disposition  of  the  community  property,  or  it 
might  make  a  disposition  of  it;  that  allegations  should 
be  made  showing  what  proj)erty  respondent  possessed ; 
and  that  there  should  be  a  stipulation  that  appellant 
should  take  an  in  solido  decree  for  $3,000  in  bar  of  all 
claim  to  the  community  property.  Other  witnesses  did 
not  testify  as  to  the  said  written  contract,  but  Colonel 
Turner  and  Mr.  Forster  testified  that  the  substance  of  the 
agreements  and  understandings  then  arrived  at  was  as 
above  stated.  Appellant  testified  that  she  signed  no  such 
written  contract ;  and  Judge  Nash,  one  of  her  then  coun- 
sel, testified  that,  if  she  did  do  so,  it  was  not  when  he  was 
present.  The  witnesses  seem  generally  to  agree,  however, 
that  Judge*  Xash  was  not  present  nearly  all  the  time  on 
that    day,    and    thai    his    partner,   Judge    Kinnaird,    was 
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present  during  the  entire  time,  and  personally  superin- 
tended all  details  in  behalf  of  appellant  Judge  Kinnaird 
was  dead  before  the  time  of  trial  of  this  cause,  but  a  num- 
ber of  witnesses  testified  to  the  fact  of  his  continued 
presence  there,  and  of  the  part  he  took  in  behalf  of  appel- 
lant They  also  identified  his  signature  to  various  papers 
signed  by  him  as  appellant's  counsel  in  forwarding  the 
details  above  set  forth,  and  also  stated  that  he  was  a  man 
of  the  highest  personal  and  professional  integrity. 

In  pursuance  of  the  agreements  and  stipulations  then 
made,  notes  aggregating  $3,000  were  executed  by  re- 
spondent to  appellant,  which  were  afterwards  all  paid. 
On  the  following  day  (December  14,  1886),  appellant  left 
for  Denver,  where  she  continued  to  reside,  and  did  not 
return  to  Spokane  until  in  the  year  1900,  after  this  suit 
was  brought.  Soon  after  the  time  of  the  completion  of 
the  negotiations  aforesaid,  the  attorneys  of  the  respective 
parties  proceeded  in  ihe  manner  following:  On  the 
written  stipulation  of  counsel  filed  in  the  case,  the  divorce 
suit  brought  by  appellant  against  respondent  in  Spokane 
county  was  dismissed.  The  stipulation  was  signed  by 
Xash,  Kinnaird  &  Murray,  as  attorneys  for  the  plaintiff 
in  that  suit  (the  appellant  here).  On  another  written 
stipulation  filed  in  the  Klickitat  county  divorce  suit,  the 
petition  of  appellant  to  vacate  the  decree  of  divorce  in  that 
case  was  dismissed,  and  an  order  for  the  payment  of  ali- 
mony theretofore  entered  was  set  aside.  The  stipulation 
was  signed  by  !Xash  &  Kinnaird  as  attorneys  for  the  de- 
fendant in  that  action  (the  appellant  here).  The  stipula- 
tion recited  the  following: 

"It  is  hereby  stipulated  by  and  between  plaintiff  and 
defendant  that  said  defendant  has  secured  all  property 
rights  of  plaintiff  to  which  she  is  or  at  any  time  has  been 
entitled ;  that  the  decree  of  divorce  heretofore  entered  in 
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this  cause  in  favor  of  said  plaintiff  and  against  defendant 
is  valid  and  legal  and  that  the  petition  of  plaintiff  filed 
herein  to  vacate  the  same  cannot  be  maintained,  and  that 
said  petition  shall  be  dismissed  by  said  court  and  be  de- 
clared by  such  order  of  dismissal  to  be  a  bar  to  any  fur- 
ther proceedings  by  defendant  against  said  decree  of  di- 
vorce or  on  any  or  all  of  the  matters  alleged  in  said  petition ; 
that  the  order  of  alimony  herein  be  vacated  and  plaintiff 
pay  the  court  costs  of  said  petition  and  proceedings 
thereon." 

A  new  action  was  also  commenced  in  Spokane  county, 
entitled  "Helen  M.  Peyton  v.  Isaac  "N".  Peyton";  the  com- 
plaint reciting,  in  substance,  the  following:  That  the 
parties  were  married  and  separated  as  hereinbefore  men- 
tioned; that,  without  the  knowledge  or  consent  of  appel- 
lant, respondent  had  acquired  and  sold  large  amounts  of 
property ;  that  the  property  so  acquired  and  sold  was  com- 
munity property,  and  that  appellant  never  joined  in  the 
sale  thereof,  or  agreed  thereto,  and  had  no  knowledge  at 
the  time  that  the  same  was  sold;  that  appellant  never 
received  any  of  the  proceeds  of  the  sales  of  the  said 
community  property,  but  the  proceeds  were  from  time  to 
time  invested  in  other  property;  that  respondent  then 
owned  and  possessed  certain  property,  which  was  par- 
ticularly described;  that  appellant  remained  the  wife  of 
respondent  from  the  time  of  their  marriage  until  the 
17th  day  of  October,  1885,  when  they  were  divorced 
without  any  settlement  of  the  property  rights,  and  with- 
out any  division  of  the  community  property.  The  com- 
plaint concludes  with  the  prayer  that  the  community 
rights  of  appellant  be  established  and  fixed,  and  that  a 
decree  be  entered  granting  to  her  such  portion  of  said 
property  as  she  is  by  law  entitled  to,  or  that  in  lieu 
thereof,  and  in  lieu  of  all  her  interest  in  and  to  any  and 
all  of  said  community  property  in  the  territory  of  Wash- 
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ington,  she  be  allowed  a  sum  in  gross,  to  be  fixed  by  the 
court,  and  that,  when  paid,  such  sum  to  be  in  lieu  of, 
and  in  full  satisfaction  of,  all  appellant's  rights  and 
interests  in  the  community  property  of  appellant  and  re- 
spondent. The  above  complaint  was  signed  by  Xash, 
Kinnaird  &  Murray,  as  attorneys  for  the  plaintiff  therein 
(appellant  here),  and  was  verified  by  appellant  herself 
over  her  own  signature,  and  sworn  to  before  J.  M.  Kin- 
naird, a  notary  public  (one  of  her  counsel),  on  the  13th 
day  of  December,  1886.  Thereafter  an  answer  to  the 
complaint  was  filed  by  respondent,  admitting  certain  alle- 
gations therein,  and  denying  others  not  material  to  l)e 
mentioned  here.  Soon  after  the  following  written  stipula- 
tion was  filed  in  said  cause : 

"It  is  hereby  stipulated  and  agreed  that  judgment 
herein  upon  the  pleadings  may  be  rendered  in  favor  of 
the  plaintiff  for  the  sum  of  $3,000,  and  that  said  judgment 
shall  be  taken  and  considered  as  the  full  measure  of 
plaintiff's  interest  in  the  property  described  in  her  com- 
plaint herein,  and  in  lieu  of  any  and  all  interest  or  claim 
she  may  have  had  upon  the  property  of  defendant  under 
the  laws  of  Washington  Territory,  by  virtue  of  the  relation 
of  husband  and  wife  heretofore  existing  between  said 
plaintiff  and  said  defendant." 

The  stipulation  was  signed  by  Nash,  Kinnaird  A:  Mur- 
ray as  attorneys  for  the  plaintiff  in  that  action  (appellant 
here).  In  pursuance  of  the  above  stipulation,  on  the 
20th  day  of  December,  1886,  the  court  entered  a  decree 
in  accordance  with  the  terms  of  the  stipulation.  After 
reciting  certain  facts,  and  finding  that  appellant  was  en- 
titled to  a  judgment  in  the  gross  sum  of  $3,000,  the 
decree  concludes  as  follows: 

uIt  is  further  ordered,  adjudged,  and  .decreed  that, 
upon  the  payment  or  satisfaction  of  this  judgment  by  the 
defendant,   the   community  property   mentioned   and   do- 
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scribed  in  plaintiff's  complaint  shall  belong  to  the  defend- 
ant as  of  his  own  sole  and  separate  estate,  and  in  that 
event  said  plaintiff  shall  be  divested  of  all  interest  in  or 
to  any  community  property  now  or  heretofore  owned  by 
defendant,  and  barred  from  claiming  or  further  demand- 
ing from  defendant,  or  any  person  claiming  by, 
through,  or  under  him,  any  interest  in  any  property  real 
or  personal,  and  to  which  she  may  have  been  entitled  under 
the  statutes  of  Washington  Territory  by  virtue  of  the  re- 
lation- of  husband  and  wife  heretofore  existing  between 
said  plaintiff  and  the  said  defendant,  it  being  the  inten- 
tion of  this  decree  to  give  the  plaintiff  said  sum  of  $3,000 
in  lieu  of  her  interest  in  the  community  property  now  or 
heretofore  owned  by  defendant,  and  upon  the  payment  of 
said  sum  to  vest  the  interest  in  said  property  of  plaintiff 
in  the  defendant  in  his  own  sole  right,  and  to  be  con- 
sidered as  of  his  separate  estate,  and  freed  from  any  claim 
of  plaintiff  because  of  the  relation  heretofore  existing  as 
aforesaid.'' 

Following  the  events  heretofore  outlined,  respondent 
and  Mrs.  Victor  Houghton  Peyton  returned  to  Spokane, 
and  thereafter  continued  to  reside  together  as  husband 
and  wife.  Two  other  children  were  born  to  them,  wTho 
are  now  lads  approaching  young  manhood.  Respondent 
and  the  mother  of  said  children  have  at  all  times  been  re- 
ceived and  recognized  in  social,  church,  and  business 
circles  as  husband  and  wife,  of  which  facts  the  appellant 
had  knowledge.  During  the  period  of  thirteen  years  fol- 
lowing the  proceedings  which  have  been  heretofore  de- 
scribed, she  took  no  steps  to  question  the  validity  thereof. 
Occasionally  during  the  time  she  wrote  to  respondent  and 
asked  him  to  assist  her  financially.  Respondent  replied 
to  some  of  the  letters,  and  on  at  least  one  occasion  sent 
her  the  sum  of  $75,  but  at  no  time  did  he  concede  that  he 
was  under  any  legal  obligation  to  contribute  to  her  sup- 
port.    Beginning  with  the  year  1800,  and  in  the  years 
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following,  respondent  acquired  wealth  rapidly  through 
mining  investments  and  other  sources,  and  it  is  conceded 
that  at  the  time  of  the  commencement  of  this  action  he 
possessed  property  of  the  value  of  $1,000,000  or  more. 

The  foregoing  extended  recital  of  facts  gathered  from 
the  evidence  in  this  case  has  been  deemed  advisable  in 
order  that  the  relative  status  of  the  parties  and  of  all  others 
involved  therein  may  fully  apj>ear,  as  it  existed  prior  to 
and  at  the  time  this  action  was  begun.  The  present,  action 
was  brought  by  appellant  against  respondent  for  separate 
maintenance,  and  she  asks  a  decree  declaring  the  divorce 
decree  entered  in  the  Klickitat  county  case  to  Ix?  void  and 
of  no  force  or  effect.  The  complaint  is  very  long,  and  re- 
cites many  of  the  matters  heretofore  stated,  including  the 
stipulations,  judgments,  and  decrees  already  mentioned. 
She  avers,  however,  that  she  did  not  authorize  her  attor- 
neys to  enter  into  the  said  stipulations,  and  did  not  know 
of  their  existence,  or  of  the  existence  of  the  judgments  and 
decrees  thereon,  until  within  a  period  of  six  months  prior 
to  the  beginning  of  this  suit.  She  alleges  that  she  signed 
a  power  of  attorney,  which  she  said  was  to  her  attorney, 
Judge  Xash,  and  not  to  the  respondent,  for  the  purpose  of 
clearing  up  titles  to  real  estate  theretofore  sold  by  re- 
spondent, and  that  in  consideration  thereof  she  received 
the  sum  of  $3,000,  but  that  she  at  no  time  recognized  the 
validity  of  the  Klickitat  county  divorce  decree,  an  !  at  no 
time  consented  to  release  the  community  estate  for  the 
payment  of  said  $3,000 ;  that  she  left  Spokane  believing 
that  she  and  respondent  were  still  husband  and  wife ;  that 
he  promised  to  maintain  her,  and  she  believed  he  would 
ultimately  come  to  her  and  live  with  her  as  her  husband. 
The  respondent  answered,  pleading  the  aforesaid  circum- 
stances, and  also  the  said  written  contract,  stipulations, 
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judgments,  and  decrees.  The  answer  also  pleads  tlio  sta- 
tute of  limitations,  and  that  appellant  is  estopped  by  her 
conduct  to  assert  that  she  is  still  the  wife  of  respondent, 
or  that  she  has  any  interest  in  any  property  now  held  by 
him.  A  trial  was  had  before  the  court  without  a  jury, 
and  the  court  found  the  facts  substantially  as  they  have 
been  heretofore  stated,  including  the  existence  of  the 
written  contract  which  was  destroyed  as  aforesaid,  and 
that  appellant  had  authorized  all  steps  and  proceedings 
heretofore  outlined.  The  court  entered  the  following  con- 
clusions of  law : 

ul.  The  adjudication  by  the  district  court  of  the 
Fourth  Judicial  District  of  Washington  Territory,  upon 
the  petition  of  the  plaintiff  to  vacate  the  decree  of  divorce, 
entered  in  Klickitat  county  case  was  a  final  and  binding 
adjudication  against  the  plaintiff  upon  all  the  matters  and 
things  alleged  by  her  in  this  case  touching  the  validity  of 
that  decree  of  divorce. 

"2.  The  adjudication  by  the  court  upon  stipulation  in 
the  cause  brought -by  the  plaintiff  against  the  defendant 
on  the  13th  day  of  December,  1886,  together  with  the 
agreement  hereinbefore  referred  to,  with  the  payment  of 
the  $3,000  thereunder,  was  a  final  and  binding  adjudica- 
tion in  favor  of  the  plaintiff  and  upon  all  matters  and 
thing's  alleged  in  the  complaint  touching  the  property 
rights  of  the  defendant  and  herself. 

u3.  Plaintiff,  by  her  failure  to  pursue  her  petition  to 
vacate  the  divorce  decree,  abandoned  the  same. 

"4.  Plaintiff  by  all  the  matters  and  things  done, 
agreed  to  and  consented  to  by  her  receiving  the  money  re- 
ceived by  her,  and  by  the  reliance  placed  upon  that  set- 
tlement on  the  part  of  defendant  and  his  present  wife, 
and  all  the  other  facts  and  circumstances  of  the  case,  is 
now  estopped  to  dispute  either  the  validity  of  the  Klickitat 
county  divorce  decree  or  the  validity  of  the  judgment  upon 
her  petition  in  that  case,  or  the  validity  of  the  judgment 
in  the  suit  of  December  13,  1886. 
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"5.  Plaintiff  by  her  delay  and  all  the  facts,  conditions 
and  circumstances  in  the  case,  is  barred  of  any  relief 
herein  upon  the  ground  of  laches. 

"6.  The  cause  of  action  of  plaintiff  as  stated  in  the 
complaint,  and  each  and  every  part  thereof  is  barred  by 
the  statute  of  limitations  of  the  territory  and  state  of 
Washington. 

"7.  Plaintiff  is  not  entitled  to  maintain  this  suit  in 
equity,  because  she  has  shown  no  reason  for  not  pursuing 
the  remedy  given  her  by  statute. 

"8.  Defendant  is  entitled  to  a  final  decree  as  prayed 
for  in  his  answer." 

Upon  the  foregoing  the  court  entered  judgment  dismiss- 
ing the  action,  and  that  respondent  recover  his  costs. 
From  said  judgment  this  appeal  is  prosecuted.  The  record 
in  the  case  is  necessarily  very  extensive,  and  the  briefs  of 
counsel  are  very  long.  There  are  more  than  eight  hun- 
dred pages  of  printed  matter  in  the  briefs  submitted  by 
counsel  in  the  case.  Appellant's  counsel  separately  as- 
sign one  hundred  and  forty-six  errors  in  their  opening 
brief.  It  is  manifestly  impracticable  to  undertake  to  dis- 
cuss them  all,  and  we  do  not  think  it  necessary  so  to  do. 
We  will,  therefore,  proceed  generally  to  discuss  questions 
which  involves  errors  complained  of,  and  which  we  deem 
material. 

Much  space  is  devoted  to  the  discussion  of  alleged  er- 
rors based  upon  the  court's  refusal  to  hear  evidence  bear- 
ing upon  the  question  of  respondent's  actual  domicile  at 
the  time  of  the  Klickitat  county  divorce  proceedings,  and 
upon  alleged  fraud  in  the  procurement  of  the  divorce.  It 
is  urged  that  the  court  had  no  jurisdiction,  and  that  the 
decree  was  void.  The  decree  stands  upon  the  record,  how- 
ever, as  one  valid  upon  its  face.  The  court  that  entered 
the  decree  was  one  of  general  jurisdiction,  having  author- 
ity to  determine  cases  of  the  class  of  that  in  which  the 
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decree  was  entered.  The  subject-matter  of  the  action  was 
within  the  court's  jurisdiction,  and  it  had  the  power  to 
enter  the  kind  of  decree  that  was  entered  in  an  action  of 
that  nature,  provided  it  also  had  jurisdiction  of  the  per- 
sons. The  evidence  shows  that  the  files  of  the  original 
case  were  transferred  from  Klickitat  county  to  Spokane 
county  on  change  of  venue  as  aforesaid,  at  the  time  the 
petition  to  vacate  the  decree  was  filed,  but  the  clerk  of 
the  court,  as  custodian  of  the  records,  is  unable  to  find 
them.  It  seems  probable  from  the  evidence  that  they  were 
taken  from  the  clerk's  office  by  some  one  of  the  several 
counsel  who  were,  in  behalf  of  their  clients,  interested  in 
the  litigation  of  1886,  and  that  they  have  been  uninten- 
tionally misplaced  and  lost.  The  order  of  default  recites- 
however,  that  the  defendant  in  the  case  (appellant  here) 
had  been  served  with  summons  by  publication,  and  the 
decree  recites  that  the  evidence  was  sufficient.  At  the 
trial  of  this  cause  a  certified  copy  of  a  record  was  intro- 
duced in  evidence,  showing  certain  entries  in  what  was 
called  the  "fee  book," — a  book  kept  by  the  clerk  of  Klicki- 
tat county  in  1885,  corresponding  in  some  of  its  features 
to  the  appearance  docket  kept  by  clerks  of  the  superior 
courts  at  the  present  time.  That  record  shows  that  a 
summons  issued  in  the  case  and  was  returned ;  that  after- 
wards an  affidavit  for  publication  of  summons  was  filed 
and  summons  issued  the  same  day  the  affidavit  was  filed. 
There  is  also  an  entry  of  the  return  of  the  summons  fifty; 
two  days  later.  It  is  held  by  some  courts  that  the  mere  re- 
cital in  a  judgment  or  decree  that  there  was  service  of  a 
given  kind  is  sufficient  evidence  of  service,  as  against  a  col- 
lateral attack  upon  the  judgment,  when  there  is  nothing 
in  the  record  negativing  the  recital.  Others  hold  that  the 
record,  aside  from  such  recital,  must  disclose  the  evidence 
of  the  service.   Under  either  view  of  the  law,  we  think  the 
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above  record  evidence,  when  taken  in  connection  with  the 
recitals  in  the  order  of  default  and  in  the  decree,  must  be 
held  to  show,  as  against  a  collateral  attack,  that  there  was 
service  by  publication.  There  may  have  been  facts  exist- 
ing which  would  have  made  the  decree  a  voidable  one 
under  appeal,  writ  of  error,  or  other  appropriate  direct 
proceeding  instituted  for  the  express  purpose  of  avoiding 
it.  But  we  think  the  record  is  sufficient  to  sustain  the 
decree  until  it  is  so  expressly  and  directly  attacked. 

''But  the  word  'void'  can  with  no  propriety  be  appli<nl 
to  a  thing  which  appears  to  be  sound,  and  which,  while 
in  existence,  can  command  and  enforce  respect,  and  wln.se 
infirmity  cannot  be  made  manifest.  If  a  judgment  ren- 
dered, without  in  fact  bringing  the  defendants  into  court, 
cannot  be  attacked  collaterally  on  this  ground,  unless  the 
want  of  authority  over  them  appears  in  the  record,  it  is  no 
more  void  than  if  it  were  founded  upon  a  mere  misconcep- 
tion of  some  matter  of  law  or  of  fact  occurring  in  the  ex- 
ercise of  an  unquestionable  jurisdiction.  In  either  case, 
the  judgment  can  be  avoided  and  made  functus  officio  by 
some  appropriate  proceeding  instituted  for  that  purpose; 
hnt  if  not  so  avoided,  must  be  respected  and  enforced."  1 
Freeman,  Judgments  (4th  ed.),  §  116. 

"On  1he  other  hand,  a  voidable  judgment,  is  one  which, 
though  not  a  mere  nullity,  is  liable  to  be  made  void  when 
a  person  who  has  a  right  to  proceed  in  the  matter  takes  the 
proper  steps  to  have  its  invalidity  declared.  It  always 
contains  some  defect  which  may  become  fatal.  It  carries 
within  it  the  means  of  its  own  overthrow.  But  unless  and 
until  it  is  duly  annulled,  it  is  attended  with  all  the  ordin- 
ary consequences  of  a  legal  judgment.  The  party  against 
whom  it  is  given  may  escape  its  effect  as  a  bar  or  an  obli- 
gation, but  only  by  a  proper  application  to  have  it  vacated 
or  reversed.  Until  that  is  done,  it  will  be  efficacious  as  a 
claim,  an  estoppel,  or  a  source  of  title.  If  no  proceedings 
are  ever  taken  against  it,  it  will  continue  throughout-  its 
life  to  all  intents  a  valid  sentence.  If  emanating  from  a 
court  of  general  jurisdiction,  it  will  be  sustained  by  the 
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ordinary  presumptions  of  regularity,  and  it  is  not  open  to 
impeachment  in  any  collateral  action."  1  Black,  Judg* 
ments,  §  170. 

"Jurisdiction  over  the  subject-matter  is  the  right  of  the 
court  to  exercise  judicial  power  over  that  class  of  cases; 
not  the  particular  case  before  it,  but  rather  the  abstract 
power  to  try  a  case  of  the  kind  or  character  of  the  one 
pending;  and  not  whether  the  particular  case  is  one  that 
presents  a  cause  of  action,  or  under  the  particular  facts  is 
triable  before  the  court  in  which  it  is  pending,  because  of 
some  inherent  facts  which  exist  and  may  be  developed 
during  the  trial."     Browm,  Jurisdiction,  §  la. 

See,  also,  1  Black,  Judgments,  §  240 ;  1  Freeman,  Judg- 
ments (4th  ed.),  §  120.  v 

It  has  already  been  held  in  this  state  that  where  the 
court  rendering  a  judgment  has  jurisdiction  of  the  sub- 
ject-matter, and  adjudges  that  jurisdiction  has  been 
properly  acquired  over  the  person  of  the  defendant,  where 
there  is  nothing  in  the  record  to  contradict  it,  such  ad- 
judication is  as  conclusive  as  that  upon  any  other  question 
in  the  case,  when  collaterally  attacked.    Rogers  v.  Miller, 

13  Wash.  82  (42  Pac.  525,  52  Am.  St.  Rep.  20)  ;  Kizer 
v.  Caufield,  17  Wash.  417  (49  Pac.  1064) ;  Munch  v.  Mc- 
Laren, 9  Wash.  676  (3S  Pac.  205). 

To  the  same  effect  are  the  following:    Bonsall  v.  Isett, 

14  Iowa,  309;  Bollinger  v.  Tarbell,  16  Iowa,  491  (85 
Am.  Dec.  527);  C alien  v.  Ellison,  13  Ohio  St.  446  (82 
Am.  Dec.  448)  ;  Ilcndrick  v.  Whittemore,  105  Mass.  23; 
Jackson  r.  State,  104  Ind.  516  (3  K".  E.  863)  ;  Delaney  v. 
Gault,  30  Pa.  St.  63. 

Appellant  seeks  to  have  the  decree  of  divorce  declared 
void  as  having  been  obtained  by  fraud  on  the  part  of 
respondent. 

"Fraud  in  procuring  a  judgment  cannot  be  shown  by 
the  parties  to  such  judgment,  in  any  collateral  proceed- 
ing."   1  Freeman,  Judgments  (4th  ed.),  §  132. 
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The  author  cites  the  following  cases,  all  of  which  sus- 
tain the  above  proposition,  viz :  Carpentier  v.  Oakland,  30 
Cal.  439;  Smith  v.  Smith,  22  Iowa,  516;  People  v.  Down- 
ing, 4  Sandf.  (N.  Y.)  189;  Blanchard  v.  Webster,  62  X. 
H.  467. 

A  distinction  seems  to  be  observed  between  parties  r<> 
an  action  in  which  a  judgment  has  been  obtained  by  fraud 
and  strangers  to  the  record  who  may  be  affected  thereby. 
Thus  the  same  author,  at  §336,  observes  as  follows: 

"Whenever  a  judgment  or  decree  is  procured  through 
the  fraud  of  either  of  the  parties,  or  by  the  collusion  of 
both,  for  the  purpose  of  defrauding  some  third  person,  lie 
may  escape  from  the  injury  thus  attempted  by  showinur. 
even  in  a  collateral  proceeding,  the  fraud  or  collusion  by 
which  the  judgment  or  decree  was  obtained." 

Again,  in  §  334,  the  same  author  further  observes: 

"The  parties  to  an  action  cannot  impeach  or  set  at 
naught  the  judgment  in  any  collateral  proceeding  on  the 
ground  that  it  was  obtained  through  fraud  or  collusion. 
It  is  their  business  to  see  that  it  is  not  so  obtained.  If, 
without  any  fault  or  neglect  of  one  party,  his  adversary 
succeeds,  by  fraud,  in  obtaining  an  inequitable  and  un- 
authorized judgment,  he  must  take  some  proceeding  pre- 
scribed by  law  to  annul  the  judgment,  and  cannot,  in  the 
absence  of  such  annulment,  treat  it  as  invalid.  It  is  only 
third  persons  who  have  the  right  to  collaterally  impeach 
judgments.  They  are  accorded  this  right  because,  not  be- 
ing parties  to  the  action,  nothing  determined  by  it  if,  as 
to  them,  res  judicata." 

See,  also,  Boston,  etc.,  II.  R.  Corp.,  v.  Sparhaivk,  1  Al- 
len, 448  (79  Am.  Dec.  750.)  ;  Mcckleys  Appeal,  102  Pa., 
St.  536 ;  Clark  v.  Douglass,  62  Pa.  St.  408 ;  Christmas  v. 
Russell,  5  Wall.  290. 

The  same  principle  is  discussed,  and  many  authori- 
ties cited,  in  Knapp  v.  Thomas,  39  Ohio  St.  377,  387  (48 
Am.  Rep.  462). 
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This  action  is  a  collateral  attack  upon  the  divorce  de- 
cree by  the  defendant  in  that  action.  The  purpose  of  this 
action  is  not  simply  to  annul  the  divorce  decree,  but  its 
primary  object  is  an  entirely  separate  and  independent 
matter,  viz.,  to  secure  separate  maintenance  or  an  interest 
in  respondent's  property,  and  as  a  mere  incident  thereto, 
based  upon  necessity  before  recovery  can  be  had,  it  is 
sought  to  have  the  original  judgment  declared  of  no  effect. 
A  "collateral  attack"  is  defined  as  follows: 

"But  if  the  action  or  proceeding  has  an  independent 
purpose  and  contemplates  some  other  relief  or  result,  al- 
though the  overturning,  of  the  judgment  may  be  important 
or  even  necessary  to  its  success,  then  the  attack  upon  the 
judgment  is  collateral  and  falls  within  the  rule."  1  Black, 
Judgments,  §  252. 

Again,  in  12  Am.  &  Eng.  Enc.  Law,  p.  147j,  a  collat- 
eral proceeding  is  defined  as  being,  "any  proceeding  which 
is  not  instituted  for  the  express  purpose  of  annulling, 
correcting  or  modifying  the  judgment  or  enjoining  its  ex- 
ecution." The  above  rule  was  approved  and  adopted  in 
Morrill  v.  Morrill  20  Ore.  96  (25  Pac.  362,  11  L  R  A. 
155,  23  Am.  St.  Rep.  95).  To  the  same  effect  is  Kalb  v. 
German  Savings  &  Loan  Society,  25  Wash.  349  (65  Pac 
559).  It  is  true  that  in  the  two  last  cited  cases  the  judg- 
ments objected  to  were  not  mentioned  in  the  complaint, 
but  by  reply  and  in  the  introduction  of  evidence  it  was 
sought  to  avoid  them.  However,  the  principle  involved  is 
the  same  as  here.  They  sought  specific  relief  as  to  prop- 
erty rights,  and,  in  order  to  obtain  that  relief,  it  became 
necessary  to  attack  the  judgments.  In  each  instance  the 
attack  was  held  to  be  collateral. 

If,  however,  this  action  should  be  treated  as  a  direct  at- 
tack upon  the  judgment,  the  defenses  of  the  statute  of  lim- 
itations, laches,  estoppel,  and  former  adjudication  are  all 
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pleaded  to  the  complaint.  Referring  to  the  statute  of  lim- 
itations in  this  state,  this  court  said  in  Citizens  National 
Bank  v.  Lucas,  26  Wash.  417  (67  Pac.  252) : 

"It  seems  to  us  that  the  legislature  in  the  passage  of 
this  act  attempted  to  provide  a  limitation  for  every  kind 
of  action  that  could  be  brought  in  the  courts." 

The  attack  upon  this  judgment  is  based  upon  allega- 
tions of  fraud  practiced  by  the  prevailing  party.  The 
court  has  power  to  vacate  a  judgment  for  fraud  practiced 
by  the  successful  party  in  obtaining  the  judgment.  Bal. 
Code,  §  5153.  The  petition  for  this  purpose  must  be 
brought  within  one  year.  §5156  of  same  volume.  Where 
a  fraud  has  been  concealed,  or  is  not  known  to  the  mov- 
ing party  in  time  to  take  advantage  of  the  statutory  rem- 
edy, resort  can  be  had  to  a  suit  in  equity  to  annul  the 
judgment;  but  otherwise  the  statutory  remedy  is  exclu- 
sive, and  must  be  pursued  within  the  time  fixed  by  stat- 
ute. Chezum  v.  Claypool,  22  Wash.  498  (61  Pac.  157, 
79  Am.  St.  Rep.  955).  The  appellant  knew  of  the  ren- 
dition of  this  decree,  as  we  have  already  seen,  in  the 
spring  of  1886,  after  its  rendition  in  October,  1885.  She 
filed  a  petition  to  vacate  it,  and  alleged  substantially  the 
same  grounds  now  urged.  That  petition  was  abandoned. 
She  now  says  she  did  not  so  understand  it  or  so  intend, 
but  the  finding  of  the  court  is  otherwise,  and,  we  think, 
is  sustained  by  the  testimony.  The  character  of  Judge 
Kinnaird,  her  counsel  who  signed  the  stipulation  upon 
which  the  judgment  dismissing  that  petition  was  entered, 
is  shown  to  have  been  of  such  high  standing,  .personally 
and  professionally,  that  it  seems  incredible,  when  all  the 
evidence  is  considered,  that  the  dismissal  should  have  been 
made  without  appellant's  authority.  Moreover,  the  com- 
plaint in  the  case  heretofore  mentioned  as  having  befn 
brought  for  the  purpose  of  adjusting  property  rights  in 
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1886,  avers  that  appellant  "remained  the  wife  of  defend- 
ant [respondent]  from  the  time  of  their  said  marriage 
till  about  the  17th  day  of  October,  1885,  when  they  were 
divorced  in  this  judicial  district  without  any  settlement 
of  property  rights,  and  without  any  division  of  the  commu- 
nity property."  The  prayer  of  the  complaint,  after  asking 
for  a  gross  sum  to  be  fixed  as  her  interest  in  the  community 
property,  then  concludes:  "and  that  whenso  paid  said  sum 
be  in  lieu  of  and  in  full  satisfaction  of  all  of  plaintiff's 
rights  and  interests  in  the  community  property  of  plaintiff 
and  defendant."  That  complaint  was  sworn  to  by  appel- 
ant herself,  and  she  swore  that  she  knew  the  contents 
thereof,  and  believed  them  to  be  true.  The  above  fact, 
taken  in  connection  with  all  the  other  evidence,  and  the 
record  made  on  the  stipulation  of  her  counsel  to  dismiss 
the  petition  to  vacate,  we  think,  must  be  taken  as  conclu- 
sive against  her  upon  that  question.  An  order  dismissing 
a  petition  to  vacate  a  judgment  is  final  and  appealable, 
and  is  therefore  res  judicata  of  the  matters  set  up  in  the 
petition.    Kuhn  v.  Mason,  24  Wash.  94  (64  Pac  182). 

If,  however,  it  were  true  that  there  were  reasons  why  she 
could  not  pursue  her  statutory  remedy  within  the  time, 
the  general  statute  of  limitations  must  apply  here  also. 
Section  4800,  Bal.  Code,  provides  that  an  action  for 
relief  upon  the  ground  of  fraud  must  be  brought  within 
three  years,  but  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  discovers'  by  the  aggrieved  party 
of  the  facts  constituting  a  fraud.  Under  the  evidence  in 
this  case,  appellant  clearly  knew  of  the  facts  now  charged 
as  fraud  as  long  ago  as  1886.  She  alleges  that  she  was 
fraudulently  misled  as  to  her  rights  in  the  settlement  here- 
tofore outlined,  and  did  not  know  thereof  until  within  six 
months  prior  to  the  beginning  of  this  suit.  But  we  think 
the  evidence  does  not  sustain  the  allegation,  and  the  trial 
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court  so  found.  This  court,  in  Stearns  v.  Hochbrunn,  24 
Wash.  206  (64  Pac.  165),  held  that  it  is  sufficient,  as  a 
rule  of  pleading,  under  the  statute,  to  allege  that  the 
fraud  was  not  discovered  until  a  given  time,  without  al- 
leging the  facts  showing  diligence  in  the  effort  to  discover 
it,  and  intimated  that  it  is  rather  a  rule  of  evidence,  than 
a  rule  of  pleading,  that  means  of  discovery  is  equivalent  to 
actual  discovery.  We  are  satisfied  with  that  statement  of 
the  rule.  It  in  no  way  contravenes  the  well-known  rule 
that  means  of  discovery  may  be  treated  as  actual  discov- 
er}- when  it  appears  from  the  evidence  that  the  party  ag- 
grieved might,  with  reasonable  diligence,  have  sooner  dis- 
covered the  fraud.  This  rule  applies  to  appellant  here. 
For  thirteen  years  she  remained  silent,  knowing  that  re- 
spondent was  living  with  another  as  his  wife,  that  chil- 
dren were  being  born,  and  that  all  the  sacred  relations  of 
the  family  arose  therefrom,  knowing  that  the  rights  of 
innocent  children  were  being  involved,  and  that  respond- 
ent and  their  mother  were  continually  recognized  as  hus- 
band and  wife,  still  she  did  not  move.  While  the  history 
leading  up  to  this  case  may  appear  as  if  culled  from  story 
or  fiction,  and  while  that  history  may  appeal  to  sympathy 
in  behalf  of  appellant,  yet,  for  reasons  heretofore  as- 
signed, it  must  be  held  that  she  cannot  maintain  this 
action.  We  think  the  court,  committed  no  material  errors, 
and  the  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Anders  and  Duxbak, 
JJ.,  concur. 

Moukt,  J.,  not  sitting. 

White,  J.  (concurring).  The  appellant  by  her 
complaint  in  this  action  seeks  to  set  aside,  on  the 
ground  of  fraud  in  obtaining  the  same,,  a  decree 
cf    divorce     obtained     by     the     respondent     from     the 
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appellant  in  1885  in  the  territorial  district  court  at  Gol- 
dendale,  in  Klickitat  county.  It  alleges  facts  which,  if 
true,  rendered  the  decree  absolutely  void.  The  appellant 
by  her  complaint  also  seeks  to  set  aside  and  annul,  on  the 
ground  of  fraud,  certain  judgments  rendered  by  the  dis- 
trict court  at  Spokane  Falls  in  December,  1886.  The  ap- 
pellant by  her  complaint  also  seeks  to  have  decreed  to 
her  sufficient  money  for  her  separate  maintenance.  The 
prayer  of  the  complaint,  in  substance,  is : 

"Appellant  prays  judgment  against  respondent  for 
maintenance,  and  that  the  court  allow  and  decree  her  such 
sum  or  sums  of  money  to  be  paid  by  him,  at  such  time  and 
times  as  the  court  shall  deem  proper,  for  her  maintenance 
and  support;  and  prays  that  the  court  by  its  judgment  and 
decree  declare  and  decree  to  be  void  and  of  no  force  or  ef- 
fect the  pretended  decree  of  divorce  and  the  said  pretended 
stipulations  and  judgments  hereinbefore  mentioned,  and 
for  all  proper  relief." 

It  is  held  in  the  opinion  that  this  action  is  a  collateral 
attack  upon  the  decree  of  divorce.  I  do  not  assent  to  this. 
No  demurrer  was  interposed  to  this  complaint,  and  no 
motion  was  made  requiring  the  appellant  to  separately 
state  her  causes  of  action.  If  there  was  eliminated  from 
the  complaint  every  allegation  save  those  alleging  facts  as 
to  the  fraud  in  obtaining  the  decree  of  divorce,  and  the 
prayer  of  the  complaint  that,  the  court  would  adjudge 
such  decree  fraudulent,  no  one  would  contend  that  the 
complaint  was  not  a  complete  bill  in  equity  to  set  aside  the 
decree  on  the  ground  of  fraud.  Courts  of  equity  have 
inherent  power  to  set  aside  void  judgments  and  decrees 
obtained  by  fraud.  A  bill  in  equity  for  this  purpose  is 
an  appropriate  proceeding,  and,  when  a  judgment  is 
sought  to  be  annulled  in  this  way,  it  has  always  been  held 
to  be  a  direct  attack  upon  the  judgment ;  and  respectable 
authority  to  the  contrary  cannot  be  found  in  the  books. 


PEYTON  v.  PEYTON.  305 


Apr.  1902.]  Concurring  Opinion — White,  J. 

Even*  one  of  the  causes  of  action  stated  in  the  complaint, 
if  they  may  be  regarded  as  independent  causes,  calls  for 
equitable  relief.  They  could  be  properly  joined  in  one 
bill.  The  majority  opinion  is  based  upon  what  is  said 
in  1  Black,  on  Judgments,  §  252,  and  Morrill  v.  Morrill. 
20  Ore.  96  (25  Pac.  3G2,  11  L.  R.  A.  155,  23  Am.  St. 
Rep.  05)  ;  and  Kalb  v.  German  Savings  £  Loan  Society, 
25  Wash.  349  (65  Pac.  559).  The  meaning  of  the  text 
in  Black  will  be  better  understood  by  a  reference  to  the 
authorities  cited  by  the  author  in  its  supj)ort. 

Lee  i\  Kingsbury,  13  Tex.  68  (62  Am.  Dec.  546),  was 
a  suit  in  trespass  to  try  title.  The  defendant  claimed  un- 
der a  mortgage  foreclosure  sale.  On  the  trial,  evidence 
was  offered  to  show  that  the  land,  at  the  time  the  mortgage 
was  executed,  was  homestead,  and  therefore  that  the  mort- 
gage was  void,  and  therefore  that  the  decree  foreclosing 
same  was  void.  It  was  clearly  a  collateral  attack.  It  was 
held  that  the  validity  of  the  mortgage  was  the  very  ques- 
tion at  issue,  heard  and  determined  in  the  foreclosure 
suit,  and  that  the  evidence  attacking  the  foreclosure  judg- 
ment upon  that  ground  was  not  admissible  in  that  suit. 
So  in  Sturgis  v.  Rogers,  26  Ind.  1, — suit  on  appeal  bond, 
— it  was  held  that  the  judgment  affirmed  on  appeal  in  the 
case  in  which  the  bond  was  given  could  not  be  assailed. 
So,  in  an  action  on  a  promissory  note  given  in  satisfac- 
tion of  a  judgment,  it  was  held  the  validity  of  the  judg- 
ment could  not  be  attacked.  Mitchell  v.  State  Bank.  1 
Scam.  526. 

In  these  cases  the  judgment  was  attacked  in  a  sub- 
sequent suit  collaterally,  not  for  the  purpose  of  having  the 
judgment  annulled,  but  merely  for  the  purpose  of  defeat- 
ing the  action  in  the  second  suit.  In  these  cases,  had  the 
attack  been  permitted,  the  judgments  would  not  have  been 
annulled,  but  the  only  result  would  have  been  the  defeat  of 

20 — 28  WASH. 
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the  second  action.  These  and  similar  cases  illustrate  the 
meaning  of  the  quotation  from  Black,  where  it  is  said  that 
if  the  action  or  proceeding  has  an  independent  purpose, 
and  contemplates  some  other  relief  or  result,  although  the 
overturning  of  the  judgment  may  be  important,  or  even 
necessary  to  its  success,  then  the  attack  would  be  collateral, 
and  show  that  the  proposition  as  stated  in  his  text,  whether 
correct  or  not,  has  no  application  here,  But  even  that 
rule,  as  announced  by  Mr.  Black,  is  confined  to  cases 
where  the  judgment  was  attacked  upon  the  ground  of 
error  and  irregularities,  and  has  no  application  Jo  judg- 
ments rendered  without  jurisdiction  of  the  subject-matter 
or  the  parties.  This  is  made  clear  by  other  portions  of 
the  same  section,  quoted  from  by  respondent,  and  authori- 
ties there  cited,  among  which  are:  Penrose  v.  McKinzie, 
110  Incl.  35  (18  N.  E.  384),  where  it  is  held  that  the 
■owner  of  land  may  maintain  a  suit  to  annul  a  void  judg- 
ment, so  as  to  have  the  apparent  lien  upon  his  land  created 
by  such  judgment  removed,  and  that  this  is  a  direct,  and 
not  a  collateral  attack.  And  McCampbell  v.  Durst,  73 
Tex.  410  (11  S.  W.  380),  where  it  was  held  that  a  suit 
by  the  vendee  of  the  administrator  to  set  aside  certain 
judgments  of  the  probate  court,  and  to  cancel  deeds  ex- 
ecuted under  such  judgment,  to  remove  same  as  a  cloud  up- 
on plaintiff's  title,  was  a  direct  attack  upon  the  judgment, 
and  properly  maintained.     In  that  case  the  court  said: 

"These  proceedings  constitute  a  part  of  appellant's 
claim  and  eventuate  in  the  deeds,  against  both  of  which 
relief  is  directly  sought  in  this  suit.  We  think  the  suit 
is  not  collateral,  but  a  direct  proceeding  to  vacate  the 
deeds,"  etc. 

Daniels  v.  Benedict,  50  Fed.  348,  is  an  authority  in 
point.  There  the  widow  brought  suit  in  equity  for  par- 
tition, and  to  have  allotted  to  her  her  share  of  the  estate, 
and  also,  to  that  end,  to  have  annulled  a  fraudulent  decree 
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of  divorce  obtained  against  her  by  her  husband  a  number 
of  years  prior  to  his  death ;  setting  out  fully  in  her  bill 
the  marriage,  the  alleged  divorce,  and  the  facts  rendering 
the  decree  of  divorce  fraudulent  and  void.  A  demurrer 
to  the  bill  was  overruled,  the  court  holding  that  the  suit 
was  in  all  respects  properly  brought.  In  that  case,  had 
the  decree  of  divorce  been  valid,  the  widow  would  not 
have  been  entitled  to  partition  of  his  estate,  and  hence  she 
sought  by  her  bill  to  have  the  decree  of  divorce  annulled. 
If  that  was  not  a  collateral  attack,  certainly  the  attack 
here  is  not  collateral. 

Morrill  v.  Morrill,  20  Ore.  96  (25  Pac.  362,  11  L.  K. 
A.  155,  23  Am.  St.  Rep.  95),  cited  in  the  opinion,  is  not 
opposed  to  the  view  contended  for  by  the  appellant.  That 
was  a  suit  to  quiet  title.  The  defendant  claimed  a  por- 
tion of  the  lot  under  a  judgment  of  partition  had  in  a 
suit  between  him  and  the  plaintiff,  in  which,  admittedly, 
the  court  had  jurisdiction  both  of  the  subject  matter  and 
of  the  parties.  Defendant  relied  upon  that  judgment. 
Plaintiff,  in  her  reply,  sought  to  attack  it  for  fraud  and 
irregularities.     The  court  said: 

"It  is  first  important  to  determine  whether  this  is  a 
direct  or  collateral  attack  on  this  decree.  .  .  .  The 
complaint  contains  no  allegations  concerning  this  decree, 
but  the  first  mention  thereof  is  in  the  answer,  where 
defendant  pleads  it  as  an  estoppel.  The  plaintiff  then 
seeks  to  avoid  its  effect  by  averring  in  the  reply  matters 
which  she  claims  are  sufficient  to  vitiate  it.  This  is  un- 
doubtedly a  collateral  attack.  It  is  an  attempt  to  im- 
peach the  decree  in  a  proceeding  not  instituted  for  the  ex- 
press purpose  of  annulling,  correcting  or  modifying  the 
decree. 

And  further  on  in  the  opinion  says : 

"As  we  have  already  said,  this  can  not  be  considered  a 
direct  attack  upon  this  judgment.     No  reference  is  made 
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to  the  judgment  in  the  complaint.  No  facts  are  alleged 
upon  which  a  court  could  base  a  decree  annulling  the  de- 
cree or  judgment." 

The  court  there  held  the  attack  collateral,  because  it 
was  not  made  in  the  complaint ;  because  the  suit  was  not 
brought  for  the  purpose  of  having  the  decree  annulled; 
because  there  was  no  allegation  upon  which  any  judgment 
could  have  been  rendered  annulling  the  decree. 

But  in  the  case  at  bar  the  attack  is  made  in  the  com- 
plaint; the  suit  is  brought  for  the  purpose — the  express 
purpose — of  annulling  the  alleged  decree  of  divorce  and 
the  other  judgments;  allegations  were  made  in  the  com- 
plaint upon  which  a  decree  can  be  rendered  annulling 
that  decree  and  those  judgments.  Under  the  ruling,  then, 
in  Morrill  v.  Morrill,  supra,  the  attack  here  upon  the 
decree  of  divorce,  as  well  as  upon  the  judgments  entered 
in  December,  1886,  is  a  direct  and  not  a  collateral  attack. 
It  will  be  observed  that  the  suit,  in  Morrill  v.  Morrill  was 
one  to  quiet  title,  and  for  that  purpose  it  was  sought  to 
have  the  decree  of  partition  annulled.  But  it  is  not  sug- 
gested that  the  fact  that  the  suit  was  also  to  quiet  title 
would  have  made  it  any  the  less  a  direct  attack  had  the 
attack  been  made  in  the  ccpnplaint* 

Kalb  v.  Geitnan  Savings  &  Loan  Society,  supra,  was  a 
suit  alleging  tenancy  in  common  and  asking  partition.  It 
was  met  by  answer  setting  up  a  judgment  quieting  title 
as  against  the  plaintiff.  The  reply  alleged  facts  to  in- 
validate that  judgment.     We  said: 

"It  will  be  readily  observed  that  this  is  not  an  action 
to  set  aside  the  judgment  in  French  v.  Dennis,  but  one 
seeking  to  have  Herbert  Dennis,  the  defendant  in  that  ac- 
tion, declared  to  have  an  interest  in  said  property,  not- 
withstanding a  judgment  declaring  he  has  no  interest.  It 
is  well,  therefore,  to  determine  at  the  outset  whether  this 
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action  is  a  direct  or  collateral  attack  upon  that  judgment. 
No  mention  of  the  judgment  in  French  v.  Dennis  is  made 
in  the  complaint  herein.  The  answer,  after  denying  all 
the  allegations  in  the  complaint,  sets  up  the  judgment  as 
a  bar  to  plaintiff's  right  of  recovery,  even  if  he  ever  had 
any  interest  in  the  property.  The  reply,  after  denying 
the  allegations  of  the  answer,  sets  out  facts  which  plaintiff 
claims  invalidated  the  said  judgment." 

From  this  it  is  plain  that  we  only  intend  to  hold  that 
the  attack  was  not  direct,  but  collateral,  because  the  at- 
tack was  not  made  in  the  complaint ;  following  in  this  J/or- 
rill  v.  MoiTillj  supra,  and  other  cases  announcing  the  same 
rule  for  the  same  reasons.  But  it  is  answered  that  it 
makes  no  difference  whether  the  attack  is  made  in  the  com- 
plaint or  in  the  reply ;  that  the  test  is  whether  the  suit  is 
brought  to  annul  the  judgment.  We  must  not  overlook 
the  fact  that  the  purpose  of  the  suit  is  determined  by  the 
complaint,  and  not  by  the  reply, — a  purely  defensive 
pleading.  In  Dormitzer  v.  German  Savings  &  Loan  So- 
ciety,  23  Wash.  132  (62  Pac.  802),'  in  passing  upon  a 
similar  question,  we  said : 

"The  respondent  claims  that  the  complaint  in  this  ac- 
tion is  to  foreclose  the  mortgages  therein  mentioned,  and 
that  the  probate  proceedings  by  which  title  to  one-half  of 
the  property  in  controversy  passed  from  the  minor  heirs 
to  F.  M.  Tull,  under  whom  respondent  claims,  can  not  be 
questioned,  because  the  same  would  be  a  collateral  attack. 
The  complaint  in  apt  and  specific  allegations  attacks  di- 
rectly the  probate  proceedings  and  the  guardian  deeds 
thereunder," — and  we  overruled  the  contention. 

The  quotation  from  the  Am.  &  Eng.  Enc.  Law  to  the 
effect  that  "any  proceeding  which  is  not  instituted  for  the 
express  purpose  of  annulling,  correcting  or  modifying  the 
judgment  or  enjoining  its  execution."  will  not  bear  the 
construction  put  upon  it  in  the  opinion.     "Express  pur- 
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pose"  does  not  mean  "exclusive  purpose,"  and  the  com- 
plaint has  for  one  of  its  purposes  the  "express"  purpose 
of  annulling  the  decree.  The  facts  in  the  complaint  are 
stated  as  constituting  one  cause  of  action.  It  is  imma- 
terial whether  the  facts  are  stated  as  constituting  several 
causes  of  action,  or  as  one.  Courts  of  equity  should  dis- 
regard all  such  technicalities.  The  object  to  be  obtained 
under  our  system  of  pleadings  is  to  avoid  a  multiplicity 
of  suits.  Wo  have  but  recently  held,  in  an  opinion  by 
Justice  Dunbar,  that  the  status  of  real  estate  owned  by 
the  husband  and  wife,  and  claimed  to  be  community  prop- 
erty, and  which  the  wife  claimed  as  her  separate  estate, 
could  be  determined  in  an  action  for  separate  maintenance. 
Branscheid  v.  Branscheid,  27  Wash.  368  (67  Pac.  812). 
We  also  have  recognized  as  a  correct  practice  that,  where 
the  defendant  denied  the  existence  of  a  partnership  in  a  bill 
brought  for  an  accounting  between  alleged  partners,  the 
court  could  first  determine  as  to  the  existence  of  the  part- 
nership, and  after  having  determined  that  could  direct  an 
accounting.  Bingham  i\  Keylor,  25  Wash.  156  (64  Pac. 
942).  So  in  the  present  case  the  court  might  have  deter- 
mined, on  the  allegation  of  the  complaint,  whether  or  not 
the  decree  of  divorce  was  fraudulent,  and  then  might  have 
adjudged,  on  such  determination,  whether  or  not  the  ap- 
pellant was  entitled  to  separate  maintenance.  The  mere 
fact  that  the  court  has  heard  the  entire  case,  without  first 
determining  whether  or  not  the  decree  of  divorce  was  void, 
is  immaterial,  as  that  can  affect  only  the  question  of 
costs. 

For  the  foregoing  reasons,  I  think  the  complaint  is  a 
direct  attack  upon  the  decree  of  divorce ;  that,  in  a  direct 
attack,  recitals  in  the  judgment  are  not  conclusive;  and 
that  want  of  jurisdiction  may  be  brought  to  the  attention 
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of  the  court  by  facts  outside  of  the  record.  Dane  v.  Dan- 
iel, ante,  155  (68  Pac.  44G.) 

The  statute,  §  5153,  providing  for  setting  aside  a 
judgment  for  fraud  within  one  year,  is  a  concur- 
rent remedy  with  the  right  to  have  such  a  judgment  set 
aside  by  a  bill  in  equity.  The  opinion  seems  to  hold  that, 
if  the  fraud  is  discovered  within  the  year  after  the  rendi- 
tion of  the  judgment,  the  statutory  remedy  alone  must  1k3 
pursued.  I  do  not  assent.  Independent  of  any  statute, 
the  court  has  the  inherent  power,  on  motion,  to  set  aside 
at  any  time  a  void  judgment.     Dane  v.  Daniel,  supra. 

Thirteen  years  before  this  action  was  brought,  the  ap- 
pellant was  fully  informed  as  to  the  manner  in  which  the 
decree  of  divorce  was  obtained.  She  knew  the  judgment 
was  valid  upon  its  face,  and  so  far  as  disclosed  in  the  judg- 
ment roll.  She  knew  that  rights  adverse  to  her  interest 
might  be  claimed  under  the  judgment.  She  knew  that, 
as  the  decree  stood,  it  could  be  used  as  a  defense  to  an  ac- 
tion for  separate  maintenance.  For  thirteen  years  she 
stood  by  and  acquiesced  in  the  decree.  She  has  been 
guilty  of  such  laches  as  to  now  preclude  her  from  insti* 
tuting  a  suit  in  equity  to  set  aside  the  decree.  It  should 
be  allowed  to  stand  for  what  it  is  worth.  The  appellant 
strenuously  urges  that  the  agreement  between  the  respond- 
ent and  appellant  testified  to  by  ilr.  Graves  and  .Mrs. 
Houghton,  should  be  ignored,  because  contrary  to  public 
policy.  Concede  that  it  is  against  public  policy;  the  law 
for  that  reason  does  not  require  that  this  whole  matter" 
be  opened  up  at  this  late  day.  Public  policy  will  be  best 
subserved  in  this  instance  by  leaving  the  appellant  and  re- 
spondent where  they  placed  themselves  in  1S80. 

"A  court  of  equity,"  said  Ixjrd  Camden,  "has  always  re- 
fused its  aid  to  stale  demands,  where  the  parry  slept  upon 
his  rights,  and   acquiesced  for  a  great      length  of  time. 
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Xothing  can  call  forth  this  court  into  activity,  but  con- 
science, good  faith  and  reasonable  diligence;  where  these 
are  wanting,  the  court  is  passive,  and  does  nothing." 
Spcidel  v.  Henrici,  120  IT.  S.  377,  387  (7  Sup.  Ct.  Gib). 

The  business  of  this  court  is  so  crowded  that  time  for 
the  consideration  of  other  matters  does  not  permit  of  a 
more  extended  statement  of  my  reasons  for  coming  to  tha 
conclusions  reached  by  me  in  this  case.  I  therefore  con- 
cur in  the  result. 


[No.   4046.     Decided  April   12,   1902.] 

Charles  R.  Wilson  ct  ah,  Appellants,    v.    Wf.st    and 
Slade  Mill  Company  et  ah.  Respondents. 

TRIAL ERROR    IN    ADMITTING    EVIDENCE— CURED    BY    INSTRUCTIONS. 

Error  in  the  admission  of  improper  evidence  is  cured  by  the 
instruction  of  the  court  specially  charging  the  jury  not  to  con- 
sider it  in  arriving  at  their  verdict. 

NUISANCE OBSTRUCTION   OF   STREET — ACTION    FOR    DAMAGES. 

In  an  action  for  the  recovery  of  damages  occasioned  through 
the  maintenance  of  a  public  nuisance,  it  was  not  error  for  the 
court  to  charge  the  jury  that  plaintiffs  must  show  some  special 
damages  to  themselves,  differing  in  kind  from  that  suffered  by 
the  general  public,  before  they  would  be  entitled  to  recover  even 
nominal  damages. 

SAME MISLEADING    INSTRUCTIONS. 

In  an  action  for  damages  occasioned  plaintiffs  by  the  ob- 
struction of  a  street  which  they  were  compelled  to  use  in  the 
conduct  of  their  business  between  their  mill  and  their  lumber 
yard,  a  charge  by  the  court  that  "in  actions  of  this  kind,  the 
proofs  must  correspond  with  the  material  bearings  of  the  plead- 
ings, and  the  proof  is  fatal  to  the  plaintiffs'  right  to  recover; 
and  unless  you  believe  from  the  evidence  in  this  case  that  the  ob- 
struction referred  to  in  the  plaintiffs'  complaint  resulted  in 
plaintiffs'  damage  as  owners  of  lots  7  and  8  in  block  21,  described 
in  plaintiffs'  complaint,  it  matters  not  how  or  in  what  manner 
or  relation  to  what  other  property  damages  may  have  resulted. 
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and  your  verdict  should  be  for  defendants/'  was  so  misleading 
as  to  constitute  prejudicial  error. 

SAME  —  LIABILITY   OF  JOINT  TORT   FEASOR. 

In  such  an  action,  a  charge  that,  if  the  jury  should  find  that 
one  of  the  defendants  had  nothing  to  do  with  the  obstruction  of 
the  street  further  than  the  delivering  of  timber  ordered  by  its 
co-defendant  at  that  point,  its  verdict  should  be  in  favor  of  such 
defendant,  was  erroneous,  under  the  rule  that  one  who  Jointly 
with  another  places  an  obstruction  in  a  public  street  is  liable 
for  any  damage  occasioned  thereby  during  the  continuance  of 
the  obstruction,  from  which  he  could  not  be  relieved  by  the  fact 
that  he  had  no  interest  in  its  maintenance  after  its  creation. 

Appeal  from  Superior  Court,  Chehalia  County. — Hon. 
Oliver  V.  Linn,  Judge.    Reversed. 

Sheds  &  Tlogan  and  J.  B.  Bridges,  for  appellants. 
•/.  C.  Cross,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullekton,  J. — The  appellants  brought  this  action  to 
recover  damages  alleged  to  have  been  caused  them  by  an 
obstruction  placed  on  a  public  street  in  the  city  of  Aber- 
deen by  the  respondents,  and  to  procure  the  removal  of  the 
same.  The  obstruction  complained  of  was  removed  after 
the  commencement  of  the  action,  and  the  trial  proceeded 
as  one  for  damages  alone.  The  evidence  on  the  part  of 
the  appellants  tended  to  show  that  the  respondent  Xeeson 
purchased  of  the  respondent  West  &  Slade  Mill  Co.  cer- 
tain timbers,  directing  it  to  deliver  them  at  a  place  on 
Benn  street,  near  the  appellants'  property.  When  the 
first  piece  was  hauled  and  being  unloaded  by  one  of  the 
mill  company's  employees,  the  appellants  notified  the  em- 
ployee not  to  leave  it  at  that  place,  as  the  same  obstructed 
the  street,  and  particularly  that  place  in  the  street  which 
they  were  obliged  to  use  in  passing  to  and  from  their  own 
sawmill  and  certain  lots  used  bv  them  as  a  lumber  yard. 
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They  also  sent  a  similar  notice  to  the  mill  company.  Xo 
attention  was  paid  to  the  notice,  and  all  of  the  timbers 
ordered  were  delivered  and  left  near  the  same  place. 
Xeeson  thereupon  took  possession  of  the  timbers,  and 
proceeded  to  construct  out  of  them  a  large  sled  and  place 
thereon  a  donkey  engine.  While  the  work  was  in  pro- 
gress, he  was  also  notified  to  move  the  timbers;  the  ap- 
pellants again  claiming  that  they  were  an  obstruction  to 
the  street,  which  prevented  them  from  having  the  free 
ingress  and  egress  to  and  from  their  premises.  Necson, 
however,  continued  his  work,  removing  the  •  timbers  only 
after  he  had  completed  it,  which  took  some  fourteen  days. 
There  was  testimony  also  that  the  obstruction  specially 
damaged  the  appellants.  It  was  shown  that  they  were 
engaged  in  the  business  of  operating  a  sawmill,  and  that 
the  timbers  obstructed  the  street  at  a  place  which  the  ap- 
pellants were  obliged  to  pass  over  when  hauling  lumber 
with  a  wagon  from  their  mill  to  their  lumber  yards.  The 
verdict  and  judgment  were  for  the  respondents. 

It  is  assigned  that  the  court  erred  in  admitting  certain 
evidence.  On  the  trial  the  eourt  permitted  the  respond- 
ents, over  the  objections  of  the  appellants,  to  show  that 
other  persons  had  constructed  similar  sleds  at  the  same 
place.  It  may  be  conceded,  wc  think,  that  on  the  issues 
as  made  this  evidence  had  no  place  in  the  case  before  the 
court;  but  the  court,  in  his  charge  to  the  jury,  withdrew 
the  evidence  upon  this  point  from  the  consideration  of 
the  jury,  specially  instructing  them  to  disregard  it  and 
not  consider  it  as  authorizing  the  acts  of  the  respondents. 
This,  as  we  have  repeatedly  held,  cured  any  error  that 
may  have  been  committed  in  its  admission. 

It  is  further  assigned  that  the  court  erred  in  instruct- 
ing the  jury  that  the  appellants  must  show  some  special 
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damages  to  themselves,  caused  by  the  obstruction,  differ- 
ing in  kind  from  that  suffered  by  the  general  public,  be- 
fore they  were  entitled  to  recover  even  nominal  damages. 
This  instruction,  however,  correctly  states  the  rule. 
Wrongs  of  this  character,  in  so  far  as  they  affect  each 
individual  member  of  the  general  public  in  the  same  way, 
are  regarded  as  public  wrongs,  to  be  redressed  and  pun- 
ished by  the  public  authorities  in  the  manner  prescribed 
by  the  penal  statutes.  Only  those  who  suffer  a  special 
pecuniary  injury  from  the  wrong  committed  have  the 
right  to  resort  to  a  civil  action  for  such  wrong. 

The  court  gave  to  the  jury  the  following  instructions, 
the  giving  of  each  of  which  is  assigned  as  error : 

"In  actions  of  this  kind,  the  proofs  must  correspond 
with  the  material  bearings  of  the  pleadings,  and  the 
proof  is  fatal  to  the  plaintiffs'  right  to  recover ;  and  unless 
you  believe  from  the  evidence  in  this  case  that  the  ob- 
struction referred  to  in  the  plaintiffs'  complaint  resulted 
in  plaintiffs'  damage  as  owners  of  lots  7  and  8  in  Block  21, 
described  in  plaintiffs'  complaint,  it  matters  not  how  or 
in  what  manner  or  relation  to  what  other  property  dam- 
ages may  have  resulted,  and  your  verdict  should  be  for 
the  defendants." 

"If  you  find  that  the  defendant,  West  &  Slade  Mill  Co., 
had  nothing  to  do  with  the  obstruction  of  the  street  fur- 
ther than  the  delivering  of  the  timber,  and  if  they  were 
not  interested  in  maintaining  that  obstruction,  then  your 
verdict  should  be  for  the  defendant,  West  &  Slade  Mill 
Co." 

The  first  of  these  is  so  unfortunate  in  its  wording  as  to 
almost  force  the  conclusion  that  the  learned  trial  judge  has 
been  incorrectly  reported;  especially  when  'we  compare 
it  with  other  portions  of  the  instructions  given,  which 
are  rather  models  of  correct  English  and  terseness  and 
clearness  of  expression.     As  it  comes  here,  however,  over 
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certificate  of  the  judge  who  tried  the  cause,  we  can  do 
nothing  else  than  consider  it  as  a  part  of  the  instructions 
given  the  jury.  That  it  is  obscure  and  ambiguous  cannot 
be  doubted.  But  obscurity  or  ambiguity  in  an  instruction 
is  not  reversible  error  unless  it  has  a  tendency  to  mis- 
lead the  jury,  and  the  real  inquiry  is,  did  this  instruction 
mislead  them  ?  Eeading  the  instruction  as  it  appears  in 
the  transcript,  it  all  but  tells  the  jury  that  the  verdict 
must  be  for  the  respondents;  yet  that  this  wTas  not  its 
purpose,  and  could  not  have  been  so  understood  by  the 
jury,  is  evident  from  other  parts  of  the  same  charge. 
Reading  it,  omitting  certain  words,  it  seems  to  say  that 
under  the  pleadings  the  appellants  cannot  recover  unless 
the  jury  are  able  to  find  from  the  evidence  that  the  ob- 
struction damaged  them  as  owners  of  certain  lots  described 
in  the  complaint,  no  matter  how  much  the  obstruction 
may  have  damaged  them  as  the  owners  of  other  property. 
If  this  be  its  meaning,  it  was  clearly  misleading.  The 
allegations  of  the  complaint,  in  substance,  were  that  the 
appellants  were  conducting  a  sawmill ;  that  they  used  these 
particular  lots  as  a  lumber  yard;  that  it  was  necessary 
for  them  to  use  the  particular  part  of  the  street  where 
the  obstruction  was  placed  in  hauling  lumber  to  and  from 
the  lumber  yard  and  their  mill,  and  that  the  obstruction 
prevented  them  from  so  doing,  to  their  damage.  Under 
these  allegations  the  appellants  were  entitled  to  recover 
for  all  damages  the  evidence  showed  they  suffered  in  the 
conduct  of  their  business  because  of  the  obstruction,  and 
the  jury  should  have  been  so  instructed.  It  would  seem, 
therefore,  that  in  any  view  of  this  instruction  it  was 
calculated  to  mislead. 

The  court  also  erred  in  giving  to  the  jury  the  second 
of  the  instructions  above  quoted.     One  who,  by  himself, 
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or  jointly  with  another  or  others,  places  an  obstruction  in 
a  public  street  is  in  law  under  an  obligation  to  remove  it, 
and  is  liable  for  any  damage  occasioned  thereby  during 
the  continuance  of  the  obstruction.  The  fact  that  he  may 
have  no  interest  in  its  maintenance  after  its  creation  does 
not  relieve  him  from  such  liability. 

The  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reavis,  C.  J.,  and  Hadley,  White,  Anders,  3£ount 
and  Dunbab,  JJ.,  concur. 


a*  si: 
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The  State  of  Washington  on  the  Relation  of  Seattle 
Electric  Company  v.  Superior  Court  of  King 
County  et  al.,  Respondents. 

STATUTES  —  VALIDITY  —  FAILURE  TO  EXPRESS   SUBJECT   IN  TITLE. 

The  legislative  act  found  in  Laws  1901,  p.  213,  entitled  "An 
act  to  amend  section  5645  of  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington,  and  declaring  an  emergency,"  is  void 
by  reason  of  violating  the  constitutional  requirement  (Art.  2, 
5 19)  that  the  subject  of  an  act  shall  be  expressed  in  its  title. 

EMINENT    DOMAIN APPEAL    IN    CONDEMNATION     PROCEEDINGS — VOID 

SUPERSEDEAS MANDAMUS. 

Laws  1901,  p.  213,  providing  for  an  appeal  in  proceedings  for 
the  appropriation  of  private  property  from  an  order  adjudicating 
the  appropriation  to  be  for*  a  public  use  being  void  by  reason  of 
the  invalidity  of  the  title  of  3uch  act,  mandamus  will  lie  to  com- 
pel the  court,  notwithstanding  an  appeal  in  such  a  proceeding, 
to  proceed  to  cause  a  jury  to  be  impaneled  to  determine  and 
assess  the  amount  of  damages. 

Original  Application  for  Mandamus. 

Piles,  Don-worth  &  Howe,  for  relator. 


38    283. 


318      STATE  EX  REL.  v.  SUPERIOR  COURT. 

Opinion  of  the  Court— Hadley,  J.  [28  Wash.. 

William  Hickman  Moore  and  Kerr  &  McCordj  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  is  an  original  application  in  this 
court  for  a  peremptory  writ  of  mandate  directed  to  the 
superior  court  of  King  county  and  to  the  Hon.  Arthur 
E.  Griffin,  judge  thereof.  The  relator  is  a  corporation 
authorized  to  construct  and  operate  street  and  other  rail- 
ways in  the  state  of  Washington.  By  ordinance  of  the 
city  of  Seattle  a  franchise  was  granted  to  said  relator  to 
maintain  and  operate  a  street  railway  upon  Fourth  ave- 
nue South  and  other  streets  in  said  city.  In  December, 
1901,  the  relator  filed  a  petition  in  the  office  of  the  clerk 
of  the  superior  court  of  King  county  for  the  ascertain- 
ment of  compensation  and  appropriation  of  certain  rights 
in  connection  with  the  construction  of  a  trestle,  bridge, 
and  roadway  in  said  Fourth  avenue  South,  which  struc- 
ture, or  a  similar  one,  was  required  by  the  ordinance 
aforesaid.  The  ordinance  requires  that  where  relator's 
railway  shall  cross  the  tracks  of  the  Columbia  &  Puget 
Sound  Railroad  Company,  on  Fourth  avenue  South  it 
shall  be  elevated  a  reasonable  height  above  the  present 
grade  of  said  tracks.  In  said  petition  Charles  B.  Smith 
and  Tucker-Hanford  Company,  a  corporation,  were  and 
are  claimants  and  respondents.  That  petition  recites, 
among  other  things,  that  the  claimants  are  the  owners  of 
certain  lots  which  lie  immediately  south  of  the  tracks  of 
said  Columbia  &  Puget  Sound  Railroad  Company  and  on 
the  west  side  of  Fourth  avenue  South;  that  in  order  to 
comply  with  said  ordinance,  and  to  avoid  a  dangerous 
grade  crossing  of  the  tracks  of  said  railroad  company, 
which  operates  a  steam  railroad,  it  is  necessary  for  re- 
lator to  construct  a  trestle  and  truss  bridge  for  supporting 
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its  tracks  and  roadway  above  the  grade  of  said  railroad, 
and  that  such  structure  must  necessarily  be  elevated  above 
the  natural  surface  of  the  ground  in  front  of  the  claim- 
ants' premises.  The  character  of  the  proposed  structure 
is  described  in  the  petition,  and  it  is  alleged  that  said 
claimants  claim  that  they  will  be  damaged  by  the  con- 
struction and  operation  of  the  same.  It  is  alleged  that 
the  use  for  which  such  bridge  is  to  be  constructed  is  a 
public  use;  that  public  necessity  requires  the  prosecution 
of  said  enterprise,  and  that  it  is  necessary  for  said  pe- 
titioner in  the  operation  of  its  franchises  and  the  exercise 
of  its  public  duties.  The  petition  prays  that  a  jury  may 
be  impaneled  to  ascertain  and  determine  the  compensa- 
tion to  be  paid  to  the  claimants.  Thereafter  the  petition 
came  on  for  hearing,  and  the  court  found  that  the  con- 
templated use  of  said  structure  is  a  public  use  and  that 
public  interest  requires  the  construction  and  maintenance 
of  said  bridge,  and  entered  an  order  accordingly.  The 
court  further  ordered  that  upon  a  given  date  a  jury 
should  be  impaneled  to  ascertain  the  amount  of  damages 
which  will  result  to  the  claimants  by  reason  of  the  con- 
struction and  maintenance  of  said  proposed  structure. 
At  the  time  of  entering  said  decree  the  claimant  Charles 
B.  Smith,  in  open  court,  gave  notice  of  appeal  from  said 
order.  Thereafter  the  relator  filed  in  the  office  of  the 
clerk  of  the  superior  court  a  bond  conditioned  as  re- 
quired by  §  5646,  Bal.  Code,  which  bond  was  approved 
by  said  clerk;  and  the  claimant  Charles  R  Smith,  on  the 
same  day,  filed  an  appeal  bond  in  the  sum  of  $200. 
Afterwards  the  said  claimant  moved  the  court  for  a,  stay 
of  proceedings  in  said  superior  court  pending  the  de- 
termination by  the  supreme  court  of  the  aforesaid  appeal, 
the  ground  of  said  motion  being  that  by  reason  of  the  said 
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appeal  the  superior  court  had  no  jurisdiction  to  proceed 
with  the  trial  of  the  question  of  damages  and  compensa- 
tion while  said  appeal  is  pending.  The  court  granted  said 
motion,  and  entered  an  order  whereby  it  was  ordered  that 
by  reason  of  the  lack  of  jurisdiction  of  said  court,  on 
account  of  the  pendency  of  said  appeal,  no  jury  shall  be 
impaneled  in  said  cause  to  determine  the  question  of 
compensation,  and  that  said  cause  shall  not  be  tried 
before  said  court  on  said  question  until  the  determination 
of  said  appeal  by  the  supreme  court  At  the  time  of  the 
making  of  the  last-named  order,  the  relator  objected,  and 
demanded  that  a  jury  be  impaneled,  and  that  the  question 
of  damages  be  tried  and  determined  in  accordance  with 
the  order  theretofore  made,  which  demand  was  denied 
solely  for  the  reason  that  the  court  was  of  the  opinion  that 
it  had  no  power  to  proceed  with  said  trial  while  said  appeal 
is. pending.  The  relator  duly  excepted  to  said  order  at 
the  time  it  was  made,  and  said  exception  was  allowed. 
Thereupon  application  was  made  to  this  court  for  a  per- 
emptory writ  of  mandate  directed  to  the  superior  court, 
commanding  that  said  court  shall  immediately  cause  a 
jury  to  be  impaneled  and  proceed  to  try  the  question  of 
damages,  notwithstanding  said  appeal. 

It  is  conceded  that  mandamus  is  the  proper  remedy, 
if  the  relator  is  entitled  to  relief  at  all  in  the  premises. 
A  number  of  questions  are  discussed  by  counsel,  but  we 
think  one  question  must  be  decisive  of  this  case,  and  we 
will  therefore  confine  ourselves  to  the  discussion  of  that 
alone.  By  an  act  of  the  legislature  found  in  the  Session 
Laws  of  11)01,  at  page  213,  it  is  provided  that  either  party 
may  appeal  from  the  order  of  the  court  adjudicating  or 
refusing  to  adjudicate  that  the  contemplated  use  of  prop- 
erty sought  to  be  appropriated  is  really  a  public  use,  and 
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ordering  or  refusing  to  order  a  jury  to  be  summoned 
for  the  assessment  of  damages.  The  provision  is  con- 
tained in  what  purports  to  be  an  amendment  to  §  5045 
of  Ballinger's  Annotated  Codes  and  Statutes  of  Wash- 
ington'. The  act  is  entitled  as  follows:  "An  act  to 
amend  section  5645  of  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington,  and  declaring  an  emergency. " 
Relator's  counsel  urge  that  the  said  act  is  unconstitutional 
and  void  for  the  reason  that  the  subject  of  the  act  is  not 
expressed  in  the  title.  Article  2,  §  19,  of  the  constitution 
of  Washington,  is  as  follows:  uNo  bill  shall  embrace* 
more  than  one  subject  and  that  shall  be  expressed  in  the 
title."  The  above  constitutional  provision  is  clear,  direct, 
and  mandatory  in  its  nature;  and,  if  the  legislative  act 
in  question  violates  that  provision,  it  must  be  held  void. 
Manifestly,  under  the  constitutional  requirement  the  title 
of  an  act  must  express  the  subject  with  which  the  act 
deals.  This  rule  is  so  universal,  and  the  reason  for  it 
has  been  so  generally  discussed,  that  it  seems  unneces- 
sary to  dwell  upon  it  here.  The  wisdom  of  the  rule  sug- 
gests itself,  in  that  the  reader,  whether  a  member  of  the 
legislature  or  otherwise,  may,  by  a  mere  glance  at  a  few 
catch  words  in  the  title,  be  apprised  of  what  the  act 
treats,  without  further*  search.  Does  the  title  of  the  act 
in  question  contain  such  a  statement  of  the  subject-matter  ? 
It  will  be  observed  that  it  merely  refers  to  a  certain 
section  of  Ballinger's  Code,  which  it  purports  to  amend, 
and  no  intimation  is  given  as  to  the  subject-matter  of  the 
section  which  it  is  sought  to  amend.  It  is  clear  that  the 
reader  cannot  determine  from  the  title  what  subject  is 
treated  by  the  section  in  Ballinger's  Code  or  by  the 
amending  act  itself.  This,  we  think,  is  in  violation  of  the 
constitutional  requirement,    No  elaborate  statement  of  the 
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subject  of  an  act  is  necessary  to  meet  the  spirit  of  the 
constitution.  A  few  well-chosen  words,  suggestive  of  the 
general  subject  treated,  is  all  that  is  required.  But  we 
think  the  absence  of  any  such  suggestive  words  is  fatal, 
and  that  to  hold  otherwise  would  be  to  utterly  ignofe  the 
constitutional  provision.  In  Marston  v.  Humes,  3  Wash. 
2G7  (28  Pac.  520),  the  constitutionality  of  an  act  was  as- 
sailed because  of  an  alleged  defective  title.  The  title  was 
as  follows :  "An  act  relating  to  pleadings  in  civil  actions 
and  amending  §§  76,  77  and  109  of  the  Code  of  Washing- 
ton of  1881."  The  act  was  held  to  be  valid  for  the  reason 
that  the  title  did  state  a  subject,  to-wit,  "An  act  relating 
to  pleadings  in  civil  actions."  It  is  true,  the  learned 
writer  of  the  opinion  went  further,  and  stated  that  as  the 
Code  of  1881  is  a  valid  and  binding  body  of  laws,  ar- 
ranged and  consecutively  sectionized  under  authority  of 
the  legislature,  a  section  of  such  Code  may  be  amended  by 
an  act  under  a  title  which  simply  provides  for  the  amend- 
ment of  siich  section  by  its  number,  without  any  des- 
ignation of  the  subject-matter  of  the  section  to  be  amended. 
But  such  statement  was  not  necessary  for  the  decision  of 
that  case,  inasmuch  as  it  was  determined  that  the  title 
then  under  consideration  did  contain  a  clearly  defined 
subject.  It  is  suggested  that  the  argument  there  used,  as 
applying  to  acts  amending  a  section  of  the  Code  of  1881, 
does  not  apply  with  equal  force  here.  That  Code,  as  stated 
above,  was  adopted  as  an  authoritative  body  of  laws.  Its 
consecutive  sections  were  arranged  by  authority  of  the 
legislature  and  afterwards  re-enacted  by  that  body,  there- 
by making  not  only  its  contents,  b\it  the  numbers  and  ar- 
rangement of  the  sections,  the  act  of  the  legislature.  It 
is  very  properly  suggested  by  counsel  that  Judge  Ballin- 
ger  has  prepared  a  Code  which  is  of  great  convenience 
to  the  bench  and  bar  of  the  state,  but  that  Code  cannot  be 
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said  to  be  clothed  with  authority  equal  to  that  of  the  Code 
of  1881.  The  latter  is  a  purely  legislative  product,  while 
the  former  is  a  private  compilation,  which  has  simply  re- 
ceived the  approval  of  the  legislature  as  an  official  com- 
pilation of  existing  statutes,  but  of  no  greater  authority 
than  all  other  existing  official  compilations  of  session 
laws  of  the  state.  See  Session  Laws  1899,  p.  109,  §  1. 
Ballinger's  Code  was  notNenacted  by  the  legislature,  as 
was  the  Code  of  1881,  but  was  only  approved  as  a  com- 
pilation of  laws  for  the  purposes  of  reference,  as  provided 
in  §  2  of  the  act  of  1899,  above  cited.  But  whether  the 
argument  in  Mars  ton  v.  Humes,  supra,  applies  with  equal 
force  here  or  not,  the  fact  remains  that  the  only  question 
really  decided  in  that  case  was  that,  aside  from  the  refer- 
ence to  the  section,  the  title  contained  sufficient  words  to 
indicate  the  subject,  and  that  the  act  was  therefore  consti- 
tutional. In  this  connection,  we  desire  to  be  distinctly  un- 
derstood as  holding  that  by  authority  of  the  act  of  1899, 
supra,  it  is  entirely  proper  for  the  legislature  to  refer  to 
sections  of  Ballinger's  Code  in  the  title  of  an  act;  but 
such  mere  reference  to  the  sections  of  a  private  compila- 
tion of  laws,  although  ably  and  carefully  prepared,  and 
even  recognized  by  the  legislature  as  an  official  compila- 
tion, cannot  take  the  place  of  the  constitutional  require- 
ment that  the  title  of  an  act  shall  contain  some  statement 
indicating  the  actual  thing  of  which  the  law  treats. 

In  State  v.  Halbert,  14  Wash.  306  (44  Pac.  538), 
it  was  held  that  an  act  of  1885-86,  attempting  to  amend 
a  section  of  the  Code  of  1881  by  mere  reference  to  its  num- 
ber in  the  title  of  the  amending  act,  was  void.  The  amend- 
ing act  was  passed  by  the  territorial  legislature,  and  it 
was  held  that  under  the  authority  of  Harland  v.  Terri- 
tory, 3  Wash.  T.  131  (13  Pac.  453),  and  Rumsey  v.  Ter- 
ritory, 3  Wash.  T.  332a  (21  Pac.  152),  the  act  was  void. 
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It  was  urged  in  the  case  that  Marston  v.  Humes  had 
adopted  a  rule  contrary  to  that  announced  by  the  supreme 
court  of  the  territory,  but  the  court  based  its  decision  upon 
the  ground  that  the  effect  of  the  territorial  decisions  was  to 
render  the  act  void.  The  constitution  provided  that  all 
the  laws  then  in  force  in  the  territory  which  were  not  re- 
pugnant to  the  constitution  should  remain  in  force  until 
they  should  expire  by  their  own  limitation,  or  be  repealed 
by  the  legislature;  and  it  was  therefore  held  that  the  law 
was  of  no  force  at  the  time  of  the  adoption  of  the  con- 
stitution, because  it  had  theretofore  become  void  by  vir- 
tue of  the  territorial  decisions.  In  the  course  of  the  opin- 
ion the  court  merely  referred  to  what  was  said  in  Mar- 
ston  v.  Humes,  without  expressing  either  approval  or  dis- 
approval thereof,  and,  having  based  its  decision  upon  the 
ground  above  stated,  did  not  pass  upon,  the  precise  ques- 
tion presented  here.  The  same  question  which  was  in- 
volved in  State  v.  Hcdbert,  supra,  was  also  presented,  and 
the  same  rule  adopted,  in  the  following  cases:  State  v. 
Dillon,  14  Wash.  703  (46  Pac.  1119)  ;  Poncin  v.  Furth, 
15  Wash.  201  (46  Pac.  241)  ;  State  v.  Smith,  15  Wash. 
698  (46  Pac.  1119)  ;  In  re  Nolan,  21  Wash.  395  (58  Pac. 
222). 

In  Parker  v.  Superior  Court  of  Snohomish  County, 
25  Wash.  544  (6Q  Pac.  154),  an  application  was  made 
to  this  court  for  a  writ  commanding  the  court  below  to 
refrain  from  further  proceedings  in  a  condemnation  case; 
it  being  claimed  that  an  order  adjudicating  the  question 
of  public  use  had  been  made,  from  which  order  the  ap- 
peal had  been  taken  under  the  authority  of  the  act  of  1901 
now  under  consideration.  The  court  declined  to  order 
the  writ  issued,  and  based  its  decision  upon  the  ground 
that  the  order  from  which  the  appeal  was  attempted  was 
not  an  order  adjudicating  the  question  of  public  use,  but 
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was  only  an  order  overruling  a  demurrer  to  a  complaint, 
and  was  therefore  not  a  final  order  which  was  appealable. 
The  constitutionality  of  the  act  of  1901  was  not  raised  or 
considered  in  that  case. 

As  far  as  we  are  advised,  the  above  is  a  review  of  all 
the  decisions  of  this  court  which  may  be  said  to  bear  upon 
the  subject.  It  will  thus  be  seen  that  the  precise  question 
involved  here  has  not  before  been  squarely  presented  to 
this  court  for  decision.  The  argument  in  Marston  v. 
Humes,  heretofore  mentioned,  is  a  criticism  of  the  opin- 
ion written  by  Mr.  Justice  Tukxer  in  llarland  v.  Terri- 
tory, supra;  but,  as  already  stated,  the  criticism  was  not- 
necessary  to  supj)ort  the  real  ground  of  the  court's  decision. 
Yet  whatever  may  bo  said  of  the  argument,  it  has  a  dis- 
tinguishing feature  from  the  case  at  bar.  The  argument 
had  the  support  of  the  fact  that  the  amending  act  then 
under  consideration  referred  to  a  section  that  had  been 
adopted  as  such  by  a  previous  legislature,  and  in  making 
reference  to  it  that  body  was  referring  to  something  that 
had  been  theretofore  created  by  it,  and  which  existed  by 
reason  of  its  own  authoritative  act  In  this  case,  how- 
ever, the  reference  is  to  a  section  of  a  private  compilation, 
the  arrangement  of  which  was  not  created  by  the  legisla- 
ture. But  under  any  view  of  the  former  case  the  man- 
date of  the  constitution  seems  to  us  so  plain  that  we  con- 
ceive it  to  he  our  duty  to  hold  squarely  that  a  mere  refer- 
ence to  a  section  in  the  title  of  an  act  does  not  state  a  sub- 
ject. What  is  the  significance  of  the  word  "subject,"  in 
this  connection  ?  Webster  defines  it  as  "that  of  which  any- 
thing is  affirmed  or  predicated;  the  theme  of  a  proposi- 
tion or  discourse;  that  which  is  spoken  of."  To  say  that 
mere  reference  to  a  numbered  section  embodies  the  idea 
of  a  theme,  proposition,  or  discourse,  it  seems  to  us,  is  not 
sustained  bv  the  ordinarv  understanding  of  those  tonus. 
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The  theme  of  a  legislative  act  is  that  of  which  it  treats,  and 
an  amending  act  treats  of  the  theme  covered  by  the  act 
sought  to  be  amended.  We  therefore  see  no  escape  from 
the  conclusion  that  the  title  of  an  amending  act  must  con- 
tain some  words  which  indicate  the  theme  or  proposi- 
tion of  which  the  act  sought  to  be  amended  treats. 

There  is  some  conflict  of  authority  upon  this  subject, 
but  we  believe  the  rule  here  announced  is  the  more  whole- 
some and  reasonable  one;  that  such  was  intended  by  the 
constitution,  and  will  more  effectually  prevent  hasty  *nd 
ill-considered  legislation.  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations  (6th  ed.),  p.  97,  observes  that 
constitutional  provisions  similar  to  the  one  in  our  consti- 
tution are  recognized  by  the  highest  judicial  tribunals 
in  nearly  all  the  states  as  mandatory  and  to  be  enforced 
by  the  courts.  Fiirther  discussing  the  reasons  for  these 
constitutional  provisions  and  the  evils  sought  to  be  rem- 
edied thereby,  he  observes  as  follows : 

"It  may  therefore  be  assumed  as  settled  that  the  pur- 
pose of  these  provisions  was :  first,  to  prevent  hodge-podge 
or  'log-rolling*  legislation;  second,  to  prevent  surprise  or 
fraud  upon  the  legislature  by  means  of  provisions  in  bills 
of  which  the  titles  gave  no  intimation,  and  which  might 
therefore  be  overlooked  and  carelessly  and  unintentionally 
adopted ;  and,  third,  to  fairly  apprise  the  people,  through 
such  publication  of  legislative  proceedings  as  is  usually 
made,  of  the  subjects  of  legislation  that  are  being  consid- 
ered, in  order  that  they  may  have  opportunity  of  being 
heard  thereon,  by  petition  or  otherwise,  if  they  shall  so 
desire."  Cooley,  Constitutional  Limitations  (6th  ed.), 
pp.  171,  172. 

The  following  cases,  in  the  application  of  this  principle 
as  argued  in  the  opinions,  support  the  rule  that  the  title 
of  an  amending  act  is  insufficient  when  it  merely  refers 
to  a  numbered  section  or  numbered  chapter,  without  fur- 
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ther  indicating  ite  subject :  Webster  v.  Powell,  36  Fla. 
703  (18  South.  441)  ;  The  Borrowdale,  39  Fed.  376;  Peo- 
ple ex  rel.  McConvill  v.  Hills,  35  X.  Y.  449 ;  People  ex  rch 
Rochester  v.  Briggs,  50  X.  Y.  553 ;  Tingwe  v.  Village  of 
Port  Chester,  101  X.  Y.  294  (4  X.  E.  625)  ;  Feibleman 
v.  State,  98  Ind.  516;  Wall  v.  Gai-rison,  11  Colo.  515  (19 
Pac  469). 

In  the  cases  of  Webster  v.  Powell,  and  The  Borrowdale, 
supra,  Harland  v.  Territoiy,  above  mentioned,  is  cited 
with  approval.  Of  that  case^  Judge  Deapy,  in  the  case  of 
The  Borrawdale,  says : 

"Harland  v.  Washington  Territory,  3  Wash.  T.  142  (13 
Pac,  Rep.  453),  is  a  case  directly  in  point.  It  waa  there 
held  that  the  'subject'  of  the  act  was  not  expressed  in  such 
title,  and  that  the  act  was,  therefore,  void.  The  question 
is  thoroughly  considered  in  the  opinion  of  the  court,  and 
the  conclusion  maintained  by  argument  and  authority 
which  are  unanswerable." 

In  People  t\  Hills,  supra,  the  title  in  question  referred 
only  to  a  certain  numbered  chapter,  which  contained  many 
sections.  The  learned  writer  of  the  opinion  observed  that, 
"If  the  framer  of  the  act  of  March  24,  1SG5,  had  entitled 
it  an  act  to  amend  section  290  of  chapter  3S9  of  the  laws 
of  1851,  a  reader,  by  referring  to  that  section,  might 
have  obtained  from  its  title  some  notion  of  what  the  sub- 
ject matter  of  the  act  related  to;"  thus  intimating  the  pos- 
sibility that  if  the  reference  had  been  made  to  a  distinct 
section  the  holding  might  have  l>een  otherwise.  But  in 
the  later  opinion  of  People  v.  Briggs,  supra,  the  same 
court  said : 

"The  case  of  The  People  r.  Hills  (35  X.  Y.  449)  is  en- 
tirely unlike  this.  There,  the  title  was  'An  act  to  amend 
chapter  389  of  the  Ehws  of  1S51.'  That  act  was  properly 
held  invalid  because  no  subject  was  expressed  in  the  title. 
The  learned  judge,  who  delivered  the  opinion  in  that  case, 
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intimated  that  if  the  particular  section  in  the  act  proposed 
to  be  amended  had  been  referred  to  in  the  title,  it  would 
have  been  good;  but  I  doubt  whether  that  would  have 
cured  the  defect.  The  constitution  requires  that  the  sub- 
ject should  be  expressed.  That  title  expressed  no  subject, 
but  only  contained  a  reference  where  the  subject  might  l>e 
found.  If  the  title  of  the  act  proposed  to  be  amended 
had  been  inserted,  it  would  have  been  free  from  the  consti- 
tutional objection. " 

The  above  statement  that  such  a  title  contains  no  sub- 
ject, but  only  a  reference  to  where  the  subject  may  be 
found,  is  approved  and  emphasized  in  Tingue  v.  Village 
of  Port  Chester,  supra.  The  last  statement  in  the  above 
quotation,  that,  if  the  title  of  the  amending  act  had  con- 
tained the  title  of  the  act  proposed  to  be  amended,  it  would 
have  been  sufficient,  was  also  directly  held  in  State  ex  rel. 
]\'hitso?i  v.  Algood,  87  Tenn.  1G3  (10  S.  W.  310).  In 
Feibleman  r.  State,  supra,  the  court  observed : 

''If  a  section  in  the  revision  of  1S81  may  be  amended 
by  simply  referring  to  it  by  numl>er,  so  may  a  law  of  any 
session  of  the  legislature  be  amended  in  the  same  way 
by  a  title  like  this:  'An  act  to  amend  section  3  on  page 
4b'  of.  the  Acts  of  1883.'  This  would  lead  to  looseness  and 
uncertainty  in  statutory  amendments,  which  it  was  the 
main  object  of  the  constitutional  provision  under  consid- 
eration to  prevent." 

Wo  are  not  unmindful"  that  every  reasonable  presump- 
tion not  in  conflict  with  constitutional  requirement  should 
1k>  indulged  in  favor  of  the  validity  of  a  legislative  act. 
Courts  always  hesitate  to  declare  a  solemn  act  of  a  legisla- 
ture void.  ISut  the  judicial  department  is  constituted  one 
of  the  co-ordinate  branches  of  the  government.  Its  duties 
are  clearly  defined,  and  should  be  fearlessly  discharged. 
For  the  foregoing  reasons  the  act  must  be  held  unconstitu- 
tional and  void.     There  being,  therefore,  no  authority  for 
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an  appeal  from  an  order  adjudicating  an  appropriation 
to  be  of  public  use  and  ordering  a  jury  to  be  impaneled 
to  ascertain  the  damages,  it  follows  that  there  exists  here 
no  reason  why  the  superior  court  shall  not  forthwith  pro- 
ceed to  cause  a  jury  to  be  impaneled  to  determine  and  as- 
sess the  amount  of  damages. 

Let  the  writ  issue. 

Reavis,  C.  J.,  and  Anders,  Mouxt,  Fullerton,  Dun- 
bar and  White,  JJ.,  concur. 


[No.    4002.      Decided    April    17,    1902.]  -^    j^, 

89    401, 

0.  A.  Menger  et  vx.,  Respondents,  v.  William  Schulz 
et  ux.,  Appellants. 

SPECIFIC    PERFORMANCE  —  ENFORCEMENT    OF    SALE    OF    LAND  —  INSUF- 
FICIENCY OF  EVIDENCE. 

A  decree  for  the  specific  performance  of  a  contract  for  the 
sale  of  realty  will  not  be  disturbed  on  appeal,  where  there  is  evi- 
dence showing  that  possession  had  been  taken  by  the  purchaser, 
improvements  made  on  the  land,  the  purchase  price  partly  paid 
and  the  balance  tendered,  as  the  enforcement  of  the  contract  un- 
der such  circumstances  is  a  matter  peculiarly  within  the  sound 
discretion  of  the  trial  court. 

Appeal  from  Superior  Court,  Lincoln  County. — lion. 
Charles  H.  Neal,  Judge.  Affirmed. 

Myers  &  Warren,  for  appellants. 
Martin  &  Grant,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  for  the  specific  performance  of 
sale  of  real  estate.  The  real  estate  consisted  of  two  parcels, 
one  containing  one  acre,  and  the  other  between  four  and 
five  acres,  separated  by  a  road  about  thirty  rods  wide. 
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The  appellants  are  husband  and  wife,  and  the  realty  was 
community  estate.  The  superior  court  found  as  facts  that 
appellant  William  Schulz  entered  into  a  parol  agreement 
in  May,  1900,  with  plaintiffs  for  the  sale  of  the  realty,  and 
that  at  the  time  the  premises  were  in  the  possession  of, 
and  owned  by  appellants,  and  said  appellant  William 
Schulz  entered  into  the  agreement  with  plaintiffs  to  sell 
the  two  tracts  of  realty  for  the  sum  of  $160  ($100  for 
the  acre  tract  and  $60  for  the  other  tract),  $100  of  which 
was  to  be  cash,  and  $45  evidenced  by  a  promissory  note, 
and  $15  in  merchandise;  that  plaintiffs  were  merchants, 
and  had  a  store  in  the  town  of  Eeardan,  Lincoln  county ; 
that,  at  the  time  of  the  agreement,  plaintiffs,  with  the  con- 
sent of  the  defendants,  entered  into  the  possession  of  a 
portion  of  the  real  estate,  the  one-acre  tract,  and  have  ever 
since  had  the  control  of  the  same,  improving  and  fanning 
and  cultivating  a  portion  of  the  premises ;  that  the  plain- 
tiffs performed  their  part  of  the  contract,  paid  the  $100 
in  cash,  and  furnished  the  merchandise  to  appellants,  and 
tendered  the  note  for  $45,  as  well  as  the  cash  for  the  bal^ 
ance  due  appellants;  that  appellants  refused  to  accept  the 
$45  after  receiving  from  plaintiffs  the  other  portion  of 
the  purchase  price,  and  after  having  executed  a  deed,  and 
delivered  the  same,  for  the  one-acre  tract;  that  the  deed 
made  by  appellants  to  the  one-acre  tract  was  duly  signed 
by  each,  but  Bertha  Schulz  did  not  acknowledge  the  deed 
before  a  notary  public;  that  the  deed  for  the  other  tract 
was  not  delivered  at  the  same  time,  for  the  reason  that  ap- 
pellant William  Schulz  desired  to  make  settlement  with 
the  railroad  company  for  right-of-way  before  deeding  the 
same;  that  at  the  time  the  appellant  Bertha  Schulz  had 
full  knowledge  of  the  contract  of  the  sale  made  by  her  hus- 
band, and  all  the  terms  and  conditions  thereof,  and  of 
the  purposes  for  which  plain; i Ms  desired  to  purchase  the 
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real  estate,  and  that  after  the  contract  was  made  the  ap- 
pellant Bertha  Schulz,  having  full  and  complete  knowledge 
thereof,  and  of  all  the  conditions  thereof,  by  her  acts  and 
declarations  acquiesced  in,  consented  .to,  and  ratified  the 
same,  as  made  by  her  husband;  and  that  appellants  now 
are,  and  since  the  day  of  the  contract  have  been,  able  to 
comply  with  all  its  terms. 

Appellants  answered  the  complaint  separately.  Wil- 
liam Schulz  admitted  the  making  of  the  oral  agreement, 
and  the  receipt  of  the  $100  in  cash  and  the  $15  in  mer- 
chandise, but,  as  affirmative  defense,  pleaded  that  the 
agreement  was  an  oral  one>  and  not  enforceable.  Appel- 
lant Bertha  Schulz  denied  that  she  made  or  agreed  to  the 
contract  of  sale,  but  admitted  her  signature  to  the  deed 
of  the  one-acre  tract,  and  that  she  acquiesced  in  the  sale 
of  that  parcel,  and  likewise  alleged  that  the  oral  agree- 
ment was  not  enforceable.  The  facts  found  by  the  court 
support  the  decree.  Specific  performance  of  the  contract 
for  the  sale  of  realty,  where  possession  has  been  taken  by 
the  purchaser,  and  improvements  made  thereon,  and  the 
purchase  price  largely  paid,  and  the  balance  tendered,  is 
peculiarly  within  the  sound  judicial  discretion  of  the  trial 
court  From  an  examination  of  the  evidence  here  in  the 
record,  we  are  satisfied  with  the  findings  of  fact.  The  only 
issues  presented  are  questions  of  fact. 

The  decree  is  affirmed. 

White,  Fullerton,  Hadley,  Anders,  Dunbar  and 
Mount,  JJ.,  concur. 
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I  No.  4203.     Decided  April  17.  1902.  J 

Thomas  F.  Meagher,  Appellant,  v.  Frank  Hand,  De- 
fendant, City  of  Sprague,  Respondent. 

ACTION     ON     DELINQUENT     TAX     CERTIFICATE  —  APPEAL    BY    HOLDEK  — 
BOND. 

Laws  1897,  p.  186,  §104,  which  provides  that^in  actions  to 
foreclose  delinquency  certificates,  where  appeal  is  taken,  the 
party  appealing  shall  execute  a  bond  conditioned  to  "pay  the 
amount  of  any  taxes,  assessments,  penalties,  interest  and  costs 
which  may  finally  be  adjudged  against  the  real  estate  involved," 
is  inapplicable  to  an  appeal  by  the  holder  of  a  delinquency  cer- 
tificate from  a  judgment  denying  his  right  to  foreclose  the  certi- 
ficate, but  it  is  sufficient  in  such  cases  that  the  appellant  give  the 
ordinary  appeal  bond. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  II.  Xeat,,  Judge.    Motion  to  dismiss  denied. 

Myers  £  Warren,  for  appellant, 
Samuel  It.  Stein,  for  respondent. 

Per  Curiam. — The  appellant  holds  a  certificate  of  de- 
linquency for  taxes  assessed  by  the  county  of  Lincoln 
against  property  situated  in  the  city  of  Sprague  as  the 
property  of  one  Hand,  and  instituted  this  suit  to  foreclose 
the  certificate.  The  city  of  Sprague  intervened  in  the  suit, 
set  up  title  in  itself  to  the  property  at  the  time  it  was  as- 
sessed to  Hand,  and  claimed  that  the  appellant's  certifi- 
cate was  for  that  reason  void.  A  trial  was  had  on  this  is- 
sue, resulting  in  a  judgment  for  the  city,  from  which  this 
appeal  is  taken.  The  city  moves  to  dismiss  the  appeal  for 
the  reason  that  the  appellant  has  not  given  the  bond  pre- 
scribed by  §  104  of  the  act  of  1897,  relating  to  revenue 
and  taxation  (Session  Laws  1897,  pp.  13G,  186).  That 
section  is  as  follows : 
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"Appeals  from  the  judgment  of  the  court  may  be  taken 
to  the  supreme  court  at  any  time  within  six  months  after 
the  rendition  of  said  judgment,  on  the  party  praying  an 
appeal  executing  a  bond  to  the  state  of  Washington,  with 
two  or  more  sureties  to  be  approved  by  the  court,  in  some 
reasonable  amount  to  be  fixed  by  the  court,  conditioned 
that  the  appellant  will  prosecute  his  said  appeal  with  ef- 
fect, and  will  pay  the  amount  of  any  taxes,  assessments, 
penalties,  interest  and  costs  which  may  finally  be  adjudged 
against  the  real  estate  involved  in  the  appeal  by  any  court 
having  jurisdiction  of  the  cause.  But  no  appeal  shall  be 
allowed  from  any  judgment  for  the  sale  of  lands  or  lots 
for  taxes,  nor  shall  any  writ  of  error  to  reverse  such  judg- 
ment operate  as  a  supersedeas,  unless  the  party  praying 
such  appeal,  or  desiring  such  a  writ  of  error,  shall,  before 
taking  such  appeal,  or  suing  out  such  a  writ  of  error,  de- 
posit with  the  county  treasurer  an  amount  of  money  equal 
to  the  amount  of  the  judgment  and  costs.  If  in  case  of  an 
appeal,  or  suing  out  a  writ  of  error,  the  judgment  shall 
be  confirmed  in  whole  or  in  part,  the  supreme  court  shall 
enter  judgment  for  the  amount  of  taxes,  wath  damages, 
not  to  exceed  twenty  .per  cent.,  and  order  that  the  amount 
deposited  with  the  treasurer  aforesaid,  or  so  much  thereof 
as  may  be  necessary,  be  credited  upon  the  judgment  so  ren- 
dered, and  execution  shall  issue  for  the  balance  of  said 
judgment,  damages  and  costs.  The  clerk  of  the  supreme 
court  shall  transmit  to  said  county  treasurer  a  certified 
copy  of  the  order  of  affirmance,  and  it  shall  be  the  duty 
of  such  county  treasurer,  upon  receiving  the  same,  to  apply 
so  much  of  the  amount  deposited  with  him,  as  aforesaid, 
as  shall  be  necessary  to  satisfy  the  amount  of  the  judg- 
ment of  the  supreme  court,  and  to  account  for  the  same  as 
collected  taxes.  If  the  judgment  of  the  superior  court 
shall  be  reversed,  and  the  cause  remanded  for  a  rehear- 
ing, and  if,  upon  the  re-hearing,  judgment  shall  be  ren- 
dered for  the  sale  of  the  land  or  lot  for  taxes,  or  any  part 
thereof,  and  such  judgment  l>e  not.  appealed  from,  or  writ 
of  error  prosecuted  with  supersedeas  issued  thereon,  as 
herein  provided,  the  clerk  of  such  superior  court  shall  cer- 
tify to  the  county  treasurer  the  amount  of  such  judgment, 
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and  thereupon  it  shall  be  the  duty  of  the  county  treasurer 
to  certify  to  the  county  clerk  the  amount  deposited  with 
him,  as  aforesaid,  and  the  county  clerk  shall  credit  the 
said  judgment  with  the  amount  of  such  deposit,  or  so  much 
thereof  as  will  satisfy  the  judgment,  and  the  county  treas- 
urer shall  be  chargeable  and  accountable  for  the  amount 
so  credited  as  collected  taxes.  Nothing  herein  done  shall 
be  construed  as  requiring  an  additional  deposit,  in  case  of 
more  than  one  appeal  or  writ  of  error  being  prosecuted  in 
said  proceedings.  If,  upon  a  final  hearing,  judgment  shall 
be  refused  for  a  deed  to  the  lands  or  lots  for  the  taxes,  pen- 
alties, interest  and  costs,  or  any  part  thereof,  the  county 
treasurer  shall  pay  over  to  the  party  who  shall  have  made 
such  deposit,  or  his  legally  authorized  agent  or  represen- 
tatives, the  amount  of  the  deposit,  or  so  much  thereof  as 
shall  remain  after  the  satisfaction  of  the  judgment  against 
the  premises  in  respect  of  which  such  deposit  shall  have 
been  made." 

In  our  opinion,  this  section  has  no  application  to  an 
appeal  by  a  holder  of  a  delinquency  certificate  from  a 
judgment  denying  his  right  to  foreclose  the  same.  Such 
a  holder  is  under  no  obligation  to  pay  to  the  county  or  to 
any  person  any  "taxes,  assessments,  interest,  or  penalties," 
upon  the  real  estate  involved  in  the  appeal,  nor  can  any 
such  be  adjudged  against  him  or  the  real  estate  involved, 
whether  his  appeal  is  successful  or  unsuccessful.  .  Such 
taxes,  assessments,  interest,  and  penalties  are  owing  to 
him,  if  owing  at  all ;  not  by  him.  Manifestly,  the  legis- 
lature did  not  intend  to  require  so  absurd  a  thing  as  the 
giving  of  a  bond  conditioned  to  pay  taxes  by  the  one  to 
whom  they  are  owing  as  a  condition  precedent  to  his  right 
to  appeal  from  a  judgment  denying  his  right  to  collect 
them.  The  costs  of  the  appeal  is  all  that  the  respondent 
can  recover  if  the  appeal  is  unsuccessful,  and  this  is  amply 
covered  by  the  ordinary  appeal  bond,  which  the  appellant 
did  give. 

The  motion  is  denied. 
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Edwabd  J.  Pabxinson,  Appellant,  v.  Seattle  School 
Distbict  No.  1  et  al.,  Respondents. 

SCHOOL    DISTRICTS  —  ISSUANCE    OF    BONDS  —  NOTICE    OF    ELECTION  — 
SPECIFICATION  OF  INTEBEST  RATE. 

The  fact  that  notice  of  election  for  the  purpose  of  authorizing 
the  issuance  of  bonds  by  a  school  district  arbitrarily  fixed  the 
rate  of  interest  at  four  per  cent,  instead  o'f  leaving  the  rate  open 
to  competition,  would  not  invalidate  the  election;  since  under 
Laws  1897,  p.  401,  §  117,  the  issuance  of  such  bonds,  bearing  a 
rate  of  interest  not  exceeding  ten  per  cent,  per  annum,  is  author- 
ized, and  under  Id.,  $  118,  it  is  provided  that  notices  of  election  to 
determine  the  question  of  issuing  bonds  ''shall  state  amount  of 
bonds  proposed  to  be  issued,  time  they  are  to  run,  and  purpose  for 
which  the  money  is  to  be  used,"  but  it  is  nowhere  required  that 
the  matter  of  interest  shall  be  submitted  to  popular  vote,  and 
hence  the  statement  of  rate  of  interest  in  the  election  notice  was 
an  immaterial  matter,  not  binding  on  the  board,  nor  Invalidating 
the  election. 

SAME  —  SALE    OF   BONDS  —  CALL    FOB    BIDS  —  SUFFICIENCY. 

Under  Laws  1897,  pp.  402,  403,  §§  119,  120,  which  provide  that 
the  county  treasurer,  where  an  issue  of  bonds  has  been  authorized 
by  popular  vote  of  a  school  district,  must  make  a  call  for  bids 
wherein  he  shall  ask  "bidders  to  name  price  and  rates  of  interest 
at  which  they  will  purchase  such  bonds;"  and  such  bonds  shall  be 
sold  to  the  person  making  the  most  advantageous  offer,  the  fail- 
ure of  the  treasurer  in  his  notice  to  require  bidders  to  name  a 
rate  of  interest  at  which  they  would  be  willing  to  purchase  the 
bonds,  would  be,  in  the  absence  of  bad  faith  or  oppression,  but  a 
mere  irregularity  not  affecting  the  validity  of  the  bonds,  where 
the  bids  were  otherwise  within  the  statutory  limitations,  and  the 
one  accepted  was  for  the  face  of  the  bonds,  with  a  premium  which, 
in  effect,  decreased  the  interest  rate  named  by  the  school  district 
(Dunbar,   J.,   dissents.) 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tali-man,  Judge.    Affirmed, 


James  Kiefer,  for  appellant. 
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Walter  S.  Fulton,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Mount,  J. — Seattle  School  District  No.  1,  King  county, 
Washington,  by  proper  resolution,  submitted  to  the  quali- 
fied electors  of  that  district  a  proposition  of  issuing  and 
selling  $275,000  of  twenty-year  four  per  cent,  bonds  for 
the  purpose  of  purchasing  sites  and  erecting  necessary 
buildings  for  the  use  of  the  school  district.  An  election 
was  regularly  and  properly  called  for  the  30th  day  of  No- 
vember, 1901,  on  which  day  more  than  three-fifths  of  the 
electors  voting  at  such  election  voted  in  favor  of  the  issue 
and  sale  of  the  bonds  named.  In  pursuance  of  the  au- 
thority thus  given,  the  board  of  directors  of  said  district 
passed  a  resolution  as  follows : 

"Be  it  resolved  that  the  proposition  of  issuing  bonds  in 
the  sum  of  $275,000,  running  for  a  period  of  twenty 
years  and  drawing  interest  at  the  rate  of  four  per  cent, 
per  annum,  payable  semi-annually,  has  been  duly  and  le- 
gally carried  and  authorized  by  more  than  three-fifths  of 
all  the  votes  cast  at  a  special  election  held  for  that  pur- 
pose in  this  district  on  Saturday,  the  30th  day  of  Novem- 
ber, A.  D.  1901. 

"Therefore  the  secretary  is  instructed  to  notify  the 
treasurer  of  King  county,  Washington,  to  advertise  the 
sale  of  said  bonds  in  the  Post-Intelligencer  and  Times  of 
the  city  of  Seattle.  Bonds  to  Ik?  for  $1,000,  each  to  run 
for  twenty  years,  with  no  option  for  redemption,  to  be 
dated  March  1,  1902.  Bids  must  be  accompanied  by  a 
certified  check  for  $5,000,  and  must  specify  a  flat  price 
for  bonds,  plus  accrued  interest.  Bonds  will  be  delivered 
by  the  board  as  follows:  $100,000  March  1st,  1902; 
$100,000  Juno  1st,  1902,  and  $75,000  September  1st, 
1902.  Bonds  and  interest  payable  in  Seattle  or  at  the 
state  s  fiscal  agency  in  New  York  City.  Bids  will  be 
received  up  till  2  o'clock  P.  M.  Friday,  January  10,  1902. 
The  above  resolution  was  adopted  by  unanimous  vote." 
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Upon  proper  request  the  county  treasurer  of  King1  coun- 
ty issued  and  published  a  notice  calling  for  bids  for  the 
purchase  of  the  bonds  as  follows : 

"Notice  is  hereby  given  that  pursuant  to  a  special  ImuhI 
election  held  by  school  district  No.  1  of  King  county,  state 
of  Washington,  in  the  city  of  Seattle,  on  the  30th  day  of 
November,  1901,  at  which  election  more  than  three-fifths 
of  the  votes  cast  were  'for  bonds  "Yes,"  '  said  school  dis- 
trict No.  1  hereby  offers  for  sale  coupon  bonds  of  said 
school  district  to  the  amount  of  $275,000,  to  be  of  the  de- 
nomination of  $1,000  each,  bearing  interest  at  the  rate  of 
four  per  cent  per  annum,  and  to  be  payable  twenty  years 
after  date  at  the  office  of  the  treasurer  of  King  county, 
state  of  Washington,  or  at  the  office  of  the  fiscal  agency 
of  the  state  of  Washington  in  the  city  of  New  York,  in  the 
state  of  New  York,  at  the  option  of  the  purchaser.  The 
interest  to  be  payable  semi-annually,  and  evidenced  by 
coupons  payable  at  the  said  treasurer's  office,  or  at  the  said 
fiscal  agency,  at  the  option  of  the  purchaser.  Sealed  bids 
for  the  purchase  of  said  bonds  will  be  received  by  the  coun- 
ty treasurer  of  King  county,  state  of  Washington,  up  to  2 
o'clock  P.  M.  on  Friday,  January  10,  1002,  at  the  office  of 
said  county  treasurer  in  the  city  of  Seattle,  state  of  Wash- 
ington, at  which  time  said  bids  will  l>e  considered  as  re- 
quired by  law.  Bidders  must  specify  flat  price  for  bonds 
plus  accrued  interest  from  March  1st,  1902.  Said  Iwnds 
will  l>e  dated  March  1,  1002,  and  will  be  delivered  as  fol- 
lows: $100,000  on  March  1,  1902 ;  $100,000  on  June  1, 
1902,  and  $75,000  on  September  1,  1902.  Said  bonds  will 
not  be  sold  below  par.  All  bidders  for  said  bonds,  except- 
ing the  state  of  Washington,  are  required  to  deposit  with 
the  said  county  treasurer  a  certified  check  for  $f>,000,  made 
payable  to  said  county  treasurer,  when  depositing  with 
said  treasurer  their  bids.  No  commissions  will  be  allowed 
on  the  sale  of  said  bonds.  The  directors  reserve  the  right 
to  reject  any  and  all  bids.  The  purpose  of  this  bond  issue 
is  for  the  purchase  of  school  sites  and  erection  of  school 
buildings." 

22—28  wash. 
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In  response  to  this  notice  two  bids  were  received.  The 
one  accepted  was  as  follows: 

"Chicago,  January  6,  1902. 
J.  W.  McConnaughey,  Esq., 

County  Treasurer,  Seattle,  Wash. 
Dear  Sir : — We  will  purchase  the  $275,000  twenty  years 
straight  4  per  cent,  semi-annual  interest  bonds  of  School 
District  No.  1  of  King  county,  Washington,  dated  March 
1,  11)02,  interest  and  principal  payable  at  the  Fiscal 
Agency  of  the  State  of  Washington  in  the  city  of  New 
York  and  delivered  in  the  amounts  and  at  the  times  stated 
in  your  official  advertisement,  and  will  pay  for  the  said 
bonds  the  sum  of  $275,000  and  accrued  interest  from  the 
date  of  said  bonds  to  the  date  or  dates  of  the  several  de- 
liveries thereof,  and  a  premium  of  $6,225.  It  is  under- 
stood that  prior  to  the  delivery  of  the  bonds  you  will  fur- 
nish us  such  certified  papers  as  we  may  require  to  evidence 
satisfactorily  to  our  attorney  that  the  bonds  as  issued  are 
a  legal  and  valid  indebtedness  of  the  said  school  district. 
We  inclose  herewith  our  check  by  the  First  National  Bank 
of  Chicago  in  the  sum  of  $5,000  in  compliance  with  your 
advertisement,  as  an  evidence  of  good  faith. 
Respectfully  submitted, 

Thompson,  Texny  &  Crawford  Co., 

By  H.  C.  Barroll,  Manager." 

This  action  was  brought  by  appellant,  who  is  a  resident, 
property  owner,  and  taxpayer  of  the  district,  to  enjoin  the 
issuance  of  the  bonds.  The  complaint  alleged  the  facts 
substantially  as  above  set  out.  Respondents  demurred  to 
the  complaint  upon  the  ground  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  sustained  by  the  lower  court,  plaintiff  elected 
to  stand  upon  his  complaint,  and  a  judgment  of  dismissal 
was  entered.    From  this  judgment  plaintiff  appeals. 

Appellant  argues  that  the  bonds  are  illegal,  unauthor- 
ized, and  void  for  two  reasons,  viz:  (1)  that  in  the  notice 
of  election  and  in  the  formal  proposition  submitted  to  the 
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voters  upon  these  bonds  the  rate  of  interest  is  fixed  at  four 
per  cent;  (2)  that  the  notice,  as  published,  fixed  a  flat 
rate  of  interest,  instead  of  requesting  a  tender  of  such  rate 
of  interest  as  the  bidder  or  bidders  would  be  willing  to 
accept 

1.  It  is  contended  by  appellant  that  the  election  at  which 
the  bonds  were  authorized  was  invalid,  because  the  notice 
thereof  arbitrarily  fixed  the  rate  of  interest  at  four  per 
cent.,  instead  of  leaving  the  rate  of  interest  open  to  com- 
petition. Sections  117  and  118  of  the  Code  of  Public 
Instruction  (Laws  1897,  p.  401)  are  as  follows: 

''Sec.  117.  The  board  of  directors  of  any  school  district 
in  this  state  may  borrow  money  and  issue  negotiable  cou- 
pon bonds  therefor  to  an  amount  not  to  exceed  five  (5) 
per  cent  of  the  taxable  property  in  such  district,  as  shown 
by  the  last  assessment  roll  for  county  and  state  purposes: 
Provided,  That  in  incorporated  cities  the  assessment  shall 
be  taken  from  the  last  assessment  for  city  purposes,  for 
the  purpose  of  funding  outstanding  indebtedness,  or  bonds 
heretofore  issued  or  issued  under  the  provisions  of  this 
act,  or  for  the  purchase  of  school  house  site  or  sites,  build- 
ing one  or  more  school  houses  and  providing  the  same 
with  all  necessary  furniture  and  apparatus,  or  for  any 
or  all  of  these  purposes,  when  authorized  by  vote  of  the 
district  so  to  do,  as  provided  in  section  118  of  this  act: 
Provided  further,  That  the  bonds  so  issued  shall  bear  a 
rate  of  interest  not  to  exceed  ten  (10)  per  cent  per  annum, 
interest  payable  annually  or  semi-annually,  payable  and 
redeemable  at  such  time  as  may  be  designated  in  the  bonds, 
but  not  to  exceed  twenty  (20)  years  from  the  date  of  issue. 

"Sec.  118.  The  question  whether  bonds  shall  be  issued, 
a9  provided  in  section  117  of  this  act,  shall  be  determined 
at  an  election  to  be  held  in  the  manner  prescribed  by  law 
for  holding  special  school  elections.  Notices  therefor  shall 
state  amount  of  bonds  proposed  to  be  issued,  time  they  are 
to  run,  and  purpose  for  which  the  money  is  to  be  used. 
The  ballots  must  contain  the  words,    'Bonds,    yes,'    or 
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'Bonds,  no.'  If  a  majority  of  the  votes  cast  at  such  elec- 
tion are  'Bonds,  yes/  the  board  of  directors  must  issue  such 
bonds :  Provided,  That  if  the  amount  of  bonds  to  be  issued, 
together  with  any  outstanding  indebtedness  of  the  district, 
not  to  be  redeemed  with  the  proceeds  of  said  issue  of  bonds, 
exceeds  one  and  one-half  per  cent  of  the  taxable  property 
in  said  district,  then  three-fifths  of  the  votes  cast  at  such 
election  must  be  'Bonds,  yes/  before  the  board  of  directors 
are  authorized  to  issue  said  bonds.  The  bond  shall  be  in 
such  form  as  the  board  of  directors  may  prescribe,  and 
shall,  with  the  coupons,  be  signed  by  the  board  of  directors 
and  countersigned  by  the  clerk  of  the  school  district." 

It  will  be  noticed  that  the  power  of  the  boards  of  direct- 
ors of  school  districts  to  borrow  money  and  issue  bonds 
thereof  is  fixed  by  these  sections,  and  that  the  maximum 
interest  rate  shall  not  exceed  ten  per  cent  This  interest 
rate  is  not  controlled  by  the  electors.  The  question  whether 
bonds  shall  be  issued  within  the  limitation  fixed  is  the 
one  which  is  determined  by  the  electors,  and  this  question 
is  determined  at  a  special  election  called  for  that  purpose. 
"Notices  therefor  shall  state  the  amount  of  bonds  proposed 
to  be  issued,  time  they  are  to  run,  and  purpose  for  which 
the  money  is  to  be  used."  The  notice  in  this  case  is  not 
deficient  in  these  particulars,^  but  it  goes  further  than  it 
is  required  to  go,  and  states  that  the  bonds  shall  draw  in- 
terest at  the  rate  of  four  per  cent.,  payable  semi-annually. 
This  rate  is  within  the  limitation  of  interest  fixed  by  law, 
and  within  the  rate  at  which  the  board  is  authorized  by 
law  to  sell  the  bonds  upon  an  election  authorizing  the  sale 
thereof.  The  board  of  directors  was  not  required  to  sub- 
mit to  the  voters  the  question  of  the  rate  of  interest  which 
the  bonds  should  bear,  but  was  authorized  to  determine 
that  question  for  itself.  The  law  does  not  permit  the  board 
to  delegate  to  popular  vote  the  determination  of  matters 
not  expressly  conferred  or  enjoined  by  law.     Yesler  v.  Se- 
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attic,  1  Wash.  :50S  (25  Pac.  1014).  Consequently  the 
board  was  nut  bound  by  the  rate  of  interest  named  in  the 
not  ice,  nor  was  the  notice  on  that  account  rendered  void. 

Counsel  for  appellant  argues  that  it  plainly  appears  to 
have  been  the  intention  of  the  legislature  that  the  matter 
of  bond  sales  should  be  so  handled  as  to  sell  the  Ixmds  at 
the  highest  possible  price  and  at  the  lowest  possible  rate 
of  interest.  Conceding  this  to  be  true,  it  does  not  follow 
that  the  notice  stating  the  rate  of  interest  within  the  ten 
per  cent,  limitation  would  bo  void.  If  the  notice  had  read 
"said  bonds  shall  draw  interest  at  not  to  exceed  ten  per 
cent.,  payable  semi-annually,"  it  could  not  be  reasonably 
contended  that  the  clause  would  avoid  the  notice,  for, 
without  any  limitation  of  interest  being  named  in  the 
notice,  that  clause  must  be  read  into  it  under  the  statute. 
So,  also,  the  rate  being  fixed  at  four  per  cent,  is  but  an  ex- 
pression of  the  maximum  rate  of  interest  at  which  the 
board  proposed  to  sell  the  bonds,  and  does  not  prohibit 
competition  upon  the  rate.  The  bonds  may  l>e  sold  at  or 
above  par,  and  at  or  Wow  four  per  cent,  interest,  payable 
semi-annually.  Xo  adverse  authorities  are  called  to  our 
attention  upon  the  question  now  under  consideration,  and 
we  are  constrained,  for  the  reasons  above  stated,  to  hold 
that  the  notice  was  sufficient,  and  that  the  election  was 
therefore  valid. 

2.  It  is  next  argued  that  the  notice  for  bids  published 
by  the  county  treasurer  was  insufficient,  because  it  failed 
to  require  bidders  to  name  a  rate  of  interest  at  which  they 
were  willing  to  purchase  the  bonds.  Sections  119  and  120 
(Laws  1897,  pp.  402,  403)  are  as  follows: 

"Sec.  119.  When  authorized  and  empowered  to  issue 
bonds  as  provided  in  sections  117  and  118  of  this  act,  the 
board  of  directors  shall,  within  thirty  days  after  the  date 
of  the  election,  certify  the  result  to  the  county  treasurer, 


342        PARKINSON  v.   SEATTLE  SCHOOL  DISTRICT. 

Opinion  of  the  Court— Mount,  J.        [28  Wash. 

who  shall  immediately  publish  notice  of  the  sale  of  such 
bonds  in  at  least  one  weekly  newspaper  published  at  the 
county  seat,  if  there  be  one,  for  four  consecutive  issues, 
and  publish  such  other  notices  as  the  board  of  directors 
may  require.  Said  notices  must  give  the  amounts  of  bonds 
to  be  sold,  the  time  to  run,  where  payable,  the  option,  if 
any,  of  the  district  to  redeem ;  also  naming  the  hour  and 
clay  for  considering  bids,  and  asking  bidders  to  name  price 
and  rates  of  interest  at  which  they  will  purchase  such 
bonds.  Such  bonds  shall  be  issued  in  denominations  of  not 
less  than  one  hundred  nor  more  than  one  thousand 
dollars  ($1,000),  and  shall  contain  upon  their  face  the 
date  of  issue,  the  series  of  issue,  rate  of  interest,  wrhere  pay- 
able, time  to  run,  option,  if  any,  of  districts  to  redeem,  and 
the  printed  or  lithographed  statement  that  said  bond  is  is- 
sued under  the  provisions  of  this  act,  and  that  the  whole  in- 
debtedness of  said  district  does  not  exceed  the  constitu- 
tional limit  Each  bond  so  issued  must  be  registered  by 
the  county  treasurer  in  a  book  to  be  kept  for  that  purpose, 
which  must  showr  the  number,  and  such  data  as  is  necessary 
to  secure  a  complete  record  of  such  bond,  series,  and 
amount  of  each  bond,  the  person  to  whom  the  same  is 
issued,  name  of  the  district  issuing,  together  with  the 
names  of  directors  signing  the  same;  and  the  said  bond 
shall  be  endorsed  by  the  treasurer,  with  his  name  and  a 
full  statement  of  the  name  of  the  person  to  whom  and  when 
issued,  together  with  the  number  and  series  of  said  bond. 
"Sec.  120.  At  the  time  named  in  said  notice  it  shall 
be  the  duty  of  the  said  board  of  directors  to  meet  with  the 
county  treasurer  at  his  office,  and  with  him  open  said  bids 
and  sell  such  bonds  to  the  person  or  persons  making  the 
most  advantageous  offer :  Provided,  The  bonds  shall  never 
be  sold  below  par,  and  the  board  of  directors  may  reject 
any  and  all  bids,  and  within  six  months  proceed  to  readver- 
tise  the  sale  of  such  bonds.  Upon  the  sale  of  bonds  the 
board  of  directors  shall,  wdthin  ten  (10)  days,  or  as  soon 
thereafter  as  practicable,  deliver  the  bonds,  properly  exe- 
cuted, to  the  county  treasurer,  taking  his  receipt  therefor. 
The  county  treasurer  shall,  upon  payment  of  the  price 
agreed  upon,  deliver  the  same  to  the  person  or  persons  to 
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whom  sold,  and  place  the  moneys  arising  from  such  sale 
to  the  credit  of  the  special  school  fund  of  the  said  district 
Fees  for  advertising  shall  be  deducted  from  the  proceeds." 

It  is  conceded  that  the  notice  to  bidders  contained  all  the 
statute  required  except  that  it  did  not  in  express  terms  ask 
bidders  to  name  the  rate  of  interest  at  which  they  were 
willing  to  purchase  the  bonds.  This  rate  was  named  in  the 
notice.  It  is  also  conceded  that  there  was  no  bad  faith  or 
oppression  exercised  by  any  one  connected  with  the  sale 
of  the  bonds,  and  that  the  board  of  directors  were  acting 
for  what  they  conceived  to  be  the  best  interests  of  the  dis- 
trict ;  but  it  is  argued  that  the  board  of  directors  has  no 
legal  right  or  authority  to  enter  into  a  contract  which  is 
not  a  direct  result  of  competitive  bidding  or  an  opportunity 
for  such  bidding,  both  as  to  price  to  be  paid  and  the  rate 
of  interest ;  and  that  when  the  notice  to  bidders  eliminated 
the  request  to  name  the  rate  of  interest,  to  that  extent  it 
prevented  competition,  and  thereby  took  away  from  the 
taxpayer  the  benefit  of  such  competition.  This  argument 
is  fully  met  by  the  facts  in  the  case:  The  power  to  issue 
the  bonds  was  complete  when  the  election  was  held,  and 
the  authority  to  do  so  given  by  the  required  vote.  The 
effect  of  the  provisions  of  the  statute  under  consideration 
was  to  secure  the  sale  of  the  bonds  at  the  most  advanta- 
geous terms  for  the  school  district,  and  to  that  end  certain 
limitations  were  imposed,  viz:  They  could  not  be  sold  for 
le<s  than  the  par  value;  the  interest  rate  could  not  be 
greater  than  ten  per  cent.,  payable  annually  or  semi-an- 
nually; the  time  they  were  to  run  could  not  exceed  twenty 
years  from  the  date  of  issue.  Within  these  limitations  the 
I  ward  of  directors  was  authorized  to  sell  the  bonds  t<>  the 
persons  making  the  most  advantageous  offer.  It  is  no 
doubt  correct  that  the  board  would  have  no  legal  right  to 
S'U  the  bonds  except  under  competitive  bidding,  or  an  op- 
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portunity  therefor,  and  this  was  the  essential  requirement. 
The  statute  does  not  require  that  the  rate  of  interest  shall 
he  named  in  the  notice  to  bidders,  and  did  not  contemplate 
that  it  would  he  named  therein,  and  hence  directed  that  the 
bidders  l>e  asked  to  name  price  and  rate  of  interest.  When 
no  rate  is  named  in  the  notice,  a  bid  which  does  not  name 
the  rate  at  which  the  purchaser  is  willing  to  take  the  bonds 
would  l>e  indefinite  and  uncertain.  To  avoid  this  un- 
certainty, this  direction  was  inserted.  As  stated  above,  the 
essential  requirement  is  competition.  This  competition 
must,  of  necessity,  be  upon  the  price  and  rate  of  interest, 
and  these  two  elements  are  so  closely  related  and  interde- 
pendent in  salens  of  this  character  that  a  bid  upon  one  where 
the  other  is  iixed  must  necessarily  be  a  bid  upon  l>oth ;  for 
when  the*  rate  of  interest  is  fixed,  and  a  bid  is  asked  for  the 
price  at  which  the  purchaser  is  willing  to  purchase,  or 
when  the  price  is  fixed  and  the  purchaser  is  asked  to  name 
the  interest  rate  at  which  ho  is  willing  to  purchase,  the 
result  in  either  case  must  be  the  same  as  where  the  pur- 
chaser is  asked  to  bid  upon  l>oth  price  and  rate  of  interest 
where  neither  is  fixed,  because  the  price  paid  for  the  lx>nd 
fixes  the  rate  which  is  actually  paid  for  the  use  of  the 
money.  So  that  a  bid  upon  either  price  or  rate,  where  the 
other  is  fixed,  is  a  bid  upon  l>oth,  for  the  rate  governs  the 
price,  and  vice  versa.  The  essential  provision  is  compe- 
tition upon  the  price*  and  rate.  This  essential  is  accom- 
plished where  either  is  fixed  within  the  statutory  limita- 
tion, and  a  bid  asked  uj>on  the  other. 

Xo  unfairness  or  oppression  is  charged  in  the  complaint. 
Tim  bids  were  within  the -statutory  limitation,  and  the  one 
accepted  was  for  the  face  value  of  the  bonds  with  a  pre- 
mium of  $(5,225,  which  was,  in  effect,  to  decrease  the  inter- 
est rate  nameel.     The  object  of  the  law  was  accomplished. 
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The  mere  fact  that  no  bid  was  asked  as  to  the  interest  rate 
must  1*3  held,  under  these  circumstances,  to  amount  at 
most  to  a  mere  irregularity.  As  was  said  in  Derby  v. 
Modesto,  104  Cal.  513  (38  Pac.  900) : 

"Those  directions  which  are  not  of  the  essence  of  the 
thing  to  Ik?  done,  and  by  the  failure  to  ol>cy  which  the 
rights  of  those  interested  will  not  l>e  prejudiced,  are  not  to 
lie  regarded  as  mandatory.  .  .  .  The  change  did  not 
affect  the  validity  of  the  IkukIs,  and  as  no  greater  burden 
is  imposed  upon  the  taxpayers  the  appellant  cannot  com- 
plain." 

It  was  not  error  to  sustain  the  demurrer.  The  cause  is 
therefore  affirmed. 

Ueavis,  C.  J.,  and  White,  I  Tad-ley,  Fullerton  and 
ADDERS,  J.T.,  eoncur. 

Dunbar,  J. — I  dissent.  It  may  be,  and  probably  is, 
true  that  in  this  instance  the  bonds  brought  as  much  as  if 
the  law  had  been  complied  with ;  but  the  requisites  of  the 
notice  are  prescribed  by  the  legislature,  and  it  is  not  for 
the  officers  to  say  that  some  other  method  is  just  as  good 
as  the  method  fixed  by  law.  Presumably,  the  legislature 
counseled  and  deliberated  on  the  best  method,  and,  when 
that  method  is  determined  by  the  law  making  power,  it 
ought  to  l>e  followed. 


[No.   3S09.     Decided  April  17,  1902.] 

J.  A.  Brown  et  ah,  Respondents,  v.  County  of  Pierce 
et  ah,  Appellants. 

ACTS  OF  HEALTH  OFFICERS  —  APPROPRIATION  OF  PROPERTY  FOR  PEST 
HOUSE LIABILITY  OF  CITY  AND  COCXTY —  SUFFICIENCY  OF  COM- 
PLAINT. 

The  fact  that  the  complaint  in  an  action  to  recover  the  value 
of  the  use  of  premises  seized  by  the  public  authorities  for  pest- 
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house  purposes  alleges  that  such  use  created  an  indebtedness  to 
plaintiffs  to  the  amount  of  the  full  value  of  the  property,  for 
which  they  ask  judgment  and  tender  a  deed  of  the  property, 
would  not  render  the  complaint  insufficient  as  stating  a  cause  of 
action  for  the  recovery  of  the  actual  value  of  the  use  of  the 
property  for  the  purpose  for  which  it  was  taken. 

SAME  —  NONSUIT. 

In  an  action  against  the  city  and  county  jointly  for  seizing 
and  using  plaintiffs'  property  for  pesthouse  purposes,  motions  for 
nonsuit  by  each  of  the  defendants  were  properly  denied,  where 
the  evidence  showed  that  the  city  health  officer  sent  his  assistant 
to  look  for  a  place  to  quarantine  smallpox  patients  in  and  that 
such  assistant,  in  connection  with  the  county  physician,  found  an 
eld,  dilapidated,  unoccupied  building  belonging  to  plaintiffs, 
which  was  fixed  up  for  the  purpose,  and  patients  sent  there  by 
both  the  city  and  county  physicians;  that  the  action  of  the  city 
health  officer  was  fully  ratified  by  the  city  board  of  health;  that 
the  county  physician  reported  to  the  chairman  of  the  county 
board  of  health  the  same  day  of  the  selection  of  the  house  and 
asked  him  how  he  was  to  care  for  patients  and  was  answered  to 
go  ahead  and  use  his  best  judgment;  but  there  was  no  evidence 
that  the  county  board  of  health,  when  in  session,  ever  took  any 
action  in  regard  to  the  matter. 

SAME  —  EVIDENCE. 

The  admission  in  evidence  of  the  minutes  of  a  meeting  of  the 
board  of  health  of  the  defendant  city,  merely  as  a  circumstance 
for  the  purpose  of  connecting  the  county  with  the  city  in  the 
use  of  the  premises  seized,  by  showing  the  different  steps  and  cir- 
cumstances surrounding  the  case,  was  not  erroneous. 

SAME IMPROPER  ADMISSION    OF   EVIDENCE —  HOW    CURED. 

Error,  if  any,  in  the  admission  of  evidence  is  cured  by  the 
court's  action  in  subsequently  striking  the  same. 

SAME  —  INSTRUCTIONS MEASURE    OF    DAMAGES. 

In  an  action  for  damages  for  the  use  of  premises  seized  and 
used  by  the  public  authorities  as  a  pesthouse,  in  which  plaintiffs* 
theory  was  that  the  value  of  the  use  was  the  whole  value  of  the 
property,  because  no  tenant  would  be  willing  to  occupy  it  there- 
after, and  defendants  confined  their  evidence  to  the  value  of  the 
property  and  offered  no  different  evidence  as  to  the  value  of  its 
use,  it  was  proper  for  the  court  to  charge  the  jury  that  "the 
measure  of  damages  in  a  case  of  this  kind  would  be  the  fair  and 
reasonable  rental  value  of  that  property  for  the  purpose  for  which 
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it  was  taken  and  used.  It  is  what  damage  the  property  sustained 
by  reason  of  having  been  used  for  a  pesthouse,  and  you  must 
arrive  at  the  measure  of  damages  from  the  evidence,  not  from 
any  preconceived  notions  of  your  own,  but  from  the  evidence 
brought  out  upon  the  trial." 

SAME DISCRETIONABY   POWERS   OF   HEALTH  OFFICERS. 

It  was  not  error  to  refuse  a  requested  instruction  to  the 
effect  that  in  order  to  bind  the  county  the  jury  must  find  that  the 
acts  of  Its  physician  in  connection  with  taking  possession  of  the 
property  were  expressly  authorized  by  the  board  of  county  com- 
missioners, or  that  such  acts  were  subsequently  ratified,  since 
there  was  testimony,  unobjected  to,  that  such  physician  was  the 
qualified  health  officer  of  the  county,  and  Bal.  Code,  §  2983,  con- 
fers general  and  discretionary  power  upon  such  officers  suf- 
ficient, under  exigency  calling  for  Immediate  action,  to  enable 
them  to  act  without  express  authorization  by  the  board. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
Thomas  Cabboll,  Judge.    Affirmed. 

Fremont  Campbell,  for  appellants. 
E.  E.  Cushman,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  respondents 
against  appellants.  The  respondents  allege  that  they  were 
the  owners  of  a  certain  lot  in  the  city  of  Tacoma,  which 
was  at  the  time  of  the  acts  complained  of  reasonably  worth 
$200,  and  that  a  dwelling  house  thereon  was  worth  the 
additional  sum  of  $1,200.  It  is  alleged  in  the  complaint 
that  the  appellants,  through  their  respective  health  offi- 
cers, and  without  the  consent  of  respondents,  seized  and 
appropriated  said  lot  and  building  for  the  purpose  of  using 
them  as  a  pesthouse  for  the  isolation  and  quarantining  of 
certain  persons  in  said  city  and  county  who  were  afflicted 
with  small-pox;  that  in  pursuance  of  such  purpose  the  ap- 
pellants, through  their  officers  and  agents,  caused  persons 
so  afflicted  to  be  removed  into  and  upon  said  property, 
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and  that  the  same  was  used  as  such  pesthouse  for  a  long 
period  of  time,  and  until  said  building  was  destroyed  by 
fire;  that  on  account  of  such  seizure  and  appropriation 
the  appellants  became  indebted  to  respondents  in  the  sum 
of  $1,400,  the  same  being  the  value  of  the  property  and  the 
value  of  its  use  and  occupation.  It  is  further  alleged  that 
payment  was  demanded  and  refused,  and  respondents 
make  a  continuing  tender  of  a  deed  to  said  premises,  and 
ask  judgment  for  $1,400.  Demurrers  to  the  complaint 
by  each  of  the  appellants  were  overruled,  and  appellants 
then  answered  separately,  denying  the  material  allegations 
of  the  complaint.  A  trial  was  had  before  a  jury,  resulting 
in  a  verdict  against  both  appellants  for  the  sum  of  $350. 
Motions  for  a  new  trial  were  interposed  by  each  of  the  ap- 
pellants and  the  court,  of  its  own  motion,  ordered  that  a 
new  trial  should  l>e  granted  unless  the  respondents  should, 
within  two  weeks,  file  a  written  remittance  and  waiver  of 
$150  of  the  amount  of  the  verdict,  and  that  upon  the  filing 
of  such  remittance  and  waiver  the  motions  for  new  trial 
should  l>e  denied,  and  respondents  given  judgment  for 
$200  and  costs.  Thereafter  such  remittance  was  filed,  the 
motions  for  new  trial  were  denied,  and  judgment  was 
entered  against  l>oth  appellants  for  said  sum  and  costs. 
From  said  judgment  both  defendants  have  appealed. 

It  is  assigned  as  error  that  the  court  overruled  the  de- 
murrers to  the  complaint.  It  is  urged  that  the  complaint 
does  not  state  a  cause  of  action  for  the  recovery  of  real 
property,  for  forcible  entry  or  forcible  detainer,  to  quiet 
title,  for  the  collection  of  rent,  for  waste,  trespass,  or  nui- 
sance, or  upon  a  contract  for  sale  or  purchase,  and,  in 
short,  that  no  cause  of  action  whatever  is  stated.  While 
the  action  may  not  come  strictly  within  any  of  the  classi- 
fications above,  yet  we  think  a  ground  of  recovery  is  suf- 
ficiently stated.    The  respondents  do  not  question  the  right 
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of  appellants,  in  the  quick  exercise  of  their  extraordinary 
powers  in  relation  to  the  preservation  of  the  public  health, 
to  seize  and  use  the  property  for  the  purpose  for  which  it- 
was  used ;  but  they  claim  that  by  such  use  appellants  be- 
came indebted  to  them,  and  they  have  alleged  the  amount 
of  such  indebtedness  to  be  the  full  value  of  the  property, 
evidently  upon  the  theory  that  by  such  use  the  marketable 
value  of  the  property  was  destroyed.  Whether  such  the- 
ory is  correct  or  not,  we  think  sufficient  is  shown  to  enable 
respondents  to  recover  the  actual  value  of  the  use  <>f  the 
property  for  that  particular  purpose,  and  that  the  demur- 
rers were  properly  overruled. 

It  is  assigned  as  error  that  the  court  denied  motions  for 
a  non-suit  made  by  each  appellant  at  the  close  of  respond- 
ents' testimony.  Both  appellants  urge  the  motions,  but  it 
is  vigorously  urged  by  the  county  that  its  motion  in  par- 
ticular should  have  been  granted.  The  evidence  showed 
that  the  building  used  was  an  old,  vacant,  and  dilapidated 
one,  which  had  been  unoccupied  for  a  long  time,  and  that 
Dr.  Schug,  as  city  health  officer  of  the  city  of  Tacoma,  was 
notified  of  a  case  of  smallpox  in  the  city,  and  sent  his  as- 
sistant to  look  for  a  place  to  quarantine  and  care  for  the 
patient;  that  the  assistant  found  this  vacant  house,  and 
was  authorized  by  Dr.  Schug  to  take  possession  and  fix 
it  up  for  said  purpose.  The  patient  was  afterwards  taken 
there,  as  were  also  others.  The  action  of  Dr.  Schug  was 
afterwards  fully  ratified  by  the  city  board  of  health  in 
open  session.  Dr.  llelliker  attended  the  patients  at  this 
house,  and  he  was  the  county  physician,  lie  also  testified 
that  he  was  county  health  officer;  but  he  says  the  pos- 
session of  the  house  in  question  was  taken  by  authority  of 
the  city  health  officer,  and  that  he  was  afterwards  directed 
by  such  city  officer  to  go  there  and  attend  the  patients.  He 
further  says  that  he  had  no  authority  from  the  county 
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board  of  health  to  take  possession  of  the  property,  and 
there  is  no  evidence  that  such  board,  when  in  session,  ever 
took  any  action  in  regard  to  the  matter.  It  is  shown,  how- 
ever, that  Dr.  Helliker  assisted  in  finding  this  house,  in 
connection  with  a  representative  of  the  city  health  depart- 
ment, and  that  he  afterwards  caused  the  patients  to  be  sent 
there,  where  he  attended  them  in  person.  He  also  testi- 
fied that  on  the  same  day  of  the  selection  of  the  house  he 
reported  to  the  chairman  of  the  county  board  of  health,  and 
asked  him  how  he  was  to  care  for  the  patients;  to  which 
the  chairman  replied  that  he  should  go  ahead  and  use  his 
best  judgment,  which  he  says  he  did.  From  the  above 
it  seems  that  it  was  properly  a  question  for  the  jury  wheth- 
er these  patients  were  county  charges,  and,  if  so,  whether 
their  treatment  in  this  house  by  the  county's  physician 
was  an  occupation  for  the  use  of  the  county,  and  acqui- 
esced in  by  the  county  authorities.  In  times  of  pestilence 
action  must  be  promptly  taken,  and  health  boards  may 
not  be  able  to  meet  quickly  for  formal  action.  Some  one 
should  therefore  have  power  to  act.  It  was  contended, 
on  motion  for  new  trial,  that  Dr.  Helliker  was  not  county 
health  officer,  and  was  only  county  physician.  Even 
though  that  were  true,  if  nevertheless  he  attended  patients 
quarantined  in  this  building,  acting  as  county  physician 
in  behalf  of  those  for  whom  the  county  assumed  to  care, 
we  do  not  see  that  it  was  material  whether  he  was  a  fully 
qualified  health  officer  or  not.  There  can  be  no  doubt 
under  the  evidence  that  the  motion  for  nonsuit  by  the  ap- 
pellant city  was  properly  denied,  and  we  think  it  was  for 
the  jury  to  say,  from  the  facts  in  evidence,  whether  the 
appellant  county  acted  in  conjunction  with  the  city  in  the 
seizure  and  occupation  of  this  property.  The  nonsuit  was 
properly  denied  as  to  both  appellants. 
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It  is  assigned  as  error  that  the  court  admitted  over  ob- 
jection the  minutes  of  a  meeting  of  the  board  of  health 
of  the  city  of  Tacoma,  for  the  reason  that  such  record 
could  not  affect  the  county  of  Pierce.  The  court  stated 
in  the  hearing  of  the  jury,  however,  that  the  record  was 
admitted  merely  as  a  circumstance ;  that  the  county  could 
not  be  connected  with  the  city  -except  by  the  different 
steps  and  circumstances  surrounding  the  case;  and  that 
it  was  admitted  merely  for  that  purpose.  We  do  not  think 
the  county  was  prejudiced  thereby. 

It  is  further  assigned  that  the  court  erred  in  overruling 
an  objection  to  the  introduction  of  a  memorandum  made 
by  a  health  officer  of  the  city  of  Tacoma,  for  the  reason 
that  it  was  incompetent,  as  against  the  appellant  county, 
and,  further,  that  it  was  not  made  from  facts  within  the 
knowledge  of  the  officer.  The  evidence  was,  however,  aft- 
erwards stricken  by  the  court,  and  the  error  was  thereby 
cured. 

Error  is  assigned  upon  the  testimony  as  to  the  amount 
respondents  are  entitled  to  recover,  and  upon  the  court's 
instruction  thereon.  The  building  was  destroyed  by  fire, 
but  not  by  the  authority  of  either  appellant.  When  its 
use  as  a  quarantine  station  was  discontinued,  it  was  fumi- 
gated and  left  standing,  but  was  soon  afterwards  burned 
by  some  unknown  person.  Respondents'  theory,  as  before 
stated,  is  that  the  value  of  the  use  is  the  whole  value  of  the 
property,  because  no  one  would  be  willing  to  occupy  it, 
notwithstanding  its  fumigation.  The  testimony  of  re- 
spondents was  directed  to  the  value  of  the  property  upon 
that  theory,  and  was  not  directly  limited  to  the  value  of 
its  use  in  terms  so  called.  Appellants  also  confined  their 
evidence  to  the  value  of  the  property,  and  offered  no  dif- 
ferent evidence  as  to  the  value  of  its  use.  The  court  in- 
structed the  jury  as  follows : 
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"The  measure  of  damages  in  a  case  of  this  kind  would 
be  and  will  be  what  you  believe  from  the  evidence  would 
be  the  fair  and  reasonable  rental  value  of  that  property 
for  the  purpose  for  which  it  was  taken  and  used.  It  is 
what  damage  the  property  sustained  by  reason  of  having 
been  used  for  a  pesthouse.  And  you  must  arrive  at  the 
measure  of  damages — ascertain  the  measure  of  damages — 
from  the  evidence,  not  from  any  preconceived  notions  of 
your  own,  but  from  the  evidence  brought  out  upon  the 
trial,  and  from  that  come  to  your  conclusion." 

In  view  of  the  theory  under  which  respondents'  testi- 
mony was  introduced,  and  also  in  view  of  appellants'  tes- 
timony, we  think  the  instruction  was  proper. 

It  is  assigned  that  the  court  erred  in  refusing  certain 
requested  instructions,  to  the  effect  that  before  the  jury 
could  find  against  the  appellant  county  they  must  find  that 
the  acts  of  Dr.  Helliker  in  connection  with  taking  pos- 
session of  the  property  were  expressly  authorized  by  the 
board  of  county  commissioners,  or  that  such  acts  were 
subsequently  ratified  by  them.  As  before  stated,  Dr.  Hel- 
liker testified  that  he  was  the  qualified  health  officer  of 
the  county;  and  if  he  was,  we  think,  under  the  exigency 
calling  for  immediate  action,  he  had  sufficient  power  to 
act  without  express  authorization  by  the  board.  The  testi- 
mony was  given  without  objection.  The  affidavits  of  the 
county  commissioners  in  support  of  the  motion  for  new 
trial  state  that  Dr.  Helliker  was  appointed  as  county 
physician  only,  and  that  he  was  never  appointed  health 
officer;  but  no  reason  is  shown  for  not  having  introduced 
evidence  upon  this  subject  at  the  trial,  and  the  evidence 
stands  in  the  record  that  he  was  not  only  appointed  by 
the  county  commissioners  as  county  health  officer,  but 
that  ho  also  qualified  as  such.  We  think  the  intention  of 
§  2083,  Bal.  Code,  is  to  confer  general  and  discretionary 
power    upon    county    health    officers    in    the    premises; 
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and,  under  the  evidence,  it  was  not  error  to  refuse 
the  instructions  requested.  The  instructions  given  by 
the  court,  we  believe,  reasonably  stated  the  law  within, 
the  issues  and  under  the  evidenca 

Since  we  find  no  material  error,  the  judgment  is  af- 
firmed. 

Reavis,  C.  J.,  and  Fullebton,  Anders,  White,  and 
Mount,  JJ.,  concur. 


[No.  3953.     Decided  April  17,  1002.] 

Northern  Pacific  Railway  Company,  Respondent,  v.. 
August  Hasse  et  al.,  Appellants. 

ADVERSE   POSSESSION  —  RAILROAD  RIGHT  OF  WAY. 

Where  a  homestead  entry  was  made  upon  land  through  which 
the  Northern  Pacific  Railroad  Company  was  entitled  to  a  right 
of  way  400  feet  in  width  by  the  act  of  congress  of  1864,  the  land 
inclosed  and  cultivated  by  the  entry  man,  and  the  inclosure  for- 
cibly broken  by  the  railroad  company  for  the  construction  of  its 
line  of  railway,  the  attitude  of  the  parties  was  hostile  from  the 
inception  of  the  right,  and  the  occupation  and  cultivation  there- 
after by  the  entryman  of  such  portions  of  the  right  of  way  as 
were  not  in  actual  use  by  the  railway  would  constitute  adverse 
possession.  (Northern  Counties  Investment  Trust  v.  Enyard,  24 
Wash.  366,  limited). 

SAME  —  APPLICATION   OP   STATUTE    OF    LIMITATIONS    AGAINST     PUBLIC 
GRANTS. 

Under  Bal.  Code,  §  4807,  which  provides  that  the  limitations 
prescribed  for  the  commencement  of  actions  "shall  apply  to 
actions  brought  in  the  name  of  the  state,  or  any  county  or  other 
public  corporation  therein,  or  for  its  benefit,  in  the  same  manner 
as  to  actions  by  private  parties,"  title  by  adverse  possession  may 
be  acquired  under  the  statute  of  limitations  as  against  a  rail- 
road right  of  way,  although  granted  by  act  of  congress. 

Appeal  from  Superior  Court,  Kittitas  County. — Hon. 
John  B.  Davidson,  Judge.     Keversed. 

23 — 28  wash. 


354  NORTHERN  PACIFIC  RY.  CO.  v.  HASSE. 


Opinion  of  the  Court— Reavis,  C.  J.  [28  Wash. 

Pruyn  &  Shmmons,  for  appellants. 

B.  S.  Grosscup  and  A.  G.  Avery,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  in  ejectment  by  the  Xorthern 
Pacific  Railway  Company,  plaintiff,  against  Hasse  and 
wife,  defendants.  The  complaint  is  in  the  ordinary  form, 
and  alleges  the  grant  of  a  right  of  way  of  400  feet,  under 
the  act  of  congress  of  July  2,  1864  (13  St.  at  Large  365)  ; 
that  the  defendants  are  in  possession  of  portions  of  such 
right  of  way  on  each  side  of  the  constructed  railway  line, 
which  have  not  been  used  by  the  company  heretofore  for 
Its  right  of  way,  and  that  such  possession  is  wrongful. 
The  answer  alleged  title  in  the  defendants  by  adverse 
possession.  At  the  trial  of  the  cause  the  facts  were  un- 
disputed, and,  in  substance,  as  follows:  That  defendants 
settled  upon  the  premises  on  Hay  27,  1883,  under  a  home- 
stead application,  made  final  proof  in  the  year  1888,  and 
received  a  patent  therefor  on  the  27th  day  of  September, 
1889;  that  prior  to  the  year  1886  defendants  had  con- 
structed substantial  improvements,  including  their  dwell- 
ing house,  and  a  substantial  portion  of  the  tract  was  in 
■closed  and  cultivated;  that  in  the  year  1886  the  plaintiff's 
predecessor,  the  Northern  Pacific  Railroad  Company,  con- 
structed its  line  of  road  through  the  premises ;  that  at  the 
time  of  the  entry  of  the  company  upon  said  premises  for 
construction  of  its  line  of  road  it  broke  the  inclosure  of 
appellants,  and  entered  upon  cultivated  land,  during  the 
temporary  aWnee  of  defendants;  that  thereafter  it 
•erected  crossings  joining  the  exterior  fences  of  appellants 
as  the  line  ran  through,  and  has  since  maintained  such 
crossings;  that  appellants  have  maintained  their  com- 
plete inclosure  of  the  premises,  and  farmed  and  cultivated 
-.all  the  land  up  to  the  constructed  line,  which  has  ditches 
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upon  each  side  of  the  track,  until  the  commencement  of 
this  action  in  June,  1900;  that  defendants  have  paid 
the  taxes  on  the  entire  premises  without  any  deduction 
for  right  of  way  ever  since  final  proof  was  made;  and 
it  is  also  shown  that  the  railway  company  has  paid  taxes 
on  its  entire  right  of  way.  Upon  these  facts,  the  supe- 
rior court  withdrew  the  cause  from  the  jury,  and  deter- 
mined, as  a  matter  of  law,  that  judgment  must  go  for 
plaintiff.  From  such  judgment  in  favor  of  plaintiff, 
•  defendants  have  appealed. 

The  error  assigned  is  in  entering  judgment  for  de- 
fendants. It  is  urged  by  counsel  for  defendants  that  the 
plea  of  the  statute  of  limitations  should  have  been  sus- 
tained, and  this  is  the  vital  question  in  the  controversy. 
It  will  be-observed  that  defendants,  in  1886,  at  the  time 
the  entry  of  the  plaintiff  was  made  upon  the  right  of 
way  through  the  premises,  were  in  actual  possession  under 
a  homestead  application,  with  an  inclosure  and  improve- 
ments. The  manner  in  which  plaintiff's  predecessor 
entered  was  technically  forcible.  The  fencing  and  im- 
provements certainly  belonged  to  the  defendants.  In 
Flint  &  P.  M.  Ry.  Co.  v.  Gordon,  41  Mich.  420  (2  X. 
W.  648),  the  court  declared: 

"The  improvements  on  the  land  are  certainly  his  own, 
and  if  these  or  any  portion  thereof  are  appropriated,  he 
is  entitled  to  compensation." 

But  the  facts  show  that  the  company  actually  entered 
upon  and  has  occupied  only  so  much  of  the  right  of  way  as 
is  in  actual  use  for  the  operation  of  its  line.  The  der 
fendants  have  occupied  and  been  in  the  open  possession 
under  a  claim  of  right  of  the  area  of  land  now  in  contro- 
versy since  1883,  and  for  over  ten  years  had  a  patent 
conveying  title  without  reservation.  The  position  as^ 
sumed  by  counsel  for  plaintiff  is  that  the  statute  of  lim- 
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itations  does  not  run  against  the  right  of  way  granted  to 
plaintiff.  Under  this  proposition  the  authorities  do  not 
seem  to  agree  very  well.  Among  those  supporting  the 
contention  of  plaintiff,  as  fairly  illustrating  its  position, 
may  be  mentioned;  Union  Pacific  Ry.  Co.  v.  Kindred, 
43  Kan.  134  (23  Pac.  112)  ;  Slocumb  v  Chicago,  B.  & 
Q.  Ry.  Co.,  57  Iowa,  675  (11  K  W.  641) ;  Railway  Co. 
v.  Telford's  Ex'rs,  89  Tenn.  293  (14  S.  W.  776,  10  L. 
R.  A.  855) ;  Noll  v.  Dubuque,  etc.,  R.  R.  Co.,  32  Iowa,  66; 
Southern  Pac.  Co.  v.  Hyatt,  132  Cal.  240  (64  Pac.  272, 
54  L.  R.  A.  522).  And  it  is  insisted  that  the  case  of 
Northern  Counties  Investment  .  Trust  v.  Enyard, 
24  Wash.  366  (64  Pac.  516),  determined  by  this  court, 
is  decisive  in  favor  of  plaintiff.  It  is  true  that  the  ex- 
pressions in  the  latter  case  give  much  force  and  color  to 
the  argument  We  think,  upon  further  review  and  con- 
sideration of  the  question,  that  the  court  went  too  far  in 
its  acquiescence  in  the  reasoning  of  some  of  the  authori- 
ties before  it  at  the  time.  In  that  case  it  was  said,  upon 
the  facts  found  by  the  trial  court : 

"The  uses  for  the  right  of  way  in  connection  with  the 
operation  of  the  railroad  may  be  many.  It  may  require 
a  use  for  additional  stations  or  side  tracks.  The  com- 
pany must  so  use  its  right  of  way  as  to  reasonably  pre- 
vent the  communication  of  fires  in  the  operation  of  its 
engines.  Many  of  these  uses,  it  will  be  observed,  need 
not  necessarily  be  made  by  the  company  when  its  line  is 
first  constructed.  They  must  all  be  regarded,  however, 
as  in  contemplation  of  the  grant  of  the  right  of  way. 
The  clearing,  cultivation,  and  fencing  of  a  portion  of  the 
right  of  way  not  in  use  at  the  time  would  not  seem  to 
be  inconsistent  with  the  continuing  rights  of  the  company. 
We  do  not  think  the  acts  of  possession  of  appellant's 
grantors  were  such  as  to  notify  the  company  of  an  ad- 
verse claim  to  the  strip  of  land  in  controversy.  Such 
occupancy  and  use  by  appellant  may  be  regarded  as  per- 
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missive.  We  think  upon  this  ground  alone  appellant  has 
failed  to  show  sufficient  title  to  maintain  its  action.  Ar- 
riving at  this  conclusion,  it  is  not  necessary  to  discuss 
some  other  important  objections  argued  by  counsel  for 
respondents." 

But  the  facts  in  the  case  differ  somewhat  from  those 
now  under  consideration.  There  the  owners  of  the  land 
granted  400  feet  of  right  of  way  to  the  Northern  Pacific 
Railroad  Company.  The  company  thereafter  located  its 
line  of  road  across  the  premises,  and  continued  to  operate 
the  same.  Thus  the  entry  in  that  case  was  by  the  consent 
of  the  grantor  and  it  was  observed : 

"It  would  seem,  at  any  rate,  to  require  some  act  upon 
the  part  of  the  owner  of  the  servient  estate  which  actual- 
ly prevents  the  use  of  the  right  of  way  when  required 
for  the  purposes  of  the  railroad  company,  to  give  notice 
of  adverse  claim  of  right." 

In  the  present  case  the  attitude  of  the  parties  has  been 
hostile  from  the  inception  of  the  right  But  we  do  not 
think,  upon  principle,  and  what  we  now  regard  as  the 
better  authority,  that  the  right  of  way  of  a  railroad  com- 
pany is  excepted  from  the  running  of  the  statute  of  lim- 
itations in  this  state.  The  same  contention  was  made  in 
the  case  of  Northern  Pacific  Ry.  Co.  v.  Ely,  25  Wash. 
3S4  (65  Pac.  555,  54  L.  K.  A.  526).  It  was  there  ob- 
served: 

"It  is  the  contention  of  the  appellant  that  the  statute 
does  not  run  against  it,  for  the  reason  that  the  right  of 
way  is  granted  in  the  interest  of  the  public,  and  that  it 
would  be  against  public  policy  to  allow  the  company  to 
alienate  its  right  of  way,  thereby  depriving  it  of  the 
power  to  carry  .on  the  business  in  aid  of  which  the  fran- 
chise was  granted,  and  that  it  must  necessarily  follow 
that,  if  the  company  could  not  alienate  its  lands,  public 
policy  would  equally  prevent  an  alienation  through  pro- 
cess of  law;  that  the  statute  of  limitations  presupposes 
a  jrrant  by  the  true  owner;  and  the  appellant's  predeces- 
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sor  having  been  the  true  owner,  and  the  title  to  the  land 
having  been  acquired  by  the  defendants  subsequent  to 
the  acquiring  of  title  by  the  appellant,  that  no  grant  by 
the  true  owner  had  ever  been  made,  and  consequently 
that  the  statute  of  limitations  did  not  apply.  The 
statute  of  limitations,  we  think,  is  not  based  upon  such 
a  thought,  but  is  purely  and  essentially  a  statute  of  re- 
pose, in  the  interest  of  the  stability  of  titles  and  of  good 
morals.  One  holding  land  adversely  to  the  rights  of 
another  can  be  divested  only  by  the  action  of  the  other, 
even  with  a  better  right,  within  the  time  prescribed  by 
the  statute  of  limitations;  and  this  is  true,  even  though 
he  may  have  originally  entered  under  a  void  grant  or 
sale.  But  his  claim  ripens  into  a  perfect  title  and  be- 
comes absolute,  if  such  possession  is  not  disturbed  within 
the  time  prescribed.  As  is  said  by  3  Washburn  on  Real 
Property  (5th  ed.),  p.  176:  'The  operation  of  the  statute 
takes  away  the  title  of  the  real  owner,  and  transfers  it, 
not  in  form,  indeed,  but  in  legal  effect,  to  the  adverse 
occupant.  In  other  words,  the  statute  of  limitations 
gives  a  perfect  title.  The  doctrine  is  stated  thus  strongly, 
because  it  seems  to  be  the  result  of  modern  decisions,  al- 
though it  was  once  held  that  the  effect  of  the  statute  was 
merely  to  take  away  the  remedy,  and  did  not  bind  the 
estate,  or  transfer  the  title.'  That  the  statute  of  limita- 
tions is  a  statute  of  repose  has  been  decided  by  all  modern 
authority,  including  many  decisions  from  this  court. 
See  Wickham  v.  Sprague,'lS  Wash.  466  (51  Pac.  1055)." 

See,  also,  Illinois  Central  R.  R.  Co.  v.  0* Connor,  154 
111.  533  (39  X.  E.  563) ;  Matthews  v.  Lake  Shore  cO  M. 
S.  Ry.  Co.,  110  Mich.  170  (64  Am.  St  Rep.  336,  67  X. 
W.  1111);  Gregory  v.  Knight,  50  Mich.  61  (14  X.  W. 
700)  ;  Coleman  v.  Flint  &  P.  M.  R.  R.  Co.,  64  Mich. 
160  (31  X.  W.  47)  ;  Big  Rapids  v.  Conistock,  65  Mich. 
78  (31  X.  W.  811);  Donahue  v.  Illinois  Central  R.  R. 
Co.,  165  111.  640  (46  X.  E.  714)  ;  Illinois  Central  R.  R. 
Co.  v.  Houghton,  126  111.  233  (18  X.  E.  301,  1  L.  R 
A.  213,  9  Am.  St.  Rep.  581).     The  statute  for  the  re- 
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covcry  of  real    property    or    the    possession    thereof    is 
§4797,  Bal.  Code,  as  follows: 

"The  period  prescribed  in  the  preceding  section  for  the 
commencement  of  actions  shall  be  as  follows: — Within 
ten  years, — 1.  Actions  for  the  recovery  of  real  property, 
or  for  the  recovery  of  the  possession  thereof;  and  no 
action  shall  be  maintained  for  such  recovery  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor,  was  seized  or  jxxsscssed  of  the  premises  in  ques- 
tion within  ten  years  before  the  commencement  of  the 
action." 

Section  4807,  Id.,  is  as  follows: 

"The  limitations  prescribed  in  this  chapter  shall  apply 
to  actions  brought  in  the  name  of  the  state,  or  any  county 
or  other  public  corporation  therein,  or  for  its  Ixmofit,  in 
the  same  manner  as  to  actions  by  private  parties.  An 
action  shall  ho  deemed  commenced  when  the  complaint 
is  filed." 

It  may  be  clearly  observed  that  under  this  statute  there 
is  no  exception  in  favor  of  the  state  or  public*  rights  sav- 
ing them  from  the  application  of  the  statute. 

The  judgment  is  reversed,  with  direction  to  the  supe- 
rior court  to  enter  judgment  in  favor  of  appellants  dis- 
missing the  action. 

White,  Fi'lleuton,  IIadley,  Anders.  iloiNT,  and 
Dunbar,  JJ.,  concur. 
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Titi-e  Guarantee  and  Trust  Company,  Appellant,  \\ 
Margaret  McDonnell,  Respondent. 

APPEAL — SUPERSEDEAS   BOND —     SUFFICIENCY. 

Where  a  judgment  required  a  party  to  pay  a  certain  sum  of 
money  and  costs,  and,  further,  to  perform  certain  acts  within  a 
period  of  thirty  days,  or  in  default  of  such  performance,  a  money 
judgment  in  certain  sums  would  be  awarded  against  the  party,  on 
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.appeal  therefrom  a  supersedeas  bond  fixed  by  the  court  in  a  sum 
larger  than  double  the  amount  of  the  money  judgment  and  $200 
additional,  but  less  than  double  the  amount  conditionally  re- 
quired to  be  paid,  is  sufficient,  under  Bal.  Code,  §  6506,  which 
provides  that  the  appeal  bond  shall  be  in  a  penalty  of  not  less 
than  $200  in  any  case,  and,  "in  order  to  effect  a  stay  of  proceed- 
4  ings,  the  bond,  where  the  appeal  is  from  a  final  judgment  for  the 
payment  of  money,  shall  be  in  a  penalty  double  the  amount  of  the 
damages  and  costs  recovered  in  such  judgment,  and  in  other  cases 
«hall  be  in  such  penalty,  not  less  than  two  hundred  dollars,  and 
sufficient  to  save  the  respondent  harmless  from  damages  by  reason 
•of  the  appeal,  as  a  judge  of  the  superior  court  shall  prescribe." 

Appeal  from  Superior  Court,  Clarke  County. — Hon. 
Abraham  L.  Miller,  Judge.     Motion  to  dismiss -denied. 

E.  B.  Seabroolc,  Cooveri  &  Stapleton,  and  W.  W.  Cotton, 
for  appellant. 

Milton  W.  Sjniih  and  A7.  //.  Bloom-field,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — Respondent  moves  to  dismiss  this  appeal 
upon  the  ground  that  the  bond  is  insufficient  The  bond  is 
in  the  usual  form,  conditioned  as  an  appeal  and  super- 
sedeas, and  is  in  the  sum  of  $60,000.  This  court  has 
frequently  held  that  a  supersedeas  bond,  to  be  effectual  on 
appeal,  must  be  in  double  the  amount  of  the  money  judg- 
ment appealed  from,  together  with  $200  additional  as  an 
rappeal  bond.  Pierce  v.  Willeby,  20  Wash.  129  (54  Pac. 
D99)  ;  Town  of  Sumner  v.  Rogers,  21  Wash.  3G1  (58  Pac. 
214) ;  Galloway  v.  Tjossem,  22  Wash.  103  (60  Pac.  129)  ; 
Beezley  v.  Sessions,  22  Wash.  125  (60  Pac.  130). 

The  judgment  appealed  from  in  this  case,  omitting  the 
formal  parts,  is  as  follows: 

"Based  upon  the  findings  of  fact  and  conclusions  of  law 
made  and  filed  herein  on  the  13th  day  of  September,  1901, 
it    is,    this    13th    day    of    September,    1901,    considered, 
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ordered,  and  adjudged  that  the  defendants  herein  have  and 
recover  of  and  from  the  plaintiff  the  sum  of  $29,477.79, 
with  interest  thereon  from  this  date  at  the  rate  of  eight 
per  cent,  per  annum,  together  with  the  costs  and  disburse- 
ments of  this  suit,  taxed  at  $89.10. 

"And  it  is  further  considered,  ordered,  and  adjudged 
that  the  plaintiff  pay  or  cause  to  Ik?  paid  and  satisfied  of 
record  a  certain  mortgage  made  and  executed  by  Columbus 
McDonnell  and  Margaret  McDonnell  to  Balfour,  Guthrie 
k  Co.,  and  assigned  to  Vincent  Cook,  within  thirty  days 
from  the  date  hereof,  and  that,  if  said  mortgage  is  not  paid 
and  satisfied  within  said  thirty  days,  that  the  defendant 
have  and  recover  of  and  from  the  plaintiff  the  sum  of 
$6,795.81,  with  interest  thereon  at  the  rate  of  ten  per  cent, 
per  annum  from  this  date;  and  it  is  further  ordered  and 
adjudged  that  the  plaintiff  satisfy  of  record  a  certain 
judgment  obtained  by  E.  A.  Wintler  against  Columbus 
McDonnell  and  Margaret  McDonnell  in  the  superior  court 
of  the  state  of  Washington  for  Clarke  county,  on  the  10th 
day  of  April,  1894,  and  thereafter  assigned  to  Robert  F. 
Hall,  and  a  certain  judgment  obtained  by  C.  W.  Slocum 
against  Columbus  McDonnell  and  Margaret  McDonnell  in 
the  superior  court  of  the  state  of  Washington  for  Clarke 
county,  on  the  16th  day  of  April,  1896,  and  thereafter 
assigned  to  Robert  F.  Hall. 

"And  it  is  further  ordered  and  adjudged  that  the  plaint- 
iff turn  over  to  the  defendant  all  moneys  collected  under  a 
certain  mortgage  upon  certain  real  property  situated  in 
the  county  of  Walla  Walla,  state  of  Washington,  made  and 
executed  bv  Annie  Beine  to  Columbus  McDonnell,  and  as- 
signed  by  him  to  Vincent  Cook,  as  security,  or,  in  case  that 
the  money  due  under  said  mortgage  has  not  l)een  collected, 
to  turn  over  to  said  defendants  said  mortgage  and  notes 
secured  thereby  within  thirty  days  from  the  date  hereof, 
and  that,  in  case  plaintiff  fails  to  turn  over  said  moneys  or 
said  mortgage  and  notes  within  said  thirty  days,  that  de- 
fendants have  and  recover  of  and  from  said  plaintiff  the 
sum  of  $1,201.23,  with  interest  thereon  at  the  rate  of 
seven  per  cent,  from  this  date.  To  all  of  which  judgment 
plaintiff,  by  its  attorneys,  duly  excepts,  which  exception 
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is  by  the  court  allowed;  whereupon  the  said  plaintiff,  by 
its  attorneys,  in  open  court,  gives  notice  that  it  appeals 
from  said  judgment,  and  the  whole  thereof,  to  the  supreme- 
court  of  the  state  of  Washington,  and  the  clerk  is  hereby 
ordered  to  enter  such  notice  in  the  journal  of  this  court, 
and  said  notice  of  appeal  is  hereby  duly  entered." 

The  first  paragraph  of  this  judgment  is  clearly  a  judg- 
ment for  money  in  the  sum  of  $20,477.70  and  costs  in 
the  sum  of  $80.10,  making  a  total  of  $29,506.80.  The  sec- 
ond paragraph  requires  appellant  to  satisfy  a  certain  mort- 
gage within  thirty  days,  and,  in  default  thereof,  that  re- 
spondent have  a  further  judgment  against  appellant  for 
the  sum  of  $0,705.81,  with  interest;  and  also  requires  ap- 
pellant to  satisfy  two  certain  judgments.  The  third  para- 
graph requires  appellant  to  turn  over  to  respondent  all 
moneys  collected  upon  a  certain  mortgage,  or,  in  case  the 
money  has  not  been  collected,  to  turn  over  to  respondent 
the  mortgage  and  notes  secured  thereby  within  thirty  days, 
and,  in  default  thereof,  that  respondent  recover  from  ap- 
pellant the  sum  of  $1,201.23,  with  interest.  The  second 
and  third  paragraphs  are  clearly  not  judgments  for  money, 
but  amount,  to  orders  upon  appellant  to  do  the  things 
named  within  thirty  days,  and,  in  default  thereof,  or  of 
either  of  the  things  commanded,  the  respondent  will  then 
be  entitled  to  a  money  judgment,  in  different  sums,  for  the 
different  commands  neglected  or  refused.  The  statute  pro- 
vides, at  §  0500,  Hal.  Code,  as  follows: 

''The  appeal  bond  must  bo  executed  in  behalf  of  the 
appellant  by  one  or  more  sufficient  sureties,  and  shall  be 
in  a  penalty  of  not  less  than  two  hundred  dollars  in  any 
case ;  and  in  order  to  effect  a  stay  of  proceedings  as  in  this 
section  provided,  the  bond,  where  the  appeal  is  from  a 
final  judijiiwnt  for  the  recovery  of  vwney,  shall  be  in  a 
penalty  double  the  amount  of  the  damages  and  costs  re- 
covered in  such  judgment  and  in  other  cases  shall  be  in 
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such  penalty,  not  less  than  two  hundred  dollars,  and  suf- 
ficient to  save  the  respondent  harmless  from  damages  by 
reason  of  the  appeal,  as  a  judge  of  the  superior  court  shall 
prescribe." 

At  the  time  the  iudgment  was  entered,  notice  of  appeal 
was  given,  and,  upon  application  by  appellant  therefor,  the 
court  fixed  the  amount  of  the  bond  on  appeal  at  $00,000, 
and  ordered  that  the  same,  when  filed,  should  effect  a  stay 
of  proceedings.  When  the  judgment  is  a  final  money 
judgment,  the  statute  fixes  the  bond.  In  other  cases  the 
court  fixes  the  amount  of  it.  When  a  judgment  is  in  part 
for  money  and  part  for  other  relief,  no  specific  provision 
is  made;  but  it  was  evidently  the  intention  that  in  such 
cases  the  court  should  fix  the  -amount  of  the  supersedeas 
bond  in  a  sum  double  the  money  judgment  and  $200  ad- 
ditional, and  such  further  sum  as  in  the  opinion  of  the 
court  would  save  the  respondent  harmless  from  damages 
by  reason  of  the  appeal.  The  lower  court  evidently  took 
this  view  of  the  law,  and  accordingly  fixed  the  bond  for 
the  second  and  third  paragraphs  of  the  decree  at  $666.22, 
in  addition  to  double  the  amount  of  the  money  judgment  in 
the  first  paragraph,  and  $200,  making  the  total  of  the 
bond  $60,000.  It  is  argued  by  respondent  that  the  judg- 
ment is  a  money  judgment,  and  that  the  bond  should  have 
been  for  double  the  different  items  named,  or  the  sum  of 
$75,327.  The  cases  cited  by  the  respondent  in  support 
of  the  motion  are  all  cases  from  this  court,  where  there 
was  either  no  question  or  it  was  held  that  the  judgments 
were  for  money.  The  case  of  State  ex  rcl.  Bridge  Co.  v. 
Superior  Court,  11  Wash.  366  (30  Pac.  644),  was  one 
where  the  court  rendered  judgment  for  $S,671.S0  and 
decree  of  foreclosure  of  the  mechanic's  lien.  The  lower 
court  fixed  a  supersedeas  bond  on  appeal  at  the  sum  of 
$1,000.  This  court  said,  in  passing  upon  a  motion  to  dis- 
miss: 
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,"This  judgment  is  certainly  a  final  judgment  for  the 
recovery  of  money.  The  judgment  i*  that  the  plaintiff 
shall  recover  a  certain  sum;  and  because  the  judgment 
proceeded  to  give  the  plaintiff  a  lien  upon  certain  prop- 
erty does  not,  it  seems  to  us,  without  some  provision  of 
the  law  to  that  effect,  take  from  him  his  right  to  the  statu- 
tory bond." 

State  ex  rel.  National  Bank  v.  Superior  Court,  14  Wash. 

365  (44  Pac.  859),  was  similar,  and  followed  the  case  next 
above  cited.  In  Pierce  v.  Willeby,  supra,  the  court  held 
that  a  bond  for  $200,  conditioned  as  a  stay  and  appeal 
bond,  was  insufficient,  because,  under  the  terms  of  the 
order  fixing  the  amount  of  the  bond,  a  bond  should  have 
been  given  in  the  sum  of  $200,  independent  of  the  appeal 
bond,  or  $400  in  all.  In  Town  of  Sumner  v.  Rogers, 
supra,  Galloway  v.  Tjossem,  supra,  and  Beezley  v.  Ses- 
sions, supra,  where  the  judgments  were  all  final  judg- 
ments for  money,  it  was  held  that  a  bond  intended  as  a 
stay  was  insufficient  when  it  did  not  meet  the  require- 
ments of  the  statute  and  amount  to  double  the  money  judg- 
ment and  $200  additional.  It  was  said  in  State  ex  rel. 
National  Bank  v.  Superior  Court,  supra,  wThere  the  lowrer 
court  had  fixed  the  amount  of  the  supersedeas  bond  upon 
appeal,  and  where  a  final  judgment  for  money  was  ap- 
pealed from,  "that  the  statutory  bond  must  be  given  when- 
ever the  judgment  is  for  the  recovery  of  money,  even 
though  such  recovery  is  coupled  with  the  granting  of  other 
incidental  relief."  The  case  in  hand  is  the  reverse  of  that. 
Here  the  judgment,  except  the  nioney  judgment  for 
$29,477.79  in  the  first  paragraph,  is  a  command  upon 
appellant  to  satisfy  a  mortgage  and  certain  judgments  and 
turn  over  certain  moneys  or  notes  within  a  given  time.  In 
case  appellant  fails  to  comply  with  this  command,  then 
respondent  is  given  a  money  judgment  in  fixed  amounts. 
An  execution  certainly  cannot  issue  for  money  here  ad- 
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judged  to  respondent  in  these  two  paragraphs  until  the 
expiration  of  thirty  days,  and  it  is  doubtful  if  one  might 
issue  then  without  an  affirmative  showing  that  the. decree 
had  not  been  complied  with,  and  an  order  of  the  court 
entered  adjudging  that  an  execution  issue.  This  part  of 
the  decree  may  be  satisfied  in  either  of  two  ways :  First, 
by  an  act  directed  to  be  done  within  a  given  time;  and, 
second,  provided  the  act  is  not  within  the  given  time,  then 
it  must  be  satisfied  by  the  payment  of  money.  This  latter 
is  entirely  conditional  upon  the  failure  to  satisfy  under 
the  former.  If  the  appellant,  within  the  time  allowed 
therefor,  should  satisfy  the  mortgage  and  judgment,  and 
should  deliver  to  respondent  the  notes  and  mortgages  and 
the  money  collected  thereon  as  required,  it  is  clear  the 
judgments  provided  for  in  the  second  and  third  paragraphs 
of  the  decree  could  never  become  effective  as  money  judg- 
ments, and  may  never  become  such.  If  these  paragraphs 
were  not  money  judgments  at  the  time  the  decree  was 
entered  and  the  appeal  taken,  they  are  not  now  such 
judgments,  and  cannot  be  until  some  subsequent  time. 
This  part  of  the  decree  therefore  falls  within  the  pro- 
vision of  the  Code  denominated  "other  cases,"  for  which 
the  lower  court  was  authorized  to  prescribe  a  bond,  and  as 
the  bond  fixed  was  sufficient  to  cover  double  the  amount  of 
the  money  judgment, — $29,566.89, — named  in  the  first 
paragraph,  with  $200  additional,  and  also  $666.22  to  save 
the  respondent  harmless  from  damages  as  to  the  second 
and  third  paragraphs  by  reason  of  the  appeal,  it  is  suffic- 
ient 

The  motion  is  therefore  denied. 

Reavis,  C.  J.,  and  White,  Dunbar,  Fullerton,  Hajo- 
ley  and  Anders,  JJ.,  concur. 
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[No.  3868.     Decided  April  19,  1902.] 

Henry  M.  Peters,  Appellant,  v.   Swan  Lewis  et  al., 
Respondents. 

APPEALABLE    ORDEB  —  INJUNCTION  —  SUSTAINING    DEMURRER    TO    COM- 
PLAINT. 

An  order  sustaining  a  demurrer  to  a  complaint  in  injunction 
is  a  final  order  and  hence  appealable,  when  the  plaintiff  refuses 
to  plead  further,  though  the  effect  of  the  court's  ruling  is  the  de- 
nial of  a  temporary  injunction,  since  the  matter  determined  is  the 
sufficiency  of  the  complaint  and  not  the  necessity  for  the  issu- 
ance of  a  restraining  order. 

SURFACE    WATERS  —  DRAINAGE    FROM    HIGHER    TO    LOWER      GROUND  — 
REMEDY  OF  LOWER  PROPRIETOR. 

When  surface  water  is  collected  and  discharged  upon  adjoining 
lands  in  quantities  greater  than,  or  in  a  manner  different  from, 
the  natural  flow,  a  liability  accrues  for  the  injury  occasioned 
thereby,  and  where  the  injury  is  a  continually  recurring  one,  in- 
capable of  being  compensated  in  damages,  injunction  is  the  proper 
remedy. 

SAME  —  ENJOINING     UNNATURAL    FLOW     OF     SURFACE    WATERS  —  SUF- 
FICIENCY   OF    COMPLAINT. 

In  an  action  to  enjoin  the  discharge  of  drainage  upon  plain- 
tiff's premises,  a  complaint  is  good,  as  against  demurrer,  for  the 
purpose  of  showing  more  than  a  natural  surface  flow  from  de- 
fendant's premises  upon  those  of  plaintiff,  when  it  alleges  that 
"the  defendants  have  said  two  buildings  so  erected  and  situate  on 
their  said  premises  that  the  drainage  from  said  two  buildings  is 
discharged  upon  plaintiff's  said  above-described  premises." 

Appeal  from  Superior  Court,  King  County. — Hon. 
Boyd  J.  Tall-man,  Judge.    Reversed. 

II.  E.  Foster,  for  appellant. 
Ira  Bronson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  appellant 
against  respondents  to  procure  an  injunction  against  an  al- 
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leged  discharge  of  drainage  upon  appellant's  premises, 
and  to  recover  damages  alleged  to  have  already  accrued 
from  such  drainage.  The  complaint  shows  that  appellant 
is  the  owner  of  a  certain  lot  in  the  city  of  Seattle,  upon 
which  stands  a  building  which  is  let  to  merchants  and 
others  for  business  purposes ;  that  the  property  is  valuable, 
and  a  .source  of  great  profit  to  appellant ;  that  respondents 
are  the  owners  of  a  certain  lot  adjoining  that  belonging 
to  appellant,  and  on  the  south  thereof;  that  on  the  north 
jade  of  respondents'  lot  two  buildings  have  been  erected  by 
respondents,  which  are  used  and  occupied  as  dwelling 
houses;  that  the  said  two  buildings  are  so  situated  upon  re- 
spondents' premises  that  the  drainage  therefrom  is  dis- 
charged upon  appellant's  premises;  that,  for  the  purjH>se 
of  preventing  dirt  and  other  accumulations  from  falling 
fiMin  respondents'  premises  upon  appellant's  premises,  ap- 
jK'Hant  constructed  a  wall  or  box  head  between  the  two, 
the  same  being  necessary  for  the  protection  of  appellant's 
premises;  that  respondents  wrongfully  and  wilfully  con- 
tinued to  permit  the  drainage  from  their  said  buildings  to 
Ui  discharged  upon  appellant's  premises,  and  that  by 
rtason  thereof  said  wall  or  box  head  has  l>een  broken  down, 
the  floors  of  appellant's  building  have  been  greatly  dam- 
aged, and  a  large  amount  of  dirt  has  been  deposited  upon 
and  agaiust  said  building;  that  said  drainage  accumula- 
tions are  greatly  injuring  his  said  building  and  annoying 
his  tenants,  and,  unless  resjnmdents  are  restrained, 
the  buildings  will  be  still  further  greatly  dam- 
aged, and  his  injury  will  be  irreparable.  The 
damages  are  alleged  to  l>o  $1,000,  for  which  sum 
judgment  is  asked;  and  a  perpetual  injunction  enjoining 
the  further  continuance  of  the  acts  complained  of  is  also 
asked.  To  the  complaint  a  demurrer  was  interposed  by 
respondents  on  the  ground   that  sufficient  facts  are  not 
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stated  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  judgment  entered  against  appellant  for 
costs.    From  such  judgment  this  appeal  was  taken. 

Respondents  move  to  dismiss  the  appeal  on  the  alleged 
ground  that  this  is  an  appeal  from  an  order  denying  a 
temporary  injunction,  and  that,  under  the  authority  of 
Colby  v.  Spokane,  12  Wash.  GOO  (42  Pac.  112),  it  is  not 
an  appealable  order,  since  no  finding  was  made  that  re- 
spondents are  insolvent.  We  think,  however,  that  the 
appeal  should  bo  treated  as  one  from  a  judgment  on  an 
order  sustaining  a  demurrer  to  the  complaint,  plaintiff 
having  declined  to  plead  further.  It  appears  from  the 
record  that  the  court  determined  the  whole  matter  upon 
what  was  deemed  to  bo  the  insufficiency  of  the  complaint, 
and,  since  appellant  saw  fit  not  to  plead  further,  there  was 
no  further  hearing  open  to  him  in  the  case,  and  the  judg- 
ment became  final  and  appealable.  The  motion  to  dismiss 
the  appeal  is  denied. 

It  is  assigned  as  error  that  the  court  sustained  the  de- 
murrer to  the  complaint.  It  is  insisted  by  the  respondents 
that  the  complaint  does  not  show  that  the  drainage  is  more 
than  a  natural  surface  flow  from  respondents'  lot  toward 
and  upon  appellant's  lot,  and  that  no  cause  of  action  can 
be  founded  thereon.  If  the  complaint  showed  only  what 
is  asserted  by  respondents,  their  position  might  be 
stronger;  but  we  think  the  complaint  contains  allegations 
which  are  sufficient  as  against  demurrer,  to  the  effect  that 
the  drainage  complained  of  is  more  than  the  natural  sur- 
face drainage.  It  is  alleged  that  "the  defendants  have  said 
two  buildings  so  erected  and  situate  on  their  said  prem- 
ises that  the  drainage  from  said  two  buildings  . 
is  discharged  upon  plaintiff's  said  above-described  prem- 
ises." While  the  allegation  might  have  been  made  more 
specific,  yet  there  is  no  motion  in  the  record  calling  for  a 
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more  specific  statement;  and  we  think  the  allegation  is 
comprehensive  enough  to  admit  of  proof  that  water  is  not 
only  collected  by  the  roofs  of  the  buildings,  and  dis- 
charged in  a  body  upon  appellant's  lot,  but  also  that  drain- 
age from  the  buildings  of  a  sewage  character  is  likewise 
discharged.  Such  an  attempt  on  the  part  of  a  lot  owner 
to  make  an  adjoining  lot  subservient  to  the  convenience 
of  his  own  cannot  be  without  remedy.  It  has  been  held 
that  the  casting  of  masses  of  water  upon  the  premises  of 
an  abutting  owner,  caused  by  the  construction  of  a  sewer 
by  a  city,  is  a  taking  of  lands,  within  the  constitutional 
prohibition.  Thurston  v.  St.  Joseph,  51  Mo.  510  (11  Am. 
Rep.  4G3).  It  has  been  further  held  that  where,  by  means 
of  a  ditch,  the  quantity  of  water  flowing  from  one  farm  to 
another  is  increased  over  the  amount  of  the  natural  flow, 
or  where  it  is  caused  to  be  discharged  in  a  different  manner 
from  that  of  the  natural  flow,  to  the  injury  of  an  adjoin- 
ing landowner,  the  party  causing  such  discharge  is  liable 
for  the  damage  thus  occasioned.  Livingston  v.  McDonald, 
21  Iowa,  1G0  (89  Am.  Dec.  563). 

"An  owner  of  land  has  no  right  to  rid  his  land  of  sur- 
face water,  or  superficially  percolating  water,  by  collecting 
it  in  artificial  channels  and  discharging  it  through  or  upon 
the  land  of  an  adjoining  proprietor."  Gould,  Waters  (3d 
ed.),  §  271. 

Xumerous  cases  are  cited  by  the  author.  It  seems, 
therefore,  to  be  the  rule  that  when  surface  water  is  collected 
and  discharged  upon  adjoining  lands  in  quantities  greater 
than,  or  in  a  manner  different  from,  the  natural  flow,  & 
liability  accrues  for  the  injury  occasioned  thereby.  In- 
junction is  also  held  to  be  a  proper  remedy  where  the 
injury  is  a  continually  recurring  one,  and  cannot  be  com- 
pensated in  damages.  Gould,  Waters  (3d  ed.),  §§  536r 
553;  1  High,  Injunctions  (3d  ed.),  §  751. 

24 — 28  wash. 
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In  addition  to  the  allegation  in  this  complaint  that  the 
drainage  from  the  two  buildings  is  discharged  upon  appel- 
lant's lot,  it  is  also  alleged  that  the  surface  drainage  from 
the  north  side  of  respondents'  lot  is  likewise  discharged. 
The  allegation  is  made  in  such  connection,  however,  that 
we  think  a  reasonable  interpretation  of  the  pleading  must 
be  that  such  surface  drainage  is  due  to  the  erection  and 
maintenance  of  respondents'  buildings,  and  that  it  is  not, 
therefore,  the  natural  surface  drainage.  The  question  is 
.argued  by  respondents'  counsel  that  a  lower  estate  must  be 
subservient  to  the  natural  surface  drainage  of  an  upper 
•one,  while  appellant's  counsel  urges  that  a  distinction  is 
made  between  urban  and  rural  property  in  this  particular, 
and  cites  some  strong  authority  in  support  of  the  position. 
"That  question  is  an  important  one,  however,  and,  as  we 
have  said,  it  is  not  directly  raised  by  the  complaint  in  this 
•case.    We  therefore  decline  to  pass  upon  it  here. 

Since  we  believe  the  complaint  states  a  cause  of  action, 
the  judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  the  lower  court  to  overrule  the  demurrer. 

Reavis,  C.  J.,  and  Fui/lerton,  Anders,  Dunbar, 
Mount  and  White,  JJ.,  concur. 
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APPEAL — STATEMENT   OF   FACTS  —  CERTIFICATION   BY   JUDGE  PHO   TEM- 
PORE   AFTER    SUCCEEDING    TO    OFFICE. 

The  fact  that  a  statement  of  facts  was  certified  by  one  of  the 
judges  of  the  superior  court,  while  the  action  was  tried  by  such 
judge  as  a  judge  pro  tempore,  before  he  succeeded  to  the  office, 
would  not  be  ground  for  striking  the  statement,  since  it  fully 


i 


GRATON  4b  KNIGHT  MFG.  CO.  V.  REDELSHEIMER.    371 
Apr.    1902.]  Syllabus. 

meets  the  requirement  of  having  been  certified  by  the  judge  who 
tried  the  cause. 

SAME  —  CONTENTS  OF  BJKIEFS. 

The  failure  of  appellant  to  comply  with  the  requirements  of 
rule  8  of  the  supreme  court  respecting  the  contents  of  briefs 
may  be  cured  by  the  filing  of  new  briefs  fully  complying  there- 
with. 

PRINCIPAL  AND  AGENT  —  APPARENT  AUTHORITY  OF  AGENT  —  QUESTION 
FOR    JURY. 

Where  an  agent  is  put  in  charge  of  the  business  of  a  principal, 
with  power  to  sell  its  goods,  collect  for  the  same,  make  purchases 
of  other  dealers  when  it  is  necessary  to  fill  orders  calling  for 
goods  that  may  not  be  in  the  stock  of  which  he  has  charge,  it  is 
a  question  for  the  jury  to  determine,  in  an  action  by  the  principal 
to  recover  the  amount  of  checks  claimed  to  have  been  wrongfully 
negotiated  by  such  agent,  whether  or  not  the  agent  had  apparent 
authority  to  pay  for  the  goods  so  purchased,  even  by  indorsing  for 
that  purpose  checks  payable  to  his  principal. 

CORPORATIONS  —  ULTRA  VIRES  —  WHEN   CANNOT  BE   INVOKED. 

The  doctrine  of  ultra  vires  cannot  be  invoked  for  the  purpose 
of  permitting  a  corporation  to  recover  money  paid  by  it  for  the 
purchase  of  goods  beyond  the  scope  of  its  charter  powers,  when 
it  had  received  and  appropriated  such  goods  to  its  own  use. 

CONVERSION  OF  BANK  CHECKS  —  INSTRUCTIONS. 

In  an  action  for  the  recovery  of  the  amount  of  certain  bank 
checks  payable  to  the  order  of  the  plaintiff,  and  alleged  to  have 
been  wrongfully  indorsed  in  its  name  and  delivered  to  defendant, 
who  in  turn  indorsed  them  and  collected  the  proceeds,  an  in- 
struction that  the  defendant's  liability  was  limited  by  the  rule  of 
law  applicable  to  intermediate  indorsers,  was  erroneous. 

SCOPE  OF  AGENT'S   AUTHORITY  —  EVIDENCE. 

Where  the  extent  of  an  agent's  authority  is  one  of  the  issues 
in  an  action,  it  may  be  shown  by  any  competent  evidence,  al- 
though the  party  sought  to  be  charged  had  no  knowledge  thereof. 

SAME ADVERTISEMENTS  OF  PRINCIPAL'S  BUSINESS. 

In  such  a  case,  certain  advertisements  of  the  principal's  busi- 
ness contained  In  a  city  directory,  set  in  display  type,  in  which 
the  agent  is  described  as  the  local  manager  of  the  principal,  is 
admissible  in  evidence,  not  as  showing  the  agent's  actual  authori- 
ty, but  as  a  circumstance  tending  to  show  that  the  principal  had 
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permitted  him  to  hold  himself  out  to  the  public  as  possessing  the 
authority  usually  given  to  agents  occupying  similar  positions. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Wiixiam  E.  Be,ll,  Judge.    Reversed. 

John  P.  Hartman  and  William  Y.  Masters,  for  appel- 
lant. 

Ricliard  Saxe  Jones,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — The  appellant  brought  this  action  to 
recover  the  amount  of  three  certain  bank  checks  drawn  in 
its  favor  and  payable  to  its  order,  which  checks,  it  alleges, 
were  wrongfully  and  without  its  authority  indorsed  in 
its  name  by  one  G.  H.  Bynon,  and  delivered  to  the  re- 
spondent, who  collected  the  same  and  refused,  on  demand, 
to  turn  the  proceds  thereof  over  to  it.  The  respondent,  for 
answer,  admitted  receiving  the  checks  described,  but  de- 
nied that  they  were  indorsed  and  delivered  to  him  by 
Bynon  without  authority  from  the  appellant;  further  al- 
leging a  state  of  facts  tending  to  show  an  apparent,  if  not 
an  actual,  authority  on  the  part  of  Bynon  to  indorse  the 
same.  He  also  denied  that  he  had  collected  the  checks, 
averring  that  on  receipt  of  them  he  regularly  indorsed  and 
delivered  them  to  a  national  bank  doing  business  at  Seat- 
tle, and  that  the  same  were  collected,  if  collected  at  all, 
by  the  bank  named.  The  action  was  tried  by  the  court  and 
a  jury,  and  resulted  in  a  verdict  and  judgment  for  the 
respondent 

The  respondent  moves  to  strike  from  the  records  the 
statement  of  facts  and  the  appellant's  briefs,  and  dismiss 
the  appeal. 

The  motion  to  strike  the  statement  is  based  upon  the 
grounds  that  the  action  was  tried  by  one  W.  B.  Bell,  judge 
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pro  tempore,  while  the  statement  is  certified  by  W.  R.  Bell, 
one  of  the  regularly  elected  judges  of  the  superior  court 
of  King  county.  The  motion  is  not  well  taken.  It  is  con- 
ceded, and  it  is  recited  in  the  certificate,  that  the  statement 
is  certified  by  the  judge  who  tried  the  cause;  the  facts 
being  that  Mr.  Bell  succeeded  to  the  office  of  superior 
judge  between  the  time  he  tried  the  cause  as  judge  pro 
tempore,  and  the  time  the  statement  was  presented  to  him 
for  certification.  While  he  could  have  certified  to  the 
statement  as  judge  pro  tempore,  under  the  authority  of 
the  ease  of  Ne1so?i  v.  Seattle  Traction  Co.,  25  Wash.  602 
(66  Pac  61),  the  fact  that  he  used  his  official  title  can 
make  no  difference.  The  material  requirement  is  that  it 
be  certified  by  the  judge  qualified  so  to  do.  When  this 
appears,  a  wrong  title  following  his  signature  will  not 
vitiate  the  certificate.  The  motion  to  strike  the  briefs  is 
based  upon  the  ground  that  they  fail  to  comply  with  rule 
8  of  this  court,  and  is  equally  without  merit.  If  the  briefs 
originally  filed  could  be  considered  as  not  fully  complying 
with  the  requirements  of  the  rule,  the  appellant  has  cured 
the  error  by  preparing  and  filing  new  briefs  fully  comply- 
ing therewith.  Young  v.  Borzone,  26  Wash.  4  (66  Pac. 
135). 

It  is  first  assigned  that  the  court  erred  in  refusing  to 
take  the  case  from  the  jury  and  enter  judgment  for  the 
appellant  From  the  record  it  appears  that  the  appellant 
is  a  corporation  duly  incorporated  under  the  laws  of  the 
commonwealth  of  Massachusetts,  having  authority  under 
its  charter  to  engage  in  the  business  of  "the  manufacture 
of  leather  belting  and  the  leather  for  the  same,  and  buying 
and  selling  and  tanning  hides  and  skins,  and  buying  and 
selling  and  making  leather  and  all  products  of  tanning, 
and  belting  of  all  kinds,  and  lacings,  and  all  belting  and 
factory  supplies,  and  counters  and  soles  and  all  shoe  manu- 
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facturers'  supplies  and  leather  goods  and  preparations  of 
oils  and  grease  and  dressings  used  in  connection  with  lea- 
ther and  otherwise."  It  also  appears  that  appellant  has 
branch  stores  for  the  sale  of  its  goods  at  various  places  in 
the  United  States,  among  which  are  Portland,  Oregon,  and 
Seattle,  Washington ;  that  at  the  time  of  the  transactions 
in  question  the  branch  at  Seattle  was  under  the  general 
supervision  of  the  Portland  branch,  but  was  managed 
locally  by  one  G.  H.  Bynon.  Bynon,  the  appellant  con- 
tends, was  an  agent  with  limited  powTers.  It  concedes  that 
he  was  in  charge  of  its  store  at  that  place,  and  had  author- 
ity to  sell  its  goods,  collect  for  the  same,  and,  when  neces- 
sary to  fill  an  order  for  goods  in  its  line  which  the  appel- 
lant did  not  have  in  stock,  was  authorized  to  purchase  from 
other  dealers,  in  appellant's  name,  sufficient  goods  to  fill 
the  same.  It  is  also  conceded  that  customers  of  the  appel- 
lant doing  business  outside  of  the  city  of  Seattle  would 
frequently  send  in  orders  for  goods,  not  all  of  which  were 
in  the  appellant's  line,  and  that  Bynon  would  fill  these 
orders  by  purchasing  in  appellant's  name,  from  dealers 
handling  the  same,  such  goods  as  the  appellant  did  not 
carry  wThich  were  required  to  fill  the  orders,  the  bills  for 
which  would  be  delivered  to  Bynon  and  by  him  sent  to  the 
Portland  office  and  paid  from  that  point.  It  was  testified, 
however,  on  the  part  of  the  appellant,  that  Bynon's  author- 
ity was  limited  to  running  bills ;  that  he  had  no  authority 
to  pay  for  goods  purchased  by  him  on  appellant's  behalf, 
whether  the  same  were  goods  in  appellant's  line  or  other- 
wise, but  that  all  such  bills  were  required  to  be  forwarded 
to  the  Portland  office,  to  be  audited  and  paid  from  that 
place ;  that  he  had  no  authority  to  indorse  checks  in  appel- 
lant's name  by  himself  as  manager  (the  manner  in  which 
the  checks  in  suit  were  indorsed),  but  by  a  special  arrange- 
ment made  with  a  local  bank,  "to  save  exchange",  he  was 
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permitted  to  indorse  for  deposit  cheeks  received  by  him  in 
payment  for  goods  sold  and  deposit  the  same  therein  in 
appellant's  name,  along  with  such  cash  as  might  be  re- 
ceived by  him  from  the  same  source;  that  a  rubber  stamp 
was  provided  him  for  making  such  indorsements;  that  he 
was  required  to  make  deposits  daily  and  forward  the  dupli- 
cate deposit  slips  to  the  Portland  office.  The  respondent  is 
a  dealer  in  clothing  and  men's  furnishing  goods.  He  testi- 
fied that  at  different  times,  extending  over  a  year  previous 
to  his  receipt  of  the  checks  in  question,  he  had  sold  bills 
of  goods  to  the  appellant  on  Bynon's  orders,  making  some 
ten  or  twelve  of  such  sales ;  that  all  of  such  sales  had  been 
made  on  credit,  and  had  been  afterwards  paid  for  by 
Bynon,  sometimes  in  cash,  and  sometimes  in  checks  drawn 
in  favor  of  the  appellant  and  indorsed  in  appellant's  name 
by  Bynon  as  manager ;  that,  when  the  first  bill  was  ordered, 
Bynon  stated  to  bim  that  he  was  the  appellant's  manager 
selling  its  goods,  and  that  people  often  included  in  their 
orders  goods  which  the  appellant  did  not  carry,  and,  if  he 
could  make  arrangements  with  him  to  supply  them,  they 
would  bo  paid  for  in  time;  that  he  inquired  among  his 
neighbors  to  ascertain  the  appellant's  standing,  saw  that 
Bynon  was  advertised  in  the  city  directory  of  Seattle  as 
appellant's  manager,  and  that  he  dealt  with  him  without 
knowledge  that  his  authority  was  less  than  it  was  thus  rep- 
resented to  be;  that  he  did  not  know  what  became  of  the 
goods  sold  upon  Bynon's  orders ;  that  they  were  generally 
of  a  rough  character,  such  as  commonly  worn  by  lumber- 
men ;  and  that  no  one  order  was  very  large.  He  further 
testified  that  the  checks  in  suit  were  taken  by  him  at  sepa- 
rate times  in  payment  for  goods  sold  in  this  way  to  the  ap- 
pellant on  Bynon's  orders,  and  that  they  were  taken  at 
their  face  value ;  the  difference  between  the  amount  each 
check  called  for  and  the  amount  of  the  bill  then  due  being 
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paid  to  Bynon  in  cash  taken  from  his  money  drawer. 
There  was  further  evidence  tending  to  show  that  Bynon 
dealt,  with  other  j>ersons  as  appellant's  manager  similarly 
to  his  dealings  with  respondent,  and  had  paid  certain  of 
the  hills  thus  contracted  with  checks  drawn  in  appellant's 
favor,  indorsing  thereon  its  name  hy  himself  as  manager. 
"While  the  evidence  is  meager  as  to  the  general  manner  in 
which  the  appellant's  husiness  was  conducted  at  Seattle, 
enough  does  appear  to  show  that  it  was  not  different  from 
that  of  dealers  generally  who  place  their  business  in  the 
hands  of  employees.  Bynon  was  placed  in  charge  as  the 
apparent  sole  representative  of  appellant  at  that  place,  and 
was  the  person,  and  generally  the  only  person,  who  would 
be  met  by  one  seeking  to  deal  with  the  appellant.  In  fact, 
it  was  testified  by  a  witness  who  had  dealt  with  the  appel- 
lant at  different  times  covering  a  considerable  period  of 
time  that  he  never  knew  any  one  connected  with  the  con- 
cern, other  than  Bynon ;  that  Bynon  represented  the  ap- 
pellant in  making  sales  to  him,  made  out,  collected  and  re- 
ceipted for  die  bills  of  his  purchases,  and  appeared  to  have 
general  charge  of  the  appellant's  business.  Bynon,  it  may 
be  added,  absconded  with  a  large  sum  of  the  appellant's 
money. 

This  evidence  was  sufficient  to  authorize  the  court  to 
submit  the  question  of  the  respondent's  liability  to  the 
jury.  While  it  is  true  a  principal  may  limit  the  authority 
of  its  agent  in  any  manner  it  pleases,  and  while  such 
limitations  are  obligatory  as  between  the  principal  and 
agent,  and  the  principal  and  any  person  dealing  with  the 
agent  with  knowledge  of  the  limitations  upon  his  authority, 
as  between  the  principal  and  one  having  no  knowledge  of 
any  such  limitations  the  agent's  authority  is  such  as  is 
properly  inferable  from  the  nature  of  his  employment.  In 
other  words,  a  principal  is  responsible  for  the  acts  of  his 
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agent  when  the  agent  acts  within  the  apparent  scope  of  his 
-authority,  no  matter  what  may  be  the  limitations  fixed 
upon  that  authority,  so  long  as  such  limitations  are  not 
■communicated  to  the  person  or  persons  with  whom  the 
agent  is  authorized  to  deal.  And  where,  as  in  this  case,  an 
agent  is  put  in  charge  of  the  business  of  a  principal  with 
power  to  sell  its  goods,  collect  for  the  same,  make  pur- 
chases of  other  dea.lers  when  it  is  necessary  to  fill  orders 
calling  for  goods  that  may  not  be  in  the  stock  of  which  he 
has  charge,  it  would  l>e  too  much  to  say,  as  a  matter  of 
law,  that  the  agent  did  not  have  apparent  authority  to  pay 
for  the  goods  so  purchased,  even  by  indorsing  the  checks 
of  his  principal  for  that  purpose;  at  least,  it  is  a  question 
on  which  common  minds  might  reasonably  differ,  and  for 
that  reason  a  question  for  the  jury. 

Wo  have  not  overlooked  the  contention  to  the  effect  that 
the  corporate  powers  of  the  appellant,  as  shown  by  its 
charter,  does  not  authorize  it  to  deal  in  goods  other  than  a 
particular  kind,  and  hence  it  had  no  authority  to  make 
such  purchases  as  were  made  of  the  respondent  even  had 
it  directly  authorized  its  agent  so  to  do.  But  this  cannot 
aid  the  appellant.  A  corporation  has  sometimes  been  per- 
mitted to  disavow  an  unexecuted  contract  which  it  has 
attempted  to  enter  into,  because  beyond  the  scope  of  its 
-charter  powers;  but  the  doctrine  of  ultra  vires,  so  far  as 
we  are  aware,  has  never  been  invoked  successfully  when  the 
purpose  was  to  permit  a  corporation  to  recover  money  paid 
by  it  for  the  purchase  of  goods  which  it  had  received  and 
appropriated  to  its  own  use. 

The  court  gave  to  the  jury  the  following  instruction : 

"You  are  further  instructed  that  the  laws  of  the  state 
of  Washington  prescribe  the  liability  of  an  intermediate 
indorser  upon  a  check,  and  such  laws  provide  as  follows: 
Everj'  indorser  who  indorses  without  qualification   war- 
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rants  to  all  subsequent  holders  in  due  course  that  the  in- 
strument is  genuine,  and  in  all  respects  what  it  purports 
to  be;  that  he  has  a  good  title  to  it;  that  all  prior  parties- 
had  capacity  to  contract ;  that  on  due  presentation  it  will 
be  accepted  or  paid,  or  both ;  and  that  if  it  be  dishonored, 
he  will  pay  the  amount  thereof  to  the  holder,  or  to  any 
subsequent  indorser  who  may  be  compelled  to  pay  it. 

"If  you  find  from  the  evidence  in  this  case  that  the- 
checks  upon  which  this  action  is  founded  were  regularly 
delivered  to  an  agent  of  the  plaintiff,  no  matter  what  the- 
authority  of  that  agent  wras;  that  such  checks  were  trans- 
ferred to  the  defendant  in  the  regular  course  of  business, 
no  matter  whether  the  indorsement  thereon  wTas  genuine  or 
forged;  that  the  defendant,  in  the  regular  course  of  busi- 
ness, indorsed  such  checks  and  delivered  them  to  some  per- 
son, corporation,  or  bank,  other  than  the  one  upon  which 
drawn,  and  received  either  money  or  credit  thereon,  in  the- 
regular  course  of  business,  and  indorsed  said  checks  for  the- 
purpose  of  transferring  them,  and  such  other  person,  cor- 
poration, or  bank  afterwards  indorsed  the  same  to  another 
person,  corporation,  or  bank,  then  you  are  instructed  that 
the  defendant,  Redelsheimer,  became  an  intermediate  in- 
dorser of  those  checks,  and  is  liable  only  to  subsequent 
holders  in  due  course,  and  is  not  liable  to  prior  holders  or 
indorsers,  even  though  the  prior  indorsement  may  have 
been  forged.  Under  the  laws  of  this  state,  the  contract  of 
the  indorser  is  only  with  the  subsequent  holders  in  due 
course  of  business,  and  the  contract  is  that  which  I  have 
heretofore  stated  to  you,  and  there  is  no  contract  between 
the  intermediate  indorser  and  the  holder  or  indorser  next 
prior  to  him  ;  that  in  this  case  it  is  conceded  that  the  plaint- 
iff, Graton  &  Knight  Manufacturing  Company,  is  not  a 
subsequent  indorser  of  these  checks  in  the  due  course  of 
business." 

This  was  error.  It  is  doubtless  true  that  the  respond- 
ent is  liable  as  indorser  only  to  the  subsequent  holders'in 
due  course,  but  the  appellant's  right  of  action  is  founded 
upon  an  entirely  different  principle.  The  appellant's 
action  is  founded  upon  the  claim  that  the  respondent  re- 
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ceived  certain  checks  belonging  to  it,  indorsed  in  its  name 
by  a  person  having  no  authority  or  apparent  authority  so 
to  do,  collected  the  same,  and  appropriated  the  proceeds 
thereof  to  his  own  use.  If  this  be  true,  if  the  respondent 
did  receive  the  appellant's  checks,  collect  and  appropriate 
the  proceeds  thereof  to  his  own  use,  knowing,  or  having 
knowledge  of  such  facts  as  would  cause  a  reasonable  man  to 
believe,  that  the  person  indorsing  and  delivering  them  to 
him  had  no  authority  to  so  indorse  and  deliver  them,  he  is 
responsible  to  the  appellant  therefor,  and  can  be  sued  as 
for  conversion,  or  for  money  had  and  received  to  the  ap- 
pellant's use.  It  can  make  no  difference^that  he  did  not 
personally  collect  the  checks  from  the  payee.  As  between 
him  and  the  appellant,  his  subsequent  indorsers  are  but  his 
instruments  for  the  collection  of  the  checks.  To  them  he 
may  be  liable  upon  his  contract  as  indorser,  but  to  the  ap- 
pellant he  is  liable,  if  liable  at  all,  as  for  a  wrongful  ap- 
propriation of  its  property. 

The  court  withdrew  from  the  consideration  of  the  jury 
certain  oral  evidence  tending  to  show  what  the  authority 
given  Bynon  was  with  reference  to  the  indorsement  of 
checks,1  for  the  reason  that  it  was  not  shown  that  it  had 
been  communicated  to,  or  that  the  respondent  had  knowl- 
edge thereof.  This  was  error.  The  extent  of  Bynon's 
actual  authority  was  one  of  the  issues  in  the  case,  and  the 
appellant  was  entitled  to  show  its  extent  by  any  competent 
evidence. 

It  is  claimed  that  the  court  erred  in  admitting  in  evi- 
dence certain  advertisements  of  the  appellant's  business 
contained  in  the  city  directory  of  the  city  of  Seattle,  set  in 
display  type,  in  one  of  which  Bynon  was  described  as  ap- 
pellant's local  manager.  It  was  shown  that  this  particular 
one  was  inserted  by  Bynon  shortly  after  he  was  employed 
by  the  appellant;  one  of  the  appellant's  witnesses,  who 
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testified  that  he  had  charge  of  the  appellant's  advertising 
matters,  saying  that  it  was  unauthorized  by  and  unknown 
to  him.  The  others  were  insertions  for  the  years  im- 
mediately prior  and  subsequent  to  the  one  containing 
Bynon's  name,  in  the  first  of  which  the  agent  was  described 
as  manager,  and  in  the  second  as  storekeeper.  The  court 
admitted  them,  not  as  evidence  of  Bynon's  actual  authority, 
but  as  circumstances  tending  to  show  that  the  appellant  had 
permitted  Bynon  to  hold  himself  out  to  the  public  as  pos- 
sessing the  authority  usually  possessed  by  agents  occupying 
similar  positions.  As  such,  we  do  not  think  "they  were  ob- 
jectionable. They  tended  to  show  that  the  city  directory 
was  a  medium  adopted  by  appellant  for  the  purpose  of 
advertising  its  business ;  and  it  is  not  an  unreasonable  in- 
ference that  the  appellant  knew  or  ought  to  have  known, 
what  such  advertisements  contained.  Furthermore,  if 
any  one  is  to  suffer  by  the  acts  of  Bynon  done  within  the 
apparent  scope  of  his  authority  while  engaged  in  the  trans- 
action of  the  appellant's  business,  it  must  be  the  appellant 
itself.  It  cannot  put  him  in  charge  of  its  business,  shut 
its  eyes  to  his  acts,  and  escape  liability  therefor  by  secret 
instruction  limiting  his  authority.  It  is  under  a  duty  to 
oversee  how  he  conducts  himself  with  reference  to  its 
business,  and  all  of  his  acts  with  reference  thereto  can  be 
shown,  whether  actual  knowledge  of  each  particular  act 
can  be  brought  home  to  the  principal  or  not. 

We  have  examined  the  other  errors  assigned  and  do  not 
find  them  of  merit  sufficient  to  require  special  discussion. 
For  the  errors  above  mentioned,  however,  the  judgment 
must  be  reversed  and  a  new  trial  had,  and  it  is  so  ordered. 

Reavis,  C.  J.,  and  Dunbar,  Anders,  Mount,  Hadley 
and  White,  JJ.,  concur. 


8R0UFB  v.  MORAN  BROS.  CO.  381 


Apr.    1902.]  Syllabus. 


[No.  4148.     Decided  April  22,  1902. j 

Clyde  Guy  Sicoufe  et  ah,  Respondents,  v.  Moban  Bros*  j»  j»i 


Company,  Appellant.  I  28  *gj 


MASTER  AND   SERVANT  —  WHEN  FELLOW  SERVANT  BECOMES   VICE  PRIN- 
CIPAL. 

Where  the  foreman  of  a  shipyard  in  charge  of  the  construction 
of  a  vessel  was  compelled,  by  reason  of  the  location  and  distance 
of  the  winch  used  in  raising  timbers,  to  employ  an  intermediary 
for  the  purpose  of  signalling  the  men  in  charge  of  the  winch,  in 
respect  to  paying  out  or  taking  in  the  rope  for  the  purpose  of 
hoisting  or  lowering  timbers,  the  fact  that  such  intermediary  was 
a  ship  carpenter,  taken  from  his  work  and  used  to  transmit  the 
foreman's  signals,  would  make  him  for  the  time  being,  while  dis- 
charging that  duty,  a  vice  principal,  and  injuries  resulting  to  an- 
other ship  carpenter  on  account  of  his  negligence,  while  in  the 
performance  of  a  duty  devolving  upon  the  master,  could  not  be 
chargeable  to  the  act  of  a  fellow  servant. 

SAME — INJURIES    TO    SERVANT — MASTER'S    DUTY  —  INSTRUCTIONS. 

In  an  action  to  recover  for  the  death  of  a  ship  carpenter 
caused  by  the  falling  of  a  cant  timber  upon  the  staging  where  he 
was  at  work,  an  instruction  that  "whatever  was  necessary  or 
needful  or  useful  in  order  to  raise  the  cant  in  an  ordinarily  safe 
manner,  and  consistent  with  the  care  and  caution  necessary  to 
render  safe  and  free  from  danger  the  workmen  engaged  in  it,  are 
instrumentalities  or  appliances,  within  the  meaning  of  the  law, 
whether  the  same  be  ropes,  engines,  platforms  or  staging,  or  serv- 
ants; and  it  is  the  duty  of  the  master  to  furnish  all  such  neces- 
sary instrumentalities  and  appliances,  whether  ropes,  machinery, 
staging  or  servants,  and  that  they  shall  be  reasonably  suitable 
and  competent,"  is  not  erroneous  on  the  ground  of  making  the 
master  an  insurer  of  the  servant's  carefulness,  while  the  law  re- 
quires only  reasonable  care  in  their  selection  and  retention,  where 
other  instructions  given  told  the  jury  that  it  was  the  duty  of  the 
master  to  provide  all  necessary  appliances,  including  servants, 
and  that  they  were  to  be  reasonably  suitable  and  competent,  and 
that  the  master  had  discharged  his  duty  in  this  respect  when  he 
had  exercised  reasonable  care  to  provide  such. 

SAME  —  RELEVANCY  OF  INSTRUCTIONS  TO  PLEADINGS. 

Such  instruction  is  not  erroneous  on  the  ground  of  tending  to 
confuse  and  mislead  the  jury  because  outside  of  the  issues,  in 
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that  there  is  no  claim  in  the  pleadings  that  the  injured  party 
had  been  required  to  work  with  an  incompetent  fellow  servant, 
since  the  carelessness  and  negligence  of  the  vice-principal  in 
the  arrangement  of  his  appliances  is  fully  alleged. 

SAME  —  INSTRUCTIONS     ON      QUESTION     OP     NEGLIGENCE  —  HARMLESS 
ERROR. 

Where  there  was  no  evidence  of  negligence  on  the  part  of  de- 
ceased an  instruction  was  nothing  more  than  harmless  error, 
when  it  charged  the  jury  that  "mere  negligence  on  the  part  of  the 
deceased  ...  is  not  sufficient  to  prevent  recovery  .  .  . 
for  injury  caused  by  the  negligence  of  the  defendant." 

8AME  —  QUESTION  FOR  JURY. 

In  an  action  to  recover  for  the  death  of  an  employee  caused 
by  the  negligence  of  defendant,  a  question  for  the  jury 
is  presented,  although  there  was  no  direct  evidence 
that  the  accident  was  caused  by  the'  fouling  of  a  rope, 
when  the  evidence  tends  to  show  that  deceased  was  killed  by  a 
heavy  cant  striking  the  platform  upon  which  he  was  working 
in  the  construction  of  a  vessel,  that  the  cant  had  hung  suspended 
for  awhile,  and  then  came  down  with  a  rush;  that  it  was  con- 
trolled by  a  rope  attached  to  a  donkey  engine,  and  that  this  rope 
was  made  of  two  ropes  tied  in  a  knot,  instead  of  being  spliced 
together;  that  there  was  a  possibility  of  the  knot  catching  on  the 
wharf  or  on  one  of  the  shores  which  braced  the  vessel;  that  the 
men  at  the  engine  kept  paying  out  rope  attached  to  the  cant  in 
response  to  signals  until  quite  a  good  deal  of  slack  had  piled  up 
on  the  wharf;  that  the  cant  would  not  come  down  and  that  the 
foreman  took  hold  of  a  fall  rope  and  surged  upon  it  with  all  his 
weight,  when  the  cant  suddenly  fell  with  a  crash,  causing  the 
injuries  complained  of. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  Judge,  Affirmed. 

Preston,  Can'  &  Gilman,  for  appellant. 
Bollinger,  Ronald  &  Battle,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  appeal  from  a  judgment  ren- 
dered by  the  superior  court  of  King  county  on  the  verdict 
of  a  jury  in  favor  of  the  respondents  an<J\  against  the  ap- 
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pellant  for  the  sum  of  $6,500  and  costs.  The  action  is  by 
the  minor  children  of  one  Henry  C.  Sroufe,  deceased,  to 
recover  damages  for  the  death  of  their  father,  occasioned 
by  accidental  injuries  received  while  in  the  employ  of 
the  appellant  as  a  ship  carpenter.  Omitting  formal  alle- 
gations, the  material  allegations  of  the  complaint  are,  in 
substance,  that  while  so  employed  as  a  ship  carpenter  the 
said  Henry  C.  Sroufe  was  directed  by  the  vice  principal 
of  the  defendant,  the  shipyard  foreman,  to  go  upon  a  high 
scaffolding  which  the  defendant  had  erected  on  said  yard, 
and  surrounding  a  vessel  in  the  course  of  construction, 
and  there  assist  in  putting  in  place  the  cant  timbers  which 
the  defendant  was  about  to  attempt  to  raise;  that  said  cant 
frames  or  timbers  were  heavy  wooden  frames,  or  ship  ribs, 
which  were  required  to  be  adjusted  to  the  keel  of  said 
vessel  and  a  supporting  harping  near  the  top  of  said  cant ; 
that,  to  so  adjust  the  cant,  it  was  necessary  first  to  hoist  it, 
and  then  lower  it  gradually  to  a  proper  place  of  adjust- 
ment, and  for  the  purpose  of  hoisting  and  lowering  it  in 
place,  so  that  it  could  be  adjusted  and  fastened,  defendant 
provided  an  engine  located  near  the  stem  of  the  vessel, 
and  also  blocks  with  tackle  and  rope  running  to  a  tempo- 
rary derrick  or  gin  pole  situated  near  the  cant,  which  was 
At  the  stern  of  the  vessel,  which  rope  was  fastened  to  the 
cant,  and  also  provided  jackscrews,  resting  upon  blocks 
laid  on  cross  timbers  or  spales  for  use  underneath,  or  at 
the  lower  end  of  the  cant ;  that  it  was  the  duty  of  Henry  C. 
Sroufe,  under  directions  to  him  from  the  yard  foreman, 
to  stand  and  remain  upon  the  scaffolding  aforesaid  (it 
being  about  thirty  feet  in  height)  while  the  cant  was  being 
hoisted  and  lowered,  to  assist  in  the  work,  and  keep  the 
<»ant  in  place  until  it  could  be  fastened ;  that  in  attempting 
to  hoist  and  adjust  the  first  cant,  which  was  a  very  heavy 
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one,  and  to  fasten  same  near  the  stern  of  the  vessel,  it  had 
been  hoisted  into  the  air,  and  was  hanging  suspended  by 
means  of  the  ropes  fastened  as  aforesaid,  and  on  a  jack- 
screw  resting  on  planks  laid  across  the  spales  beneath  the 
lower  end,  and  while  the  same  was  thus  suspended  and 
hanging  and  being  lowered  to  its  proper  place,  and  while 
Henry  C.  Sroufe  was  on  said  scaffolding,  and  in  the  per- 
formance of  his  duties,  and  under  the  direction  of  the  fore- 
man aforesaid,  and  in  the  exercise  of  due  and  proper  care, 
and  without  any  negligence  whatever  on  the  part  of  said 
Henry  C.  Sroufe,  the  rope  and  said  tackle  slipped  or  gave 
way,  and  the  spales  and  cross  planks  and  the  jackscrewa 
sprung  or  gave  way,  whereby  and  by  reason  thereof  the 
heavy  cant  fell  against  the  staging  upon  which  Henry  C. 
Sroufe  was  standing,  with  such  rapidity  and  violence  that 
it  knocked  the  same  down,  and  precipitated  the  deceased 
some  thirtv  feet  to  the  deck  below,  with  such  force  that  he 
was  fatally  injured,  and  from  such  injuries,  and  as  a  re- 
sult thereof,  shortly  thereafter  died  ;  that  the  falling  of  the 
cant,  and  the  consequent  killing  of  the  deceased,  were  on 
account  of  the  negligence  of  the  defendant  and  its  foreman, 
in  that  the  foreman  failed  and  neglected  to  provide  and  fur- 
nish the  deceased  with  a  safe  place  in  which  to  work  or  to 
discharge  his  duties,  and  failed  and  neglected  to  provide 
suitable,  proper,  sufficient,  adequate,  or  serviceable  ropes, 
tackle,  instrumentalities,  and  appliances,  and  to  adjust  or 
arrange  the  same  in  a  suitable,  proper,  and  safe  manner,  so- 
that  the  same  would  work  properly  and  safely,  and  failed 
and  neglected  to  properly  strengthen  or  to  provide  suitable 
spales,  timbers,  or  staging  underneath  the  jackscrews  for 
the  raising,  catching,  holding,  or  bearing  of  the  weight 
necessary  to  rest  upon  the  jackscrews  in  the  process  of  low- 
ering the  cant,  and  said  foreman  employed  by  the  defend- 
ant was  negligent  and  careless  in  constructing,  arranging,. 
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managing,  and  operating  tho  ropes,  tackle,  instrumentali- 
ties, and  appliances  as  aforesaid,  and  the  defective,  unsuit- 
able, and  inadequate  apparatus,  and  the  negligent  and  care- 
less management  and  operation  thereof,  and  the  manner  of 
attaching  and  adjusting  the  same,  as  provided,  furnished, 
and  operated  by  the  defendant  and  its  foreman,  rendered 
the  same  inadequate,  unsuitable,  unsafe,  and  dangerous, 
and  rendered  the  place  provided  for  deceased  in  which  to 
work  a  dangerous  and  unsafe  place  to  work,  all  of  which 
facts  were  known  to  defendant  and  its  foreman,  and  were 
unknown  to  deceased  at  the  time  of  the  accident  or  at  all ; 
that  said  accident  occurred  while  the  deceased  was  in  the 
discharge  of  his  duties  under  the  direction  of  the  foreman 
of  said  defendant,  and  while  tho  deceased  was  in  the  exer- 
cise of  due  and  proper  care,  and  without  negligence  or  no- 
tice of  any  of  the  things  heretofore  mentioned,  and  was  ow- 
ing wholly  and  solely  to  the  failure  and  negligence  of  the 
defendant  and  its  foreman  as  above  alleged. 

The  following  are  the  facts  surrounding  the  accident : 
Among  other  branches  of  industry,  the  appellant 
conducts  a  ship  yard,  in  which  wooden  ships  are  built.  On 
tho  29th  of  May,  1900,  appellant  had  on  its  ways,  in  pro- 
cess of  construction,  the  barkentine  Minnie  E.  Caine.  Ap- 
pellant's shipyard  and  the  construction  of  the  ship  were  in 
charge  of  a  shipyard  foreman,  one  George  R.  E.  Monk,  who 
had  full  direction  and  control  of  tho  men  working  upon  this 
vessel.  It  was  on  this  day,  and  while  working  on  this  ves- 
sel, that  Henry  C.  Sroufe  received  the  injuries  from  which 
he  died.  At  the  time  of  the  accident  the  shipyard  crew  was 
composed  of  said  Monk,  some  ten  or  twelve  ship  carpenters, 
and  two  winchmen ;  the  latter  having  charge  of  the  donkey 
engine  or  winch  used  in  hoisting.  The  crew  at  this  time 
were  engaged  in  putting  a  cant  in  place  in  the  after  frame- 
work of  the  vessel.     The  keel,  in  framing,  was  on  blocks 

Itf 28   WASH. 


386  SROUPB  V.  MORAN  BROS.  CO. 

Opinion  of  the  Court— White,  J.  [28  Wash. 

built  up  over  four  feet  high.  Fastened  to  the  ribs  or  frames 
of  the  ship  during  her  construction,  and  running  length- 
wise from  stem  to  stern,  were  large  timbers  called  "rib- 
bons." There  were  a  number  of  parallel  ribbons,  one  above 
the  other,  with  intervals  of  only  a  few  feet  between  them ; 
the  lowest  ribbon  being  under  the  bilge  of  the  ship,  and  the 
highest  ribbon  at  the  top  of  the  ribs  or  frames.  Standing 
on  end  and  underneath  the  body  of  the  ship  were  many 
upright  timbers,  called  "shores"  or  "standards."  The  ship 
was  being  constructed  on  a  planked  wharf.  The  lower  end 
of  these  shores  rested  on  the  wharf,  the  upper  ends  being 
fastened  under  and  against  the  lower  surface  of  these  rib- 
bons. The  purpose  of  these  shores  was  to  hold  the  ship  up 
and  in  place  during  construction,  and  they  were  firm  and 
solid  under  the  weight  of  the  vessel.  There  were  two  rows 
of  these  shores  all  around  the  ship,  and  in  some  places 
three  rows,  the  row  set  under  the  ribbon  fastened  under  the 
bilge  being  called  "bilge  shores,"  in  distinction  from  the 
rows  of  shores  set  under  other  ribbons.  These  rows  of 
shores  were  not  straight,  but,  like  the  ribbons  under  which 
they  were  set,  conformed  to  the  curvature  of  the  ship.  The 
keel  of  the  ship  was  180  feet  in  length.  These  shores  were 
six  or  seven  feet  apart.  The  shores  under  one  ribbon  were 
not  set  opposite  the  shores  under  another  ribbon,  but  were, 
like  brickwork,  set  between  or  apparently  alternating. 
Looking  from  forward  toward  aft,  or  vice  versa,  these 
shores  presented  the  aspect  of  an  irregular  forest  of  up- 
rights; the  arrangement  in  this  ship  actually  making  a 
shore  standing  in  every  two  feet  of  distance.  Owing  to  the 
height  of  the  vessel  above  the  wharf,  a  sort  of  a  platform 
had  previously  been  constructed  under  the  sides  of  the  ves- 
sel, and  underneath  the  frames  on  which  the  workmen  stood 
to  drive  bolts  upward.  This  platform  had  consisted  of  one 
or  more  loose  planks  laid  on  cross  timbers  called  "spalee," 
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extending  at  right  angle®  to  the  keel.  These  spales  or  cross 
timbers  were  of  different  dimensions, — from  5  by  5  to  6  by 
6.  They  were  from  eight  to  ten  feet  apart,  there  being 
from  eighteen  to  twenty  of  them  on  the  port  side  of  the 
vessel.  They  were  resting  on  blocks  one  foot  high  set  on 
the  wharf.  These  cross  spales  were  about  twenty-five  feet 
long,  and  extended  from  the  keel  out  beyond  the  outer  row 
of  shores.  Some  of  them  rested  against  the  shores  at  one 
end,  and  some  against  the  keel  blocks  at  the  other.  All  of 
the  ribs  in  the  ship  known  as  the  "square  frames"  had  been 
raised  and  fastened  onto  the  keel.  The  frames  or  ribs  aft 
of  these  square  frames,  and  which  were  to  be  fastened  to 
the  deadwood,  are  called  "cants."  The  cants  are  heavy 
sticks  of  timber,  bowing  in  shape,  and  forming,  with  the 
square  frames  in  front,  the  framework  upon  which  the  out- 
side planking  of  the  vessel  is  laid.  The  cant  being  raised 
at  the  time  of  the  accident  weighed  over  a  ton.  In  this 
vessel  there  were  eight  or  ten  of  these  aft  cants  to  be  raised 
and  attached  on  each  side.  These  cants  were  each  composed 
of  a  number  of  sticks,  and  were  framed  together,  and  the 
cants  fashioned  on  the  place  on  each  side  of  the  stern  where 
they  were  to  be  raised.  The  lower  end  of  the  cant,  or  the 
heel,  was  to  be  set  or  adjusted  to  a  particular  line  on  the 
deadwood,  and  there  fastened  by  bolts  to  be  run  through 
holes  bored  in  the  cant  and  through  the  deadwood.  These 
holes  were  bored  before  raising.  A  large  timber  called  a 
"harping,"  which  is  a  continuance  of  the  ribbons,  ten 
inches  wide,  and  on  a  plane  with  and  near  the  top  of  the 
cants  when  raised,  was  fastened  and  extended  from  the 
square  frames  to  the  stern  post  of  the  vessel.  The  tops  of 
the  cants,  when  raised  and  set  in  place,  would  rest  against 
this  harping.  To  fasten  or  adjust  the  cant  in  place,  it  was 
necessary  to  raise  the  cant  and  fasten  it  to  its  proper  place 
on  the  deadwood.     The  following  method  was  used  to  put 
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the  cant  in  place  and  fasten  it:  Two  chains  were  attached 
to  the  cant,  one  near  the  heel  or  lower  end,  and  the  other 
at  some  distance  from  the  top.  These  chains  were  then 
connected  with  a  connecting  chain  called  the  "bridle 
chain."  To  this  bridle  chain  a  rope  or  hoisting  line  was  at- 
tached. This  hoisting  line  was  then  attached  to  a 
tackle  consisting  of  two  pulleys,  with  two  sheaves  each, 
the  fall  of  which  ran  through  a  sheave  or  pulley  near 
the  top  of  a  derrick  erected  on  top  of  the  dead  wood, 
and  immediately  over  the  place  where  the  cants  were  to  be 
fastened.  Thence  the  fall  ran  down  to  and  through  a 
sheave  in  a  snatch  block  fastened  to  the  deck  of  the  wharf, 
almost  immediately  under  the  derrick  or  under  the  keel, 
from  which  the  rope  was  conveyed  to  a  forward  snatch 
block  fastened  forward  of  the  bow  of  the  ship,  and  under- 
neath a  raised  wharf  or  platform,  and  thence  through  the 
sheave  in  this  forward  snatch  block  up  through  this  raised 
wharf  to  the  winch  or  donkey  engine  set  upon  this  raised 
platform.  After  the  cant  was  raised  as  near  to  its  right 
place  as  was  practicable  with  tackle,  it  was  caught  by  shov- 
ing a  jackscrew  under  a  set  bolt  previously  fastened  for  the 
purpose  in  the  face  of  the  heel  of  the  cant.  The  man  hand- 
ling the  jackscrew,  with  other  men  assisting  in  adjusting 
the  lower  end  of  the  cant,  and  ready  to  fasten  in  place,  had 
to  take  position  and  work  immediately  under,  and  nearly 
up  to  the  level  of,  the  point  where  the  heel  was  to  be  fast- 
ened. Owing  to  the  height  of  the  ship  above  the  wharf,  this 
required  the  erection  of  a  platform  of  sufficient  strength  to 
hold  the  men  and  the  weight  of  the  cant.  The  jackscrew 
rests  on  tins  platform ;  its  lower  end  out  somewhat  from 
perpendicular;  its  top  inclined  toward  the  deadwood.  To 
give  its  purpose  substantially  as  set  forth  in  the  evidence: 
"The  purpose  of  the  jackscrew  is  to  take  a  cant  and  hold 
it  against  the  deadwood,  and  also  to  lower  the  cant  to  place 
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when  the  tackle  stops  it  above;  and  when  the  tackle  lets  it 
fall  below  the  place,  as  is  frequently  the  case,  the  jackscrew 
raises  it  to  its  place.  The  whole  weight  at  times  rests  on 
this  jackscrew.  Sometimes  it  has  to  be  raised  five  inches. 
In  addition  to  the  purpose  of  raising  and  lowering  the  cant, 
the  jackscrew  also  presses  against  the  deadwood."  This 
platform  was  a  necessary  appliance  for  raising  and  holding 
these  cants,  and  it  was  not  possible  to  raise  them  without 
this  platform  and  jackscrew.  This  platform  consisted  of 
plank  three  inches  in  thickness  fastened  onto  cross  spales. 
One  end  of  these  spales  rested  on  a  cleat  6  by  6,  securely 
spiked  to  the  keel ;  and  to  prevent  its  shoving  or  working 
away  from  the  keel,  and  to  hold  it  solid  under  the  outward 
shove  or  pressure  of  the  weight  on  the  jackscrew  standing 
at  an  angle  as  above  mentioned,  this  platform,  prior  to  the 
commencement  to  raise,  had  one  of  its  spales  or  cross  tim- 
bers on  which  it  rested  ten  or  twelve  feet  in  length,  and  ex- 
tending out  to,  and  securely  spiked  to,  one  of  the  shores. 
The  shore  was  solid  underneath  the  weight  of  the  ship,  and 
by  its  construction  the  platform  was  sufficiently  strong. 
The  winch  was  in  advance  of  the  stem  of  the  ship,  and  was 
fully  200  feet  forward  of  the  point  where  the  cant  was  to 
be  fastened,  and  about  twenty-five  feet  to  the  left  of  the 
port  bow.  The  rope  was  not  long  enough  to  reach  the 
winch. 

The  evidence  is  conflicting  as  to  whether  the  use  of  but 
a  single  rope  was  sufficient,  under  the  circumstances,  in 
this  instance.  Monk,  the  vice  principal  of  the  defendant, 
testified  that  they  did  not  have  a  rope  long  enough  in  the 
yard ;  that  they  could  have  had  one  long  enough,  but  would 
have  had  to  send  uptown  for  it.  Monk  superintended  the 
rigging  of  the  tackle.  Matthewson  and  Borofski,  two  of 
the  workmen  on  the  ship,  did  the  work  under  his  supervi- 
sion.   Matthewson  asked  Monk  if  he  should  splice  the  ropa 
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Monk  was  ready  to  go  ahead  with  the  work,  and  said,  "No, 
tie  it"  Two  ropes,  each  an  inch  and  a  half  in  diameter, 
were  tied  together  with  a  large  knot,  the  knot  being  about 
twenty  feet  forward  of  the  aft  snatch  block.  The  evidence 
is  conflicting  as  to  whether  this  rope  ran  along  the  deck  of 
the  wharf,  or  over  the  top  of  the  cross  spales.  It  ran  either 
over  or  under  the  cross  spales,  diagonally  and  between, 
among  and  through  the  shores  to  the  forward  snatch  block; 
thence  through  a  sheave  under  the  platform  on  which  the 
donkey  engine  stood,  and  up  to  the  winch ;  being  practically 
underneath  the  keel  at  the  aft  snatch  block,  and  about  twen- 
ty-five feet  therefrom  at  the  forward  snatch  block.  The  top 
of  the  spales  was  from  seventeen  to  eighteen  inches  above 
the  deck  of  the  wharf.  Matthewson  and  Borofski  who 
rigged  the  tackle  under  Monk's  supervision,  say  the  aft 
snatch  block  was  rigged  so  the  rope  would  clear  the  top  of 
the  spales,  but  the  forward  snatch  block  was  a  little  lower 
than  the  top  of  the  spale.  Monk  himself  admits  that 
the  forward  snatch  block  was  about  twelve  inches 
high.  Monk  and  others  testified  that  the  rope 
passed  under  the  spales.  Geared  as  this  rope  was, 
this  knot,  in  raising  the  cant  and  lowering  it  to  place,  would 
move  forward  from  70  to  100  feet,  and  thence  backward 
part  of  the  way.  The  pull  on  the  rope  where  the  knot  was 
was  less  than  one-fourth  of  the  weight,  and  it  would  be  still 
less  after  the  jackscrew  caught  the  cant.  The  moment  the 
rope  commences  to  slack,  it  drops  or  bends  downward  more 
or  less.  The  rope  had  more  or  less  elasticity.  The  testi- 
mony is  clear  that,  if  the  rope  went  over  the  top  of  the 
spales,  the  knot  was  liable  to  catch  or  foul.  The  wharf  un- 
derneath the  spales  was  uneven,  and  some  of  the  planks 
were  sticking  up  above  others,  and  there  was  liability  of 
the  knot  fouling  even  under  the  spales.  There  was  evidence 
tending  to  show  that  the    foreman    inspected    the  rope, 
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through  a  workman,  to  ascertain  if  it  was  likely  to  foul. 
There  was  testimony  tending  to  show  that  if  the  rope  had 
been  one  continuous  piece,  or  had  been  spliced  together  in- 
stead of  being  tied,  it  would  not  have  been  liable  to  foul. 
When  they  went  to  raise  the  first  cant>  the  lower  end  of  the 
cant  slipped  under  the  stage  built  for  the  purpose  of  ad- 
justing the  heel  of  the  cant,  and  under  the  cross  spale, 
which  pressed  out  to  the  shore  before  spoken  of.  We  can 
better  illustrate  this  part  of  the  statement  with  the  evidence 
of  Joe  Landeen,  a  shipbuilder,  whose  duty  it  was  to  han- 
dle the  jackscrew.    He  says,  in  substance : 

"They  had  had  trouble  from  the  very  start.  The  heel  of 
the  cant  always  caught  under  the  spale.  They  put  a  line 
on  it,  and  tried  to  pull  it  back  several  times,  but  it  would 
not  work.  It  would  always  come  back  under.  After  re- 
peating this  for  half  an  hour,  Monk  said,  'Saw  off  that  spale 
right  here;'  referring  to  the  spale  upon  which  the  small 
stage  was  built,  and  which  ran  out  to,  and  was  spiked  to, 
the  shore.  After  this  was  sawed,  Monk  said,  'Now,  go  and 
get  a  shore  and  set  it  under  there.'  Some  one  got  a  shore 
and  set  it  under." 

This  was  a  short  block  set  on  end  under  the  spale,  and  the 
platform  rested  on  the  small  block  set  on  end,  not  fastened 
to  the  wharf  or  braced.  Some  of  the  evidence  tended  to 
show  that  it  was  the  duty  of  the  workmen  to  build  their  own 
platforms.     But  to  continue  Landecn's  narrative: 

"Monk  then  said,  'Now,  Joe,  you  go  up  and  handle  that 
jackscrew.'  Joe  replied,  'That  stage  won't  be  safe  now. 
That  will  fall  down.  It  ought  to  bo  fastened.'  Monk  said, 
'Xo,  that's  all  right,  all  right;  go  ahead ;  go  ahead.'  " 

The  reason  that  the  stage  was  not  strengthened  was  be- 
cause Monk  would  not  give  them  time.  They  were  from  an 
hour  to  an  hour  and  a  half  in  raising  and  lowering  the  first 
cant.  The  testimony  tended  to  show  that  it  should  have 
been  done  in  half  an  hour,  if  properly  done.     Monk  him- 
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self  testified  that  he  had  had  considerable  trouble  with  the 
cant,  and  things  did  not  go  right;  that  something  was 
wrong,  and  they  raised  and  lowered  it  a  number  of  times. 
It  was  while  hoisting  this  cant  and  lowering  it  to  place  that 
the  accident  occurred.  For  some  reason  (the  reason  is  the 
matter  of  dispute)  the  men  at  the  winch  let  go  (that  is, 
allowed  all  the  rope  to  run  off  the  winch) ;  and  the  cant, 
being  thus  released,  fell,  breaking  down  the  staging  upon 
which  the  jackscrew  was  placed  to  force  the  heel  of  the  cant 
into  position,  also  striking  and  breaking  dowTn  the  staging 
upon  which  the  deceased  was  working,  and  causing  him  to 
be  thrown  to  the  deck  of  the  wharf.  The  winchmen  are 
guided  in  the  operation  of  the  winch  by  signals,  well  under- 
stood by  men  in  the  business,  given  to  them  by  the  fore- 
man, either  directly  or  through  some  intermediary.  In 
raising  the  cants  or  frames,  the  foreman  is  compelled  by  the 
nature  of  his  work  to  stand  in  close  proximity  to  that  part 
of  the  vessel  where  the  cant  or  frame  is  being  put  in  place  *, 
and,  in  raising  the  after  frames  or  cants  of  the  vessel,  the 
position  of  the  foreman  in  this  instance  was  so  far  away 
from  the  winch,  and  his  view  was  so  obstructed  by  other 
frames  in  the  vessel,  that  the  winchmen  could  not  see  him 
clearly,  so  that  in  raising  these  after  cants  or  frames  a  man 
was  stationed  by  the  foreman  in  such  a  position  that  he 
could  see  the  foreman,  and  the  winchmen  clearly  see  him, 
for  the  purpose  of  transmitting  the  signals  given  by  the 
foreman  for  the  guidance  of  the  winchmen.  The  cant  in 
question  was  to  be  placed  in  the  after  part  of  the  vessel,  and 
the  foreman  stood  two  or  three  hundred  feet  from  the 
winchmen.  He  selected  from  the  ship  carpenters  there  em- 
ployed a  man,  and  put  him  in  a  station  as  a  signal  passer. 
The  man  selected  was  by  the  name  of  Redman, — a  ship 
carpenter  in  the  same  employment  as  the  deceased,  who 
had  worked  under  Monk  for  several  years,  had  frequently 
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acted  as  signal  passer,  and  understood  the  signals.  The 
reason  for  the  accident  is  a  matter  of  some  doubt,  but  we 
think  from  the  evidence,  that  the  jury  was  warranted  in  be- 
lieving that  the  knot  in  that  portion  of  the  rope  that  led 
from  the  aft  tackle  to  the  winch  caught  in  a  cross  spale  or 
shore  or  on  the  wharf,  thereby  holding  the  cant  station- 
ary ;  that  for  that  reason  slack  accumulated  at  the  winch, 
so  that  when  the  rope  was  let  loose  from  the  drum  of  the 
winch  the  knot  was  suddenly  released,  letting  the  cant  fall 
abruptly.  There  is  no  direct  evidence  that  the  knot  caught 
in  the  manner  indicated.  There  is  evidence  showing  that 
the  foreman  gave  the  signal  "All  gone,"  or  "Let  go,"  and 
that  it  was  in  response  to  this  signal  that  the  winchmen  al- 
lowed the  rope  to  run  off  the  drum.  There  is  contradictory 
testimony,  however,  as  to  this.  There  is  considerable  evi- 
dence to  the  effect  that  Monk  gave  to  Redman  the  signal 
"Lower  away,"  or  "Lower  away  slowly;"  that  Redman, 
in  transmitting  this  signal  to  the  winchmen,  instead  of  giv- 
ing the  signal  "Lower  away,"  gave  the  signal  to  "Let  go," 
and  the  winchmen,  acting  on  this  signal,  did  let  go,  thus  al- 
lowing the  cant  to  drop.  Monk,  in  signalling  to  the  inter- 
mediary, wTas  governed  by  directions  from  the  man  at  the 
jackscrew.  The  verdict  of  the  jury  was  general,  and  it  is 
impossible  to  tell  which  theory  it  adopted. 
The  court  charged  the  jury  as  follows : 

"I  charge  you  further  that  the  servant  does  not  assume 
the  risks  of  carelessness  of  those  who  undertake  to  dis- 
charge, under  the  master's  directions,  the  master's  duty 
toward  the  servant,  even  if  such  persons  are  also  servants  of 
the  same  master ;  nor  does  the  servant  assume  risks  which 
he  neither  knows  nor  suspects,  nor  had  reason  to  look  for. 
The  risks  incident  to  his  employment  which  lie  assumes  are 
such  risks  as  he  knows,  or  which  by  the  exercise  of  ordinary 
care  he  should  have  known  of.  In  this  connection,  I  charge 
you. that  while  in  the  discharge  of  his  ordinary  duties  the 
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man  Redman  was  a  fellow  servant  of  the  deceased,  yet 
while  engaged  in  transmitting  signals  from  the  foreman, 
Monk,  to  the  men  operating  the  donkey  engine,  he  was  dis- 
charging a  duty  imposed  by  law  upon  the  vice  principal, 
and  was  therefore,  while  so  engaged,  a  vice  principal  of  the 
defendant;  and  if  you  find  from  a  preponderance  of  the 
evidence  that  Redman  failed  to  correctly  transmit  the  sig- 
nal given  him  by  the  foreman,  Monk,  and  by  reason  of  such 
failure  the  injury,  if  any,  complained  of,  was  caused,  then 
you  must  find  the  defendant  was  guilty  of  negligence," 

The  appellant  assigns  this  instruction  as  error.  The 
court  also  refused  to  give  to  the  jury  the  following  in- 
struction requested  by  the  appellant : 

"I  charge  you  that  in  the  case  at  bar  the  person  stationed 
to  transmit  the  signals  from  the  foreman  to  the  men  at  the 
winch  was  in  the  same  common  employment  with  the  de- 
ceased, and  was  a  fellow  servant  of  the  deceased,  and  that 
the  defendant  is  not  liable  in  this  action  if  you  shall  find 
from  the  evidence  that  the  accident  to  Sroufo  was  occas- 
ioned by  the  negligence  of  such  person." 

This,  also,  is  assigned  as  error.  The  court  also  refused 
to  give  at  the  request  of  the  appellant  the  following  in- 
struction : 

"I  charge  you  that  Redman,  in  his  capacity  as  transmit- 
ter of  signals  from  the  foreman  to  the  winchmen  at  or 
shortly  prior  to  the  happening  of  the  injury  to  Sroufe,  was 
a  fellow  servant  of  Sroufe,  and  the  defendant  is  not  re- 
sponsible for  any  injury  which  occurred  to  Sroufe,  directly 
caused  by  the  negligence  of  said  Redman." 

The  refusal  of  the  court  to  give  this  instruction  is  also 
assigned  as  error.  These  three  assignments  of  error  may 
be  discussed  under  a  single  head,  as  they  all  involve  the 
same  question,  viz.,  the  relation  of  the  signal  passer,  Red- 
man, to  appellant  and  the  deceased.  The  position  of  the  re- 
spondents is  that  Redman,  in  the  performance  of  the  work 
in  which  he  was  engaged  at  the  time  of  the  accident,  was  a 
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vice  principal,  while  appellant  contends  that  he  was  a  fel- 
low servant  of  Sroufe.  The  lower  court,  in  giving  the  in- 
struction complained  of,  and  in  refusing  to  give  the  other 
two  instructions  requested  by  the  appellant,  adopted  re- 
spondents' theory,  and  the  case  was  sent  to  the  jury  with 
the  instruction  that  Redman's  negligence  was  the  negli- 
gence of  the  defendant.  There  was  evidence  tending  to 
show  that  it  was  Plonk's  fault  that  caused  the  accident. 
There  was  evidence  tending  to  show  that  Redman  did  not 
transmit  to  the  men  in  charge  of  the  winch  the  correct 
signal  given  to  him  by  Monk ;  that  he  transmitted  the  signal 
to  ''Let  go,"  or  "All  gone,"  when  the  signal  was  to  lower. 
If  Redman  was  the  fellow  servant  of  Sroufe  in  giving  the 
signals,  the  instruction  of  the  court  was  erroneous ;  for,  in 
effect,  it  said  to  the  jury  that,  if  either  Monk  or  Redman 
was  at  fault,  the  defendant  was  liable.  The  only  fault  at- 
tributed to  Redman  was  in  transmitting  the  signal  given  to 
him  by  Monk.  If  in  transmitting  this  signal  Redman  was 
not  the  fellow  servant  of  Sroufe,  but  the  agent  of  Monk, 
then  the  instruction  was  correct.  But  if  Redman  was  at 
fault  in  transmitting  the  signal,  and  at  the  time  and  in  so 
doing  he  was  the  fellow  servant  of  Sroufe,  the  injury  re- 
sulted from  the  acts  of  a  fellow  servant,  and  the  appellant 
would  therefore  be  discharged  from  liability.  Was  Redman 
the  f ellowT  servant  of  Sroufe  in  transmitting  the  signals  ? 
is  the  question  we  are  called  upon  to  decide.  We  think  he 
was  not  the  fellow  servant  of  Sroufe  in  performing  the  duty 
assigned  to  him  by  Monk  in  transmitting  Monk's  signals. 
It  was  the  duty  of  Monk  to  direct  the  men  in  charge  of  the 
winch.  In  using  an  intermediary  for  that  purpose,  the  in- 
termediary was  not  serving  in  the  line  of  his  common  em- 
ployment as  a  ship  carpenter,  but  was  the  voice  or  arm  of 
the  principal.  An  agent  does  not  act  as  an  agent  when  do- 
ing some  act  entirely  outside  of  his  agency.     So  a  fellow 
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servant,  in  performing  the  duties  of  the  master  by  the  di- 
rection of  the  master,  becomes  the  agent  of  the  master  in 
the  discharge  of  that  particular  duty,  and  for  the  time  be- 
ing ceases  to  be  in  the  common  employment.  The  master 
is  liable  for  injuries  caused  by  another  servant,  if  they  re- 
sult in  the  omission  of  some  duty  of  the  master  which  he 
had  confided  to  such  inferior  employee ;  and  the  duty  of  the 
master  is  personal,  and  cannot  be  delegated.  Costa  v.  Pa- 
cific Coast  Co.,  26  Wash.  138  (66  Pac.  398).  Here  it  was 
clearly  the  duty  of  the  foreman  to  give  the  signals  to  the 
operatives  of  the  winch  who  controlled  the  raising  and  low- 
ering of  the  cant.  When  he  saw  fit  to  confide  that  duty  to 
some  one  else  in  connection  with  himself,  the  intermediary, 
in  performing  that  duty,  was  a  foreman,  because  he  was  the 
foreman's  mouthpiece  or  voice.  Persons  working  together 
as  fellow  servants  may  be  fellow  servants  with  regard  to 
some  part  of  the  employment,  and  principal  or  master  with 
regard  to  some  particular  part  of  the  employment.  Shaw- 
non  v.  Consolidated,  etc.,  Mining  Co.,  24  Wash.  130  (64 
Pac.  169)  ;  Uren  v.  Golden  Tunnel  Mining  Co.,  24  Wash. 
261  (64  Pac.  174)  ;  Costa  v.  Pacific  Coast  Co.,  supra. 

The  appellant  strenuously  insists  that  the  position  of 
Redman  was  similar  to  that  of  a  telegraph  operator  charged 
with  the  duty  of  transmitting  the  orders  of  the  train  dis- 
patcher to  the  train  operators.  It  has  been  held  that  a 
telegraph  operator  in  the  employment  of  a  railroad  com- 
pany, charged  with  the  duty  of  receiving  messages  from  the 
train  dispatcher  and  conveying  them  to  the  trainmen,  is  a 
fellow  servant  of  the  trainmen.  Oregon  Short  Line,  etc., 
Ry.  Co.  v.  Frost,  21  C.  C.  A.  186  (74  Fed.  965) ;  Balti- 
more &  0.  R.  R.  Co.  v.  Camp,  13  C.  C.  A.  233  (65  Fed. 
952)  ;  McKalg  v.  Northern  Pacific  R.  R.  Co.,  42  Fed.  288  ; 
Cincinnati,  etc.,  R.  R.  Co.,  v.  Clark,  6  C.  C.  A.  281  (57 
Fed.  125)  ;  Illinois  Central  R.  R.  Co.  v.  Bentz,  40  C.  C.  A. 
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56  (99  Fed.  657)  ;  Slater  v.  Jewett,  85  N.  Y.  61  (39  Am. 
Rep.  627).  It  is  unnecessary  to  determine  at  this  time 
whether  such  ruling  is  correct  or  not.  We  do  not  think  that 
the  position  of  Redman  is  analogous  to  the  position  of  the 
telegTaph  operator  in  transmitting  the  orders  of  a  train  dis- 
patcher to  the  trainmen.  There  is  nothing  in  this  case  that 
shows  that  it  was  not  just  as  convenient  to  place  the  donkey 
engine  and  winch  in  a  position  where  the  men  in  charge 
could  have  governed  their  action  by  the  direct  signals  of  the 
foreman,  as  to  place  them  where  they  were  placed.  Train 
dispatchers  must,  of  necessity,  transmit  their  orders  by  tele- 
graphic messages.  There  is  a  clear  distinction  between  the 
situation  of  a  local  telegraph  operator  in  his  relation  with 
the  trainmen,  and  Redman  in  his  relation  with  Sroufe. 
The  citations  hold  that  the  train  dispatcher  is  a  vice  prin- 
cipal, and  that  his  negligence  is  binding  on  the  master.  The 
citations  are  all  upon  the  negligence  of  the  local  operator 
at  a  distance,  and  away  from  the  personal  sight  and  touch 
of  the  dispatcher,  and  where  it  is  impossible,  from  the  na- 
ture of  the  business,  for  the  dispatcher  to  exercise  personal 
supervision,  but  are  a  practical  affirmance  of  the  proposi- 
tion that  if  the  negligence  was  of  the  operator  in  the  office 
of  the  dispatcher,  or  under  his  personal  supervision,  then 
such  negligence  is  the  negligence  of  the  dispatcher.  The 
citations  are  particular  in  laying  stress  upon  the  sen-ant  as 
the  local  operator  at  a  distance  from  the  dispatcher.  The 
reason  for  the  distinction  is  obvious.  The  rule  has  existence 
in  the  fact  that  conductors,  engineers,  and  brakemen,  when 
they  are  in  the  employment  of  the  railroad  company,  take 
notice  that  orders  must  come  through  the  local  telegraph 
operator  at  the  station,  and  that  they  incur  the  risk  of  acci- 
dents through  his  negligence  or  mistake.  The  special  or- 
ders in  the  first  instance  are  transmitted  by  the  train  dis- 
patcher.    It  is  obviously  impossible  for  him  to  give  per- 
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sonal  notice  to  all  who  are  to  be  governed  thereby,  and  the 
orders  must  of  necessity  be  conveyed  to  some  one  in  behalf 
of  the  others.  Hence  it  is  held  by  these  citations  that  the 
local  telegraph  operator  is  a  fellow  servant  of  those 
who  are  in  control  and  management  of  the  train.  Even  on 
this  proposition  there  are  many  conflicting  authorities. 
This  rule  would  have  no  force  if  the  train  dispatcher  were 
present  and  gave  the  order  direct  to  the  local  telegraph  op: 
erator  in  person,  or  could  have  placed  himself  in  a  situation 
to  give  it  in  person. 

The  court  instructed  the  jury  as  follows : 

"I  further  instruct  you,  gentlemen,  that,  in  the  raising 
of  the  cant  in  question,  whatever  was  necessary  or  needful 
or  useful  in  order  to  raise  the  cant  in  an  ordinarily  safe 
manner,  and  consistent  with  the  care  and  caution  necessary 
to  render  safe  and  free  from  danger  the  workmen  engaged 
in  it,  are  instrumentalities  or  appliances,  within  the  mean- 
ing of  the  law,  whether  the  same  be  ropes,  engines,  plat- 
forms or  staging,  or  servants ;  and  it  is  the  duty  of  the  mas- 
ter, or  its  vice  principal  or  yard  foreman  having  charge  of 
the  raising  of  this  cant,  to  furnish  all  such  necessary  instru- 
mentalities and  appliances,  whether  ropes,  machinery,  stag- 
ing, or  servants,  and  that  they  shall  be  reasonably  suitable 
and  competent." 

This  is  assigned  as  error.  The  appellant  claims  that 
this  instruction  makes  the  master  the  insurer  or  guarantor 
of  the  servant's  carefulness  at  all  times,  no  matter  how  care- 
ful the  master  has  been  in  the  selection  of  his  employees. 
It  claims  that  the  error  in  the  instruction  is  twofold :  First^ 
there  was  no  claim  in  the  pleadings  that  Srouf  e  had  been  re- 
quired to  work  with  an  incompetent  fellow  servant,  and 
this  instruction  is  therefore  outside  the  issues,  and  must 
have  tended  to  confuse  and  mislead  the  jury ;  and,  second- 
ly, that  it  does  not  correctly  state  the  law,  as  the  master  is 
not  bound  at  all  hazards  to  furnish  his  servants  with  compe- 
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tent  fellow  servants ;  he  is  only  bound  to  use  reasonable  care 
in  the  selection  of  servants,  and  reasonable  care  in  the  re- 
tention of  them.  If  the  instruction  stood  alone,  there 
would  be  ground  for  the  criticism.  But  the  court  also  told 
the  jury,  in  other  portions  of  his  instructions,  that  "the 
care  required  by  the  master  in  selecting  competent  em- 
ployees is  commensurate  with  the  care  required  in  selecting 
adequate  machinery" ;  and  the  court,  in  instructing  as  to 
the  care  required  in  selecting  machinery,  in  effect  told  the 
jury  that  it  was  the  duty  of  the  master  to  use  reasonable 
care  to  provide  his  employees  with  suitable  instrumentali- 
ties and  appliances,  and  to  keep  them  in  reasonably  safe 
condition,  and  to  provide  his  employees  with  a  reasonably 
safe  place  in  which  to  work.  Taking  all  the  instructions 
together,  the  court  told  the  jury  that  it  was  the  duty  of  the 
master  to  provide  all  necessary  appliances,  including  serv- 
ants, and  that  they  were  to  be  reasonably  suitable  and  com- 
petent; and  he,  in  effect,  told  the  jury  that  the  master  had 
discharged  his  duty  in  this  respect  when  he  had  exercised 
reasonable  care  to  provide  such.  We  think  that  this  is  a 
correct  statement  of  the  law.  The  instructions,  taken  as  a 
whole,  show  that  the  court  told  the  jury  it  was  the  duty  of 
the  master  to  furnish  reasonably  suitable  and  safe  machin- 
ery, appliances,  and  servants,  and  that  the  defendant  dis- 
charged this  duty  when  it  had  exercised  ordinary  and  reas- 
onable care  in  so  doing. 

As  to  the  contention  of  the  appellant  that  this  was  beyond 
the  pleadings,  the  pleadings  alleged  carelessness  and  negli- 
gence in  the  vice  principal  in  the  arranging  of  his  appli- 
ances ;  and  if  the  vice  principal  was  thus  incompetent,  from 
which  the  jury  might  infer  that  he  was,  and  if  Redman 
was  in  the  discharge  of  the  duty  by  the  master  to  the  serv- 
ant, his  incompetency  was  likewise  within  the  pleadings. 
But  we  think  that  the  use  of  the  word  "servant"  in  the  in- 
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struction  did  not  mislead  the  jury,  and  it  was  not  contrary 
to  law,  and  was  applicable  under  the  facts  in  this  case. 

"An  instruction  must  always  be  construed  in  the  light 
of  the  evidence  in  the  particular  case  in  which  it  is  given, 
and,  if  applicable  to  the  evidence  of  that  case,  it  will  not 
be  held  erroneous,  even  though  conditions  may  be  conceived 
where  it  would  not  be  a  correct  statement  of  the  law."  Al- 
lend  v.  Spokane  &  N.  Ry.  Co.,  21  Wash.  324  (58  Pac. 
244). 

The  court  instructed  as  follows : 

"Mere  negligence  on  the  part  of  the  deceased,  or  of  the 
fellow  workmen  or  colaborers,  will  not  be  sufficient  to  pre- 
vent recovery  by  plaintiff  for  injury  caused  by  the  negli- 
gence of  the  defendant.  You  must  find  from  the  prepon- 
derance of  the  testimony  that  the  negligence  of  the  deceased 
or  his  fellow  servant,  if  any,  was  not  remote,  but  was  the 
proximate  cause,  or  proximately  contributed  to  the  death  of 
the  deceased.  Where  the  negligence  of  a  fellow  servant  is 
combined  with  the  negligence  of  the  master,  and  this  com- 
bined negligence  causes  an  injury,  the  company  is  liable." 

This  is  assigned  as  error.  The  error  contended  for  is  in 
the  following  language:  "Merc  negligence  on  the  part  of 
the  deceased  ...  is  not  sufficient  to  prevent  recov- 
ery .  .  .  for  injury  caused  by  the  negligence  of  the 
defendant,"  The  appellant  contends  that  this  is  an  in- 
struction as  to  comparative  negligence,  and,  as  the  doctrine 
of  comparative  negligence  does  not  obtain  in  this  state,  that 
it  is  erroneous.  We  have  read  with  care  every  word  of 
testimony  in  this  case.  There  is  not  a  particle  of  evidence 
of  negligence  on  the  part  of  the  deceased.  There  is  no  evi- 
dence from  which  the  jury  could  infer  such  negligence. 
Hence  mere  reference  to  negligence  on  the  part  of  the  de- 
ceased in  the  instruction,  if  error,  was  harmless.  The  in- 
struction is  simply  to  the  effect  that  where  the  negligence 
of  a  fellow  servant  is  combined  with  the  negligence  of  the 
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master,  and  this  combined  negligence  causes  an  injury,  the 
master  is  liable.  This  is  a  correct  statement  of  the  law. 
Grand  Trunk  Ry.  Co.  v.  Cummings,  106  U.  S.  700  (1  Sup. 
Ct.  493)  ;  Towns  v.  Vichsburg,  etc.,  R.  R.  Co.,  37  La.  Ann. 
630  (55  Am.  Rep.  508)  ;  Ellis  v.  New  York,  etc.,  R.  R. 
Co.,  95  N.  Y.  546. 

At  the  close  of  the  respondent's  testimony  the  appellant 
challenged  the  sufficiency  of  the  evidence,  and  moved  the 
court  to  take  the  case  from  the  jury  and  direct  a  verdict,  for 
the  defendant.  This  motion  was  denied.  The  motion  was 
renewed  at  the  close  of  the  entire  testimony  and  denied. 
The  refusal  of  the  court  to  grant  these  motions  is  assigned 
as  error.  The  evidence  at  the  close  of  the  respondent's  tes- 
timony tended  to  show  that  the  knot  in  the  rope  fouled  the 
rope;  that  the  rope  ran  over  the  top  of  the  spales;  that  it 
was  negligence  to  use  the  rope  with  the  knot  in  it  in  that 
way ;  that,  when  the  cant  would  not  come  down  to  its  place, 
the  foreman,  Monk,  took  hold  of  the  fall  and  threw  his 
weight  upon  it  to  pull  it  down ;  that  this  released  the  knot, 
causing  the  cant  to  fall  and  knock  down  the  staging  on 
which  Sroufe  stood.  Matthewson,  engineer  at  the  donkey 
engine,  testified,  in  substance,  that,  after  the  cant  had  been 
hoisted,  they  had  been  lowering  according  to  signal  gradu- 
ally for  two  minutes  or  so,  during  which  time  the  rope  re- 
sponded and  paid  out  Then  it  ceased  to  pay  out.  The  sig- 
nal for  slack  continued  for  two  or  three  minutes  longer, 
during  all  of  which  time  the  slack  was  being  paid  out  in 
obedience  to  the  signal,  and  being  piled  upon  the  wharf  un- 
derneath the  platform.  At  least  fifteen  or  twenty  signals 
for  slack  w?ere  given  while  it  was  thus  being  paid  out  and 
piled  up.  Finally  Redman  gave  the  signal  "All  gone,"  or 
kiLet  go,"  and  immediately  went  aft.  At  this  time  many 
feet,  of  the  rope  were  piled  ui>on  the  wharf.  Two  or  three 
minutes  after  Redman  went  aft,  the  cant  fell.    The  evi- 

26—28  wash. 
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dence  tends  to  show  that  Redman's  last  signal  was,  "All 
gone."  Monh  then  took  hold  of  the  rope  and  pulled,  and  at 
the  same  time  told  the  deceased,  who  was  upon  the  upper 
staging,  to  take  a  bar  and  pinch  away  from  the  harping 
the  top  of  the  cant.  Srouf  e  looked  up  at  the  block.  Monk 
hallooed,  "Never  mind  the  rope,"  and  commenced  pulling 
on  it  towards  him  to  get  some  slack.  The  cant  commenced 
to  slide,  and  all  at  once  "away  she  went."  Monk  stated  to 
Srouf e,  the  brother  of  the  deceased,  shortly  after  the  acci- 
dent, that  they  had  considerable  trouble  with  the  cant,  and 
things  did  not  go  right;  that  he  had  been  calling  for  slack, 
and  could  not  get  it ;  that  the  cant  hung  quite  a  little  while, 
but  would  not  come  down ;  and  that  he  thought  he  might 
get  a  little  slack  by  pulling  on — surging  on — the  rope,  and 
he  took  hold  of  it,  and  as  he  surged  on  the  rope  it  went  with 
a  rush.  Monk  further  stated  to  this  witness  that  there  was 
a  knot  in  the  rope,  and  the  knot  might  have  fouled  or 
caught  something.  It  is  true  that  the  testimony  fails  to 
show  directly  and  positively  that  the  fouling  of  the  knot 
caused  the  accident.  From  the  evidence,  however,  this  may 
reasonably  be  inferred.  As  was  said  by  us  in  the  case  of 
Abrams  v.  Montana  &  Seattle  Ry.  Co.,  27  Wash.  507  (68 
Pac.  78),  where  there  was  no  direct  proof  that  the  fire  that 
caused  the  injury  complained  of  escaped  from  the  passing 
engine : 

"The  respondent  was  not  obligated  to  prove  these  facta 
by  the  direct  evidence  of  an  eyewitness,  nor  by  proofs 
which  would  leave  them  beyond  the  possibility  of  a  doubt. 
It  was  sufficient  if  he  established  them  by  the  proof  of 
circumstances  which  lead  reasonably  to  their  inference, 
and  which  ordinarily  satisfies  an  unprejudiced  mind  of 
their  truth." 

This  language,  we  think,  can  be  applied  to  the  facts  in  " 
this  case;  and  the  jury  would  be  warranted  in  believing 
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from  the  evidence  that  the  rope  fouled,  and  held  the  cant 
in  place,  and  that  it  would  not  have  fouled  but  for  the 
knot  in  it,  and  that  by  reason  of  the  slack  being  out,  and 
the  weight  of  Monk  thrown  upon  the  rope,  the  knot  was 
suddenly  loosened,  thereby  causing  the  cant  to  fall,  knock- 
ing down  the  platform  upon  which  the  deceased  was  at 
work,  and  thereby  causing  his  death.  We  do  not  think, 
therefore,  that  the  court  erred  in  denying  a  motion  for 
nonsuit.  The  testimony  of  the  appellant  tended  to  show 
that  the  rope  ran  under  the  spales ;  that,  if  it  ran  over  the 
top  of  the  spales,  it  was  liable  to  foul.  The  testimony 
also  tended  to  show  that,  if  the  rope  ran  under  the  spales, 
it  might  have  fouled  on  the  wharf,  or  on  one  of  the 
shores.  The  use  of  the  rope  with  the  knot  in  it,  under 
the  circumstances  of  this  case,  as  a  matter  of  negligence, 
was  for  the  jury.  We  do  not  think,  therefore,  that  the 
court  erred  in  denying  these  motions. 

The  judgment  of  the  court  below  is  affirmed,  with 
costs  to  the  respondents. 

Reavis,  C.  J.,  and  Hadley,  Mount,  Fullerton, 
Anders,  and  Dunbar,  JJ.,  concur. 
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The  State  of  Washington  on  the  Relation  of  William 
M.  Byers,  v.  Superior  Court  of  Spokane  County. 

APPEAXABLE    OBDEB TEMPOBABY    INJUNCTION  —  COMMANDING    DELIV- 
ERY OF  PROPEBTY  PENDING  ACTION. 

In  an  action  by  a  corporation  for  a  mandatory  injunction  re- 
quiring one  who  had  been  secretary  to  turn  over  the  books,  papers 
and  money  belonging  to  that  office  to  one  claimed  to  have  been 
elected  his  successor,  an  order  of  the  court  requiring  defendant 
to  turn  over  such  property  to  the  president  pending  the  litigation, 
owing  to  a  dispute  as  to  who  was  the  legally  elected  secretary, 
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is  a  temporary  mandatory  injunction  and  appealable  under  Bal. 
Code,  §  6500,  subd.  3. 

SAME. 

Bal.  Code,  §  6640,  which  provides  that  if  a  party  to  an  action 
"has  in  his  possession,  or  under  his  control,  any  money,  or  other 
thing  capable  of  delivery,  which,  being  the  subject  of  the  litiga- 
tion, is  held  by  him  as  trustee  for  another  party,  or  which  belongs 
or  is  due  to  another  party,  the  court  may  order  the  same  to  be  de- 
posited in  court,  or  delivered  to  such  party,  with  or  without  se- 
curity, subject  to  the  further  direction  of  the  court,"  is  inappli- 
cable to  property  held  by  an  officer  by  virtue  of  his  office,  such 
as  money,  books,  and  insignia  of  office,  which  are  held,  by  a 
tenure  different  from  that  of  a  mere  trustee. 

SAME  —  SUPERSEDEAS. 

On  an  appeal  from  an  order  awarding  a  temporary  mandatory 
injunction,  commanding  an  officer  of  a  corporation  to  deliver 
the  property  belonging  to  his  office  to  another,  the  order  may  be 
superseded  in  that  respect. 

Original  Application  for  Injunction. 

Crow  &  Williams,  for  relator. 
Stoll  &  Matdonald,  for  respondent. 

Tho  opinion  of  the  court  was  delivered  by 

Mount,  J. — The  Standard  Gold  Mining  Company,  a 
corporation,  brought  an  action  in  the  superior  court  of  Spo- 
kane county  against  the  relator  above  named,  and  alleged 
that  on  the  13th  day  of  April,  1900,  relator  was  secretary 
and  treasurer  of  the  plaintiff  corporation,  and,  as  such, 
received  for  the  use  of  the  corporation  certain  books,  pa- 
pers, and  money  belonging  to  the  corporation ;  that  relator 
still  retains  the  same  in  his  possession ;  that  on  the  6th  day 
of  Xovember,  1901,  relator's  term  as  such  secretary-treas- 
urer expired,  and  his  successor  was  duly  elected  and  quali- 
fied; that,  prior  to  the  commencement  of  the  action,  de- 
mand was  made  of  relator  for  the  books,  papers,  and  money, 
which  demand  was  refused ;  that  the  plaintiff  corporation 
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is  unable  to  perform  its  functions,  or  to  transact  its  bus- 
iness and  care  for  its  property,  without  the  possession  of 
its  books,  papers,  and  money ;  that  relator  is  insolvent, — 
and  prays  (1)  that  a  mandatory  injunction  issue,  requir- 
ing the  relator  to  deliver  to  said*    corporation    or    some 
proper  officer  thereof,  the  books,  papers,  and  money  de* 
scribed;  and  (2)  for  a  judgment  for  the  money,  and  pos- 
session of  the  books  and  papers,  and  for  damages  for  the 
unlawful  detention  thereof.     Thereafter,  while  the  action 
was  pending,  and  before  the  issues  were  made  up,  the 
cause  came  on  for  hearing  upon  motion  of  the  plaintiff 
for  a  temporary  order  requiring  relator  to  deliver  the 
books,  papers,  and  money  in  his  possession  to  the  corpora- 
tion pending  the  action.     This  motion  was  heard  upon  af- 
fidavits filed  on  the  part  of  both  plaintiff  and  relator,  and 
the  court,  on  February  15,  1902,  made  a  temporary  order, 
as  prayed  for,  restraining  the  relator  from  refusing  access 
to  the  property  of  plaintiff,  and  directing  the  relator  to 
turn  over  to  the  president  of  the  plaintiff  corporation 
the  books  and  papers  described,  and  $373.98,  which  it  was 
admitted  the  relator  had  in  his  possession,  belonging  to 
plaintiff.     Thereafter  relator  gave  notice  of  appeal  from 
said  order,  and  requested  the  court  to  fix  a  supersedeas 
bond  staying  the  mandatory  part  of  the  order.     This  re- 
quest was  refused  by  the  court.     Application  was  there- 
upon made  to  this  court  for  a  writ  of  mandate  requiring 
respondent  to  fix  a  supersedeas  bond.     An  order  was  is- 
sued out  of  this  court  requiring  the  respondent  to  show 
cause  why  the  amount  of  the  supersedeas  bond  should  not 
be  fixed.     The  respondent  on  the  return  day  of  the  writ 
answered  substantially  that  the  order,  being  in  the  nature 
of  a  temporary  injunction,  cannot  be  superseded;  that  a 
controversy  exists  between  the  plaintiff  and  defendant  in 
the  action  named  as  to  whether  defendant  or  one  James 
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Dawson  is  secretary-treasurer  of  the  plaintiff  corporation ; 
that  relator  made  no  claim  to  the  ownership  of  the  books 
and  money ;  that  because  of  such  controversy  the  business 
of  the  corporation  was  embarrassed;  that  the  said  books, 
papers,  and  money  were  iiecessary  to  carry  on  the  business 
of  the  corporation;  and  that  relator  could  not  complain 
if  the  possession  of  the  property  was  taken  from  him  tem- 
porarily and  placed  in  the  hands  of  the  corporation ;  and 
that  the  order  made,  in  so  far  as  it  directed  relator  to 
turn  over  the  property,  is  not  an  appealable  order.  Two 
questions  are  presented  for  our  consideration  upon  this 
answer:  (1)  Is  the  order  appealable,  under  the  statute? 
and  (2)  if  appealable,  may  such  an  order  be  superseded? 
1.  The  Code,  at  §  6500,  Bal.  Code,  provides: 

"Any  party  aggrieved  may  appeal  to  the  supreme  court 
.  .  .  3.  From  any  order  granting  or  denying  a  mo- 
tion for  a  temporary  injunction,  heard  upon  notice  to  the 
adverse  party." 

It  is  conceded  that  the  portion  of  the  order  re- 
straining the  defendant  from  doing  any  act  may  be 
reviewed  here  on  appeal,  but  it  is  argued  that  that  portion 
of  the  order  requiring  defendant  to  turn  over  the  property 
described  is  interlocutory,  and  authorized  by  §  5460,  Bal. 
Code,  and  therefore  not  appealable.  The  section  referred 
to  reads  as  follows : 

"When  it  is  admitted  by  the  pleading  or  examination  of 
a  party  that  he  has  in  his  possession,  or  under  his  control, 
any  money,  or  other  thing  capable  of  delivery,  which,  being 
the  subject  of  the  litigation,  is  held  by  him  as  trustee  for 
another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may  order  the  same  to  be  deposited  in  court,  or 
delivered  to  such  party,  with  or  without  security,  subject 
to  the  further  direction  of  the  court" 

This  section  of  the  statute  does  not  refer  to  property 
held  by  an  officer  by  virtue  of  his  office,  as  in  the  present 
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case.  It,  no  doubt,  refers  to  property  held  by  a  party  as 
trustee,  simply,  with  no  rights  thereto  other  than  as  trustee, 
or,  to  property  belonging  or  due  to  another  party  claiming 
it.  But  property  held  by  an  officer  by  virtue  of  his  office, 
such  as  money,  books,  and  insignia  of  office,  is  held  by  a 
tenure  different  from  that  of  a  mere  trustee.  While  the 
books,  papers,  and  files  in  the  office  of  the  secretary  of  a 
corporation,  either  public  or  private,  or  money  in  the 
hands  of  a  treasurer  of  such  corporation,  belong,  of  course, 
to  the  corporation,  the  possession  belongs  to  the  office  or 
officer  who  holds  it.  So  long  as  he  holds  the  office  he  must 
hold  the  property.  Corporations  conduct  their  business  by 
officers  authorized  to  hold  the  office  and  the  property  per- 
taining thereto.  Under  this  section  of  the  Code  the  court 
would  have  no  authority  to  take  the  property  of  the  cor- 
poration from  the  possession  of  one  officer  and  deliver  it  to 
another  not  authorized  by  the  charter  and  by-laws  of  the 
corporation  to  hold  it  The  object  of  the  original  action, 
according  to  the  complaint,  is  to  obtain  possession  of  the 
property  described;  and  for  that  purpose  a  mandatory 
injunction  is  prayed,  commanding  the  defendant  to  deliver 
the  property  to  James  Dawson,  who,  it  is  claimed,  is  suc- 
cessor in  office  of  relator.  By  the  return  of  the  respondent 
herein  to  the  writ,  it  appears  that  there  is  a  dispute  between 
the  corporation  and  relator  as  to  whether  relator  or  James 
Dawson  is  the  legally  elected  secretary  and  treasurer  of 
the  corporation.  Upon  a  hearing  for  a  temporary  restrain- 
ing order,  the  court  issued  a  temporary  mandatory  order 
requiring  relator  to  deliver  the  books,  papers,  and  money 
belonging  to  his  office  to  the  president  of  the  corporation ; 
thus  temporarily  depriving  relator  of  the  possession  of 
the  property,  and  consequently  of  the  office  pending  the 
litigation.  It  is  clear  that  this  was  more  than  a  prohibitory 
restraining  order,  which  is  usually  an  order  to  preserve  the 
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status  of  the  property  pending  the  litigation.  It  changed 
the  status  of  the  parties  by  changing  the  possession,  not 
only  of  the  property,  but  also  of  the  office.  The  order 
made  by  the  court  was  a  temporary  mandatory  injunction 
granting  the  same  temporary  relief  which  the  complaint 
asked  to  be  made  permanent,  and  is,  in  our  opinion,  under 
the  statute  appealable. 

2.  It  was  held  by  this  court  in  State  ex  rel.  Commercial 
Electric  L.  &  P.  Co.  v.  Stallcup,  15  Wash.  263  (46  Pac. 
251),  that  an  order  granting  a  temporary  prohibitive 
injunction  cannot  be  superseded  or  suspended  by  an  appeal. 
We  are  satisfied  that  the  rule  there  announced  is  in  accor- 
dance with  the  great  weight  of  authority,  and  is  correct. 
It  was  said  in  the  case,  at  page  269 : 

"We  think  that  the  true  rule  is  laid  down  in  Merced 
kilning  Co.  v.  Fremont  [7  Gal.  130],  supra,  viz. :  kA  stay 
of  proceedings,  from  its  nature,  only  operates  upon  orders 
or  judgments  commanding  some  act  to  be  done,  and  does 
not  reach  a  case  of  injunction;9  " 

thus  recognizing  a  distinction  between  an  order  changing 
the  status  of  the  parties  and  one  which  maintains  the 
status  quo.  It  was  said  in  Stewart  v.  Superior  Court,  100 
Cal.  543  (35  Pac.  156,  563)  : 

"The  purpose  of  an  injunction  is  to  hold  the  subject  of 
the  litigation  in  statu  quo  until  a  final  determination.  It 
is  doubtless  true  as  a  general  rule  that  an  injunction  is 
not  dissolved  or  suspended  by  an  appeal,  but  there  are 
exceptions  to  the  general  rule,  and  these  exceptions  are 
where  the  judgment  commands  or  permits  some  act  to  be 
done.    In  such  cases  a  stay  of  proceedings  can  be  had." 

See,  also,  Mark  v.  Superior  Court,  129  Cal.  1  (61  Pac 
436).  The  statute  of  California  relating  to  appeals  in 
injunctional  orders  is  substantially  the  same  as  the  statute 
of  our  own  state.  In  the  case  of  State  ex  rel.  Smith  v. 
Sachs,  3  Wash.  96  (27  Pac,  1075),  where  the  relator  by 
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final  judgment  was  ousted  from  the  office  of  clerk  of  a 
school  district,  and  the  court  had  refused  to  fix  a  super- 
sedeas bond  on  appeal,  this  court  held,  under  the  statute 
then  in  force,  that  relator  was  entitled  to  supersede  the 
judgment,  and  that  it  was  the  duty  of  the  trial  judge  to 
fix  the  amount  of  the  bond.  In  the  case  of  State  ex  rel. 
Bank  v.  Superior  Court,  12  Wash.  677  (42  Pac.  123), 
where  a  temporary  receiver  was  appointed,  and  directed 
to  take  possession  of  a  bank  pending  the  litigation,  this 
court  held,  under  the  statute  now  in  force,  that  where  an 
appeal  had  been  taken  from  the  order  the  appellant  was 
entitled  to  a  stay  of  proceedings.  The  principle  enunciated 
in,  this  case,  it  seems,  is  the  same  as  the  one  now  before 
us.  The  case  of  Fawcett  v.  Superior  Court,  15  Wash. 
342  (46  Pac.  389,  55  Am.  St.  Rep.  894)  did  not  expressly 
overrule  State  ex  rel.  Smith  v.  Sachs,  supra,  but  very  much 
modified  the  effect  of  that  decision.  Xor  did  it  overrule 
State  ex  rel.  Bank  v.  Superior  Court,  supra,  but  distin- 
guished that  case  by  reason  of  the  fact  that  the  final  judg- 
ment in  Fawcett  v.  Superior  Court  was  self-executing.  The 
gist  of  the  decision  in  Fawcett  v.  Superior  Court  was  that 
the  effect  of  the  appeal  in  the  quo  warranto  case,  after  the 
statutory  bond  had  been  filed,  was  to  leave  the  proceedings 
in  the  same  situation  as  they  were  in  at  the  time  the  appeal 
bond  was  filed  and  the  appeal  became  effectual,  and,  inas- 
much as  the  judgment  of  ouster  was  self -executing,  Faw- 
cett was  not  restored  to  his  former  office  by  the  filing  of  a 
bond  to  stay  proceedings.  In  other  words,  the  stay  of 
proceedings  did  not  change  the  status  quo  of  the  parties. 
A  temporary  mandatory  order  cannot  Ik*  held  to  be  self- 
executing. 

The  order,  therefore,  being  an  appealable  order,  under 
the  statute,  may  be  superseded  in  so  far  as  it  commands 
the  relator  to  deliver  the  property  to  another;    and  upon 


410  BRACKA   v.    FISH. 


Opinion  Per  Curiam.  [28  Wash. 


Vf* 


the  appeal  being  taken  and  request  made  for  a  supersedeas 
bond,  it  was  the  duty  of  the  court  to  fix  the  bond  requested. 
The  writ  will  issue  accordingly. 

Reavis,  C.  J.,  and  Fullerton,  Hadley,  White,  An- 
ders and  Dunbar,  JJ.,  concur. 


[No.  4033.     Decided  April  28,  1902.] 

A.  A.  Bracka,  Appellant,  v.  William  H.  Fish  et  tix., 
Respondents. 

NEW    TRIAL  —  DISCRETION    OF   COURT.  ' 

The  action  of  the  trial  court  In  granting  defendants*  motion 
for  a  new  trial,  based  upon  substantially  the  same  facts  upon 
which  it  had  denied  their  motions  against  setting  the  cause  for 
trial  and  for  a  continuance  because  they  were  not  prepared  for 
trial,  being  a  matter  within  the  court's  discretion,  will  not  be 
reviewed,  where  there  is  no  showing  of  abuse. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  H.  Prather,  Judge,  Affirmed. 

Robertson,  Miller  &  Rosenhaupt,  for  appellant 
W.  W.  Thornton,  for  respondents. 

Per  Curiam. — This  cause  was  before  this  court  on 
appeal,  and  is  reported  in  23  Wash.  646  (63  Pac.  561), 
and  there  reversed  and  remanded  for  further  proceedings. 
It  appears  that  after  the  remittitur  was  returned  to  the  su- 
perior court  the  counsel  for  respondents  withdrew  from  the 
cause,  and  that  the  cause  was  noted  for  trial  thereafter  by 
counsel  for  appellant,  and  notice  by  mail  given  to  the 
respondents  of  the  setting  of  the  cause.  On  the  day  the 
cause  was  set  for  trial,  respondents  moved  to  vacate  the 
order  setting  the  cause  for  trial.  This  motion  was  based 
upon  affidavits.    Upon  the  hearing  the  motion  was  refused. 
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A  continuance  was  then  prayed  on  the  ground  that  the 
respondents  were  not  prepared  for  trial.  The  court  refused 
the  continuance  and  directed  the  trial,  and,  upon  the  intro- 
duction of  testimony,  discharged  the  jury  and  entered  judg- 
ment in  favor  of  the  appellant.  Defendant  moved  for  a 
new  trial.  The  motion  for  a  new  trial  and  affidavits  in  sup- 
port thereof  set  up  substantially  the  same  facts  that  were 
urged  against  the  setting  of  the  cause  for  trial,  and  in  the 
request  for  a  continuance  because  respondents  were  not 
prepared  for  trial.  The  court  granted  the  motion  for  a  new 
trial,  from  which  appellant  has  appealed.  From  an 
inspection  of  the  record,  we  are  satisfied  that  the  order 
granting  the  new  trial  is  entirely  within  the  discretion  of 
the  superior  court,  and  it  will  not  be  reviewed  here. 
Affirmed. 


[No.  4167.     Decided  April  23,  1902.] 

R  T.  Daniel,  Appellant,  v.  Gold  Hill  Mining  Company 
et  at..  Respondents. 

FOREIGN     LAWS PRESUMPTIONS  —  LIABILITY      OF      CORPORATE     STOCK 

TO  EXECUTION. 

Under  the  rule  that  the  laws  of  a  foreign  state,  when  not 
pleaded,  must  be  presumed  to  be  the  same  as  our  own,  no  pre- 
sumption can  arise  that  the  laws  of  British  Columbia  authorize 
the  sale  of  the  stock  of  a  stockholder  of  a  foreign  corporation 
doing  business  In  that  province  on  an  execution  issued  on  a  judg- 
ment there  against  such  stockholder,  since  there  is  no  law  of 
this  state  authorizing  execution  sales  of  that  character. 

SAME LICENSING   FOREIGN  CORPORATIONS   TO   DO  BUSINESS. 

Since  the  act  of  British  Columbia  authorizing  foreign  corpor- 
ations to  do  business  in  that  province  contains  no  express  declar- 
ation that  such  corporations,  on  complying  with  the  act,  shall  be- 
come domestic  corporations,  the  effect  of  the  act  Is  merely  to 
license  foreign  corporations  to  do  business  In  the  province,  and 
not  to  make  them  domestic  corporations. 
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ESTOPPEL  —  acquiescence:  in  void  execution  sale. 

The  fact  that  defendants,  whose  shares  of  stock  In  a  corpor- 
ation of  this  state  had  been  wrongfully  sold  on  execution  in 
British  Columbia  in  partial  satisfaction  of  a  judgment  there 
against  them,  paid  the  balance  of  the  judgment,  as  shown  after 
credit  of  the  amount  realized  from  the  execution  sale,  would  not 
constitute  a  ratification  of  the  void  sale,  nor  estop  them  from 
urging  its  invalidity. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  H.  Pbather,  Judge.     Affirmed. 

Samuel  R.  Stern,  for  appellant 
P.  F.  Quimij  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — The  amended  complaint  in  this  action, 
omitting  title  and  jurat,  is  as  follows: 

"Plaintiff,  by  this  his  first  amended  complaint,  alleges : 

"1.  That  at  all  the  times  herein  mentioned  he  was,  and 
still  is,  a  resident  of  the  city  of  Spokane,  Washington,  and 
that  the  defendant  Gold  Hill  Mining  Company  was,  and 
still  is,  a  duly  incorporated  mining  company,  organized  and 
existing  under  the  laws  of  the  state  of  Washington,  having 
filed  its  articles  of  incorporation  in  the  county  auditor's 
office  of  Spokane  county  on  October  2,  1895.  [And  that, 
among  the  objects  of  said  corporation  was  the  transaction 
of  a  general  mining  business,  such  as  locating,  acquiring, 
procuring,  holding,  buying,  selling,  leasing,  and  operating 
mining  properties  in  the  province  of  British  Columbia,] 
and  that  its  capital  stock  was  five  hundred  thousand  shares, 
of  the  par  value  of  one  dollar  ($1)  each. 

"2.  That  the  defendant  John  T.  Sullivan  is  the  present 
acting  and  duly  qualified  secretary  of  said  mining  com- 
pany, and  has  charge  of  the  books,  papers,  stock-books,  seal, 
and  other  property  of  said  mining  company,  contained  in 
the  office  of  said  company,  at  Spokane,  Washington. 

"3.  That  the  other  defendants  above  named,  to-wit, 
John  T.  Sullivan,  Michael  Doneen,  E.  J.  Dyer,  George 
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Comegys,  Fred  C.  Davidson,  Edward  Welch,  and  E.  J. 
Doneen,  are  stockholders  and  trustees  of  the  said  mining 
company,  and  are  all  residents  of  the  city  of  Spokane. 

"[4.  That  the  said  Gold  Hill  Mining  Company  has, 
since  its  incorporation,  acquired  certain  mining  properties 
in  the  Province  of  British  Columbia,  and  has  prosecuted  all 
its  actual  business  within  said  province,  being  a  corpora- 
tion of  the  state  of  Washington  for  convenience  only,]  and 
because  it  was  organized  by  residents  of  the  state  of  Wash- 
ington, who  are  its  chief  stockholders. 

"[5.  That  in  order  to  prosecute  its  business  within  the 
Province  of  British  Columbia,  the  said  mining  company 
was  required  by  the  statutes  of  the  said  Province  of  British 
Columbia  to,  and  did  in  accordance  with  the  provisions  of 
said  statutes,  maintain  an  office  within  the  said  province, 
to-wit,  at  Rossland,  B.  C,  and  designated  an  agent,  to-wit, 
J.  A.  McDonald,  of  Rossland,  B.  C,  all  in  pursuance  of 
Section  140,  Chapter  44,  of  the  Revised  Statutes  of  British 
Columbia;  and  a  copy  of  said  Act  is  hereto  annexed,  and 
made  part  hereof.] 

"[6.  That  the  only  property  owned  or  acquired  by  the 
said  mining  company  was  known  as  the  'Gold  Hill  mineral 
claim/  and  situated  within  a  few  miles  of  the  said  citv  of 
Rossland,  B.  C] 

"[7.  That  the  defendants  above  named,  other  than  the 
Gold  Hill  Mining  Company  and  John  T.  Sullivan,  were 
trustees  of  the  said  Gold  Hill  Mining  Company,  and  while 
acting  as  such  trustees  did,  as  this  plaintiff  had  reason  to 
believe,  conspire,  for  the  purpose  of  defrauding  plaintiff 
and  other  stockholders  of  the  said  Gold  Hill  Mining 
Company,  to  sell  said  Gold  Hill  Mineral  Claim  at  an  inade- 
quate price;  and,  in  order  to  prevent  the  perpetration  of 
said  fraud,  this  plaintiff  brought  an  action  in  the  supreme 
court  of  British  Columbia  against  the  Gold  Hill  Mining 
Company  and  all  of  the  above  defendants,  except  the 
defendant  Sullivan,  by  serving  process  upon  the  said 
McDonald,  as  agent  aforesaid,  then  empowered  to  accept 
service,  and  also  by  publication  of  summons;  and  that, 
thereafter,  the  defendants  in  that  action  appeared  by  their 
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counsel,  Messrs.  Bowes  &  Senkler,  and  contested  the  said 
suit,  and  the  same  proceeded  to  trial  upon  the  personal 
appearance  of  said  defendants,  and  by  their  said  attor- 
ney;] and  that,  on  September  18,  1897,  this  plaintiff  pro- 
cured a  judgment  against  said  defendants,  [declaring  the 
purported  conveyance  of  the  said  Gold  Hill  mineral  claim 
to  the  defendant  Edward  Doneen  to  be  null  and  void  and 
in  fraud  of  this  plaintiff  and  other  stockholders,]  and  for 
costs  against  said  defendants,  and  that,  thereafter,  said 
defendants,  by  their  said  attorneys,  prosecuted  an  appeal 
from  said  decision,  which  said  appeal,  coming  on  to  be 
heard  at  Victoria,  in  the  Province  of  British  Columbia, 
was  dismissed,  and  judgment  rendered  for  this  plaintiff 
against  said  defendants,  on  February  10,  1899,  for  the  sum 
of  $376.29,  and  of  all  which  said  defendants  herein  had 
due  and  personal  notice ;  that,  upon  the  said  judgment,  an 
execution  was  duly  issued  to  the  sheriff  of  South  Kootenay, 
B.  C,  and  as  required  by  the  statutes  of  British  Columbia ; 
and  said  sheriff  thereafter,  [to  the  personal  knowledge  of 
said  defendants,]  sold  all  the  right,  title,  and  interest  of 
the  defendants  E.  J.  Doneen,  Michael  Doneen,  F.  C. 
Davidson,  Edward  Welch,  and  E.  J.  Dyer  to  their  respec- 
tive shares  of  the  capital  stock  of  the  said  Gold  Hill  Mining 
Company,  and  amounting  in  all  to  the  sum  of  211,500 
shares,  as  follows : 
Certificate  Defendant  from 

No.  whom  seized.  No.  of  shares. 

65 E.  J.  Doneen 1,000 

101 "         "        10,000 

102 "         "        30,000 

103 "         "        5,000 

104 "         "        2,500 

105 "         "        1,500 

107 "         "        500 

109 "         "        35,000 

112.. .      "         "        50,000 

115 "         "        400 

87 Michael  Doneen 50,000 


DANIEL  V.  GOLD  HILL  MINING  CO.  415 

Apr.  1902.]  Opinion  of  the  Court— White,  J. 

18 F.  C.  Davidson 10,000 

19 "         "        10,000 

111 "         "       5,000 

114 Edward  Welch 100 

30 E.  J.  Dyer 500 


Total $211,500 

"That,  before  selling  said  shares  of  stock,  the  said  sher- 
iff, as  required  by  the  laws  of  the  said  Province  of  British 
Columbia,  [and  in  absence  of  any  special  provision  of  the 
law  of  the  state  of  Washington  respecting  the  sale  of  stock 
under  execution,  caused  notice  to  be  served  upon  the  said 
Gold  Hill  Mining  Company,  hereinbefore  referred  to,  and 
as  provided  by  the  said  laws  of  the  said  Province  of  British 
Columbia,  which  said  notice  contained  all  the  facts  showing 
the  procurement  of  the  said  judgment,  the  issuance  of  said 
execution,  the  interest  of  each  of  said  defendants  and  the 
number  of  shares  owned  by  each,  and  that  said  shares  were 
to  be  sold  at  public  auction  ,  as  provided  by  the  laws  of  the 
Province  of  British  Columbia,  on  April  28,  A.  D.  1899,  at 
the  hour  of  llo'clock  in  the  forenoon,  and  of  the  terms  and 
conditions  of  said  sale,  and  a  copy  of  the  published  notice 
of  sale  is  hereto  attached,  and  made  a  part  hereof.  And 
that  a  copy  of  said  notice  was  published  in  the  Rossland 
Miner  in  the  manner  and  for  the  times  prescribed  by  the 
statutes  of  said  British  Columbia;  and  that,  in  addition 
thereto,  such  notice  was  given  to  said  Gold  Hill  Mining 
Company  as  is  provided  by  the  statutes  of  the  state  of 
Washington  relative  to  the  attachment  of  stock  in  such  cor- 
poration, and  by  service  upon  the  secretary  of  said  com- 
pany, and  all  for  the  purpose  of  giving  full  and  ample 
notice  to  the  said  defendants,  and  to  the  said  mining  com- 
pany, and  its  officers,  of  the  sale  of  the  said  respective 
shares  of  stock  owned  by  said  defendants,  and  as  provided 
by  law.] 

"8.  That  said  sale  took  place  at  public  auction,  after 
due  advertisement,  as  provided  by  the  laws,  statutes,  and 
customs  of  British  Columbia,  and  that  the  plaintiff,  being 
the  highest  bidder  therefor,  at  the  sum  of  one  hundred  and 
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five  dollars  ($105.00),  lawful  money  of  Canada,  did  then 
and  there  become  the  purchaser  of  the  said  interest  of  all  of 
said  defendants,  and  of  the  said  shares  of  stock  owned  by 
them,  respectively,  and  that,  in  accordance  with  the  said 
sale,  and  purchase  by  this  plaintiff,  and  under  and  pur- 
suant to  the  powers  vested  in  the  said  sheriff  by  the  'Exe- 
cution Act/  said  sheriff  did  transfer  and  assign  to  the 
plaintiff  all  the  right,  title,  and  interest  of  the  said  defend- 
ants above  named,  excepting  the  said  Gold  Hill  Mining 
Company  and  John  T.  Sullivan,  in  and  to  the  said  211,500 
shares  of  said  stock  as  aforesaid,  and  plaintiff  then  became, 
and  still  is,  the  owner  of  said  shares  of  stock,  and  of  the 
interest  of  the  said  defendants  therein,  and  entitled  to  a  cer- 
tificate representing  the  said  211,500  shares,  and  to  be 
recognized  upon  the  books  of  said  Gold  Hill  Mining  Com- 
pany as  the  owner  of  the  said  shares  of  stock. 

" 9.  That  the  said  defendants  having  failed  and  neg- 
lected to  pay  the  balance  due  upon  said  judgment,  this 
plaintiff,  on  January  12,  1899,  commenced  an  action 
against  said  defendants  in  the  superior  court  of  Spokane 
county,  which  said  action  w7as  known  as  Xo.  13,831  of  the 
filing  numbers  of  causes  on  file  in  the  clerk's  office  of  Spo- 
kane county,  and  that  the  said  defendants  appeared  in  said 
action  by  Jones,  Belt  &  Quinn,  their  attorneys,  [but,  rec- 
ognizing their  liability,  and  that  there  was  no  defense, 
except  partial  payment,  before  a  trial  of  the  issues  therein 
had  been  had,  said  defendants  offered  to  pay,  and  did  pay, 
the  amount  due  on  said  judgment,  after  being  credited  the 
sum  of  one  hundred  and  five  dollars  ($105)  paid  by  the 
plaintiff  herein  upon  the  sale  of  his  said  execution,  less  the 
expenses  of  said  sale,  amounting  to  sixty-one  dollars  and 
thirty-five  cents  ($61.35),  leaving  a  credit  to  be  given  upon 
said  judgment  of  forty  three  dollars  and  sixty  five  cents 
( $43.65),  as  hereinbefore  alleged ;  and  that  said  defendants 
were  fully  aware  of  the  fact  that  said  judgment  had  been 
obtained  in  the  Province  of  British  Columbia,  that  execu- 
tion had  been  issued  thereon,  that  the  sale  was  to  be  made 
and  was  made  on  the  said  execution  at  the  time  and  in  the 
manner  hereinbefore  alleged,  and  that  said  judgment  waa 
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in  all  respects  regular  and  legal,  and  insisted  that,  as 
plaintiff  had  acquired  said  stock,  he  should  give  credit  to 
said  defendants,  and  asked  for  and  received  a  credit  for  the 
same,  and  thus  deprived  this  plaintiff  of  the  right  to  collect 
the  same  within  the  state  of  Washington,  or  elsewhere, 
where  property  of  said  defendants  might  be  found,  by  re- 
ceiving and  taking  credit  for  the  said  sum  with  full  knowl- 
edge of  said  facts,  as  hereinbefore  alleged ;  and  also  know- 
ing that  the  said  plaintiff  would  thereby  acquire  title  to  the 
said  shares  of  stock  hereinbefore  referred  to.  ] 

"10.  The  plaintiff  further  alleges  that,  prior  to  the 
commencement  of  this  action,  he  made  a  demand  upon  the 
defendant,  John  T.  Sullivan,  as  sect  rota  ry  of  said  Gold 
Hill  Mining  Company,  and  who,  as  plaintiff  alleges,  is  the 
only  representative  of  said  company  residing  in  Spokane, 
Washington,  and  having  charge  of  the  books,  stock  books, 
seal,  transfer  books,  and  other  personal  property  of  the 
said  mining  company,  but  that  the  said  Sullivan  refused, 
and  continues  to  refuse,  to  issue  to  this  plaintiff  a  certificate 
showing  his  ownership  of  the  said  shares  of  stock,  or  to 
transfer  the  certificates  of  said  defendants  hereinbefore 
fully  set  forth,  and  has  also  refused,  and  continues  to 
refuse,  to  enroll  this  plaintiff  as  a  stockholder  in  said  com- 
pany, so  that  he  may  have  the  privileges  of  a  stockholder 
under  and  by  virtue  of  his  said  ownership  of  the  said  inter- 
est and  shares  hereinbefore  fully  set  forth. 

"Wherefore,  plaintiff  demands  judgment: — 1st.  That 
the  defendants  Jierein,  and  each  of  them,  be  compelled' 
to  recognize  this  plaintiff  as  the  owner,  and  entitled  to  the 
possession  of,  the  shares  of  stock  formerly  owned  and  held 
by  the  defendants  Michael  Doneen,  E.  J.  Dyer,  George 
Comegys,  Fred  C.  Davidson,  Edward  Welch,  and  E.  J. 
Doneen,  as  set  out  in  paragraph  seven  hereof.  2d.  That 
the  said  certificates  owned  by  the  said  defendants  last 
named  be  transferred  upon  the  books  of  the  company  to 
this  plaintiff,  and  that  said  certificates  be  duly  indorsed 
over  to  this  plaintiff  by  said  defendants.  3d.  That,  upon 
their  failure  so  to  do,  the  said  John  T.  Sullivan,  as  such 
secretary,   be   authorized   and   directed   to   issue   to   this- 

27—28  WASH. 
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plaintiff  a  certificate  of  stock  covering  the  interests  of  the 
said  defendants  in  and  to  the  shares  owned  by  them,  respec- 
tively, at  the  time  of  the  said  sale.  4th.  That  the  said  sec- 
retary be  further  compelled  to  enroll  this  plaintiff  as  a 
stockholder  upon  the  books  of  said  defendant  Gold  Hill 
Mining  Company,  and  that  he  be  entitled  to  all  the  rights 
and  privileges  of  such  stockholder,  as  the  owner  and  holder 
of  the  shares  and  interests  of  the  said  defendants  last  above 
named.  5th.  And  that  this  plaintiff  have  such  other  and 
additional  relief  as  to  the  court  may  seem  proper,  besides 
the  costs  of  this  action." 

To  this  complaint  a  motion  was  directed  to  strike  certain 
allegations  as  immaterial,  which  motion  was  sustained. 
The  allegations  stricken  are  embraced  in  brackets.  The 
complaint  with  the  allegations  thus  stricken  was  demurred 
to  on  the  grounds  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  there  was  no  equity  in  the 
bill,  and  the  demurrer  was  sustained.  The  act  of  British 
Columbia  pleaded  in  the  complaint  is,  in  part,  as  follows : 

"Any  company  or  association  which  has  been  or  shall 
hereafter  be  incorporated  in  any  foreign  state  or  country 
for  the  purpose  of  carrying  on  any  business  that  has  for  its 
object  the  acquisition  of  gain,  and  permitted  by  its  charter 
and  act  of  incorporation,  and  articles  of  association,  to 
operate  in  the  Province  of  British  Columbia,  may  register 
itself  and  the  members  thereof  under  this  Act,  by  deposit- 
ing for  registration  with  the  Begistrar  of  Joint  Stock  Com- 
panies of  this  province,  or  other  officer  for  the  time  being 
holding  that  office,  a  copy  of  its  Act,  certificate  and  charter 
of  incorporation,  and  articles  of  association,  certified  as 
being  a  true  copy  of  the  same  under  the  hand  of  the  officer 
of  such  foreign  state  or  country  with  whom  the  same  is 
registered  and  deposited,  and  having  his  official  seal  (if 
any)  attached  thereto,  and  also  the  written  petition  of  the 
president  and  secretary  of  the  said  company,  signed  by 
them  as  such,  and  having  attached  thereto  the  corporate 
seal  of  the  said  company,  and  acknowledged  by  such  preai- 
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dent  and  secretary  before  a  notary  public  of  such  foreign 
state  or  country,  praying  for  registration  of  the  said  com- 
pany under  this  Act;  and  thereupon  the  said  Registrar,  or 
other  officer  holding  that  office  for  the  time  being  in  this 
province,  shall  issue  his  certificate  of  registration,  and 
thenceforth  the  said  foreign  company  shall  be  known  in  this 
province  by  its  corporate  name,  with  the  addition  thereto  of 
the  word  'foreign.' 

"The  Registrar  of  Joint  Stock  Companies  shall  issue  a 
certificate  of  registration,  showing  the  corporate  name  of 
the  company,  the  place  where  the  head  office  of  the  company 
is  situated,  the  objects  for  which  the  company  has  been 
established,  the  amount  of  the  capital  of  the  company,  and 
the  number  of  shares  into  which  the  same  is  divided,  and 
the  amount  of  each  share ;  and  such  certificate  shall  be  pub- 
lished for  one  month  in  the  British  Columbia  Gazette,  and 
in  one  newspaper  circulating  in  the  district  wherein  the 
company  purpose  to  carry  on  business  at  the  expense  of  the 
company ;  and  such  certificate  shall  be  conclusive  evidence 
that  all  the  requirements  of  this  Act  have  been  complied 
with. 

"Any  such  foreign  company  may  sue  and  be  sued  in  its 
corporate  name,  and,  if  authorized  so  to  do  by  its  Act, 
charter,  certificate  of  incorporation,  or  memorandum  of 
association,  may  acquire  and  hold  lands  in  British  Colum- 
bia by  gift,  purchase,  or  as  mortgagees  or  otherwise,  as 
fully  and  freely  as  private  individuals,  and  may  sell, 
lease,  mortgage,  or  otherwise  alienate  the  same,  and  may 
locate,  procure,  hold,  buy,  sell,  and  operate  mineral  claims 
pursuant  to  the  provisions  of  the  'Mineral  Act/  or  any 
amendments  thereto  that  may  hereafter  be  made,  and  may 
carry  on  the  business  of  milling,  smelting,  reducing,  and 
working  its  ores,  or  of  obtaining  from  ores  all  that  they 
may  contain  by  means  of  any  process,  and  of  purchasing 
ores  for  that  purpose,  and  generally  may  have  all  the  rights, 
powers  and  privileges  of  a  company  incorporated  under  the 
laws  of  the  Province  of  British  Columbia,  not  inconsistent 
with  its  Act,  charter,  certificate  of  incorporation,  or  memo- 
randum of  association. 
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"Every  company  registered  under  this  Act  shall  have 
a  registered  office  in  the  Province  of  British  Columbia,  to 
which  all  communications  and  notices  may  be  addressed, 
and  shall  also  register  the  name  and  address  of  its  agent  or 
manager  in  the  Province  of  British  Columbia.  If  any  com- 
pany under  this  Act  carries  on  business  without  registering 
such  an  office  and  its  agent's  or  manager's  name  and 
address,  it  shall  incur  a  penalty  not  exceeding  five  dollars 
for  every  day  during  which  business  is  so  carried  on. 

"Notice  of  the  situation  of  such  registered  office  and  the 
name  of  its  agent  or  manager,  and  of  any  change  therein, 
shall  be  given  to  the  Registrar  of  Joint  Stock  Companies  of 
this  Province,  or  other  officer  for  the  time  being  hold- 
ing that  office,  and  recorded  by  him.  Until  such  notice  is 
given,  the  company  or  association  shall  not  be  deemed  to 
have  complied  with  the  provisions  of  this  Act,  with  respect 
to  having  a  registered  office  and  agent  or  manager. 

"In  case  of  any  action  or  suit,  or  other  proceeding  at  law 
or  in  equity,  being  commenced  by  any  company  or  associa- 
tion registered  under  this  Act,  against  any  person  or 
persons,  corporation  or  corporations,  residing  or  carrying 
on  business  in  the  Province  of  British  Columbia,  such  com- 
pany shall  furnish  security-  for  costs,  if  demanded.    .    .     . 

"Every  foreign  mining  company  registered  under  this 
part  shall  take  out  annually  a  miner's  license  in  the  follow- 
ing form;  but  a  company  registered  under  this  part,  its 
members  or  shareholders,  shall  not  be  entitled  to  take  out  a 
free  miner's  certificate,  as  provided  by  the  'Mineral  Act,' 
for  the  purposes  of  the  company : —    . 

"In  this  part  the  word  'company'  shall  be  construed  to 
mean  a  foreign  corporation  or  joint  stock  company  carrying 
on,  or  which  has  ceased  to  carry  on,  business  in  British 
Columbia.      ... 

"Any  writ  or  summons,  plaint,  injunction,  or  other  legal 
proceeding  duly  issued,  at  the  instance  or  suit  of  any 
person,  by  any  competent  court  of  the  province,  or  officer  of 
such  court,  may  be  served  as  against  the  company,  by  deliv- 
ering the  same  at  Victoria,  to  the  Registrar  of  the  supreme 
court. 
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"It  shall  be  the  duty  of  such  registrar  to  cause  to  be 
inserted  in  the  four  regular  issues  of  the  British  Columbia 
Gazette  consecutively  following  the  delivery  of  such 
process  to  him,  a  full  copy  of  such  process  with  a  mem- 
orandum of  the  date  of  delivery,  and  the  advertisement  may 
be  in  the  form  in  Schedule  A  to  this  Act ;  Provided,  that 
when  the  proceeding  shall  be  a  bill  of  complaint,  it  shall 
be  sufficient,  instead  of  setting  out  a  full  copy  thereof  in 
the  advertisement,  to  state  generally  the  nature  of  the  relief 
sought  by  such  bill  of  complaint,  and  to  state  the  time 
limited  and  the  place  mentioned,  for  entering  an  appear- 
ance. 

"After  such  advertisement  shall  have  appeared  in  such 
four  issues,  the  delivery  of  such  process  to  the  Registrar  as 
aforesaid,  shall  be  deemed  at  law  and  in  equity,  as  against 
the  company,  to  be  good  and  valid  service  of  such  process. 

"Provided,  always,  that  the  company  may  provide  an 
office  in  some  place  in  British  Columbia  to  be  approved  of 
by  the  Registrar  of  Joint  Stock  Companies,  in  which  case 
the  company  shall  deposit  with  such  Registrar  a  certificate, 
under  the  seal  of  the  company,  stating  the  full  name  of  the 
company  and  the  exact  locality  of  such  office,  and  that  legal 
process  against  the  company  may  be  effectually  served  upon 
the  company  by  leaving  the  process  at  the  office ;  and  a  fee 
of  two  dollars  and  a  half  shall  be  payable  to  such  registrar 
for  his  own  use  on  the  filing  of  such  certificate. 

"In  case  a  company  shall  avail  itself  of  the  provisions 
of  the  preceding  section  of  this  Act,  and  shall  keep,  or  cause 
to  be  kept,  open  such  office  from  ten  o'clock  in  the  forenoon 
to  one  o'clock  in  the  afternoon  on  all  week  days,  legal  public 
holidays  excepted,  and  shall  affix,  and  cause  to  be  kept 
affixed,  to  such  office,  in  some  conspicuous  place,  a  sign, 
having  imprinted  upon  it  in  fair  and  legible  letters  the  full 
name  of  the  company,  then  sections  88,  89,  90  and  91  of 
this  Act  shall  not  apply  to  such  company,  and  service  of 
legal  process  on  the  company  by  leaving  the  same  at  such 
office  during  the  hours  named,  shall,  as  against  the  com- 
pany, be  deemed  good  and  valid  service  to  all  intents  and 
purposes  whatsoever. 
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"In  entering  up  a  judgment  by  default,  or  for  the  pur- 
pose of  taking  any  proceeding  consequent  or  following  on 
such  service,  as  in  the  preceding  section  is  mentioned,  it 
shall  be  sufficient,  so  far  as  such  service  is  concerned,  to 
state  in  the  affidavit  of  service  that  the  process  was  served 
on  the  company  by  leaving  the  same  at  the  registered  office 
of  the  company  between  the  hours  aforesaid. 

"In  any  action,  suit,  or  proceeding  against  a  company, 
it  shall  not  be  necessary  to  aver  in  any  pleading,  or  to 
adduce  any  evidence  that  the  company  was  organized  or  in- 
corporated under  the  laws  of  any  foreign  state  or  jurisdic- 
tion, or  that  the  company  had  power  under  its  organization 
or  incorporation  to  make  the  contract  or  incur  the  liability 
in  respect  of  which  the  action,,  suit,  or  proceeding  against 
the  company  shall  be  brought. 

"Nothing  in  this  part  contained  shall  be  deemed  to  limit, 
abridge,  or  take  away  any  legal  right,  course,  or  remedy 
against  a  company  not  therein  enacted  or  recognized,  nor 
to  absolve  or  lessen  any  obligation,  rule  or  duty  imposed  by 
law  on  a  company." 

The  question  for  our  determination  is,  does  the  amended 
complaint,  with  or  without  the  stricken  matter,  contain 
allegations  sufficient,  in  this  state,  to  entitle  the  appellant 
to  the  relief  demanded  by  the  complaint  ?  Is  the  appellant 
the  owner  of  the  stock  described  in  the  pleadings  ?  The 
contention  of  the  appellant  is  that  the  respondent  corpora- 
tion, by  virtue  of  having  complied  with  the  act  of  British 
Columbia  heretofore  quoted,  became  to  all  intents  and  pur- 
poses a  domestic  corporation  of  British  Columbia,  and  that, 
by  reason  of  such  fact,  the  appellant  had  a  lawful  right  to 
sell  the  stock  of  the  stockholders  of  the  corporation  under 
execution  issued  in  British  Columbia  on  the  judgment 
described  in  the  complaint.  The  appellant  has  not  pleaded 
any  law  of  the  Province  of  British  Columbia  authorizing 
a  sale  on  execution  of  the  stock  of  the  stockholders  of  a  for- 
eign corporation  registered  under  such  act.     We  have  no 
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law  in  this  state  authorizing  the  sale  of  the  stock  of  the 
stockholders  of  a  foreign  corporation  doing  business  in  this 
state  on  an  execution  issued  on  a  judgment  in  this  state 
against  the  stockholders  of  such  foreign  corporation,  and  we 
cannot,  therefore,  presume  that  any  law  on  the  subject 
exists  in  British  Columbia,  under  the  rule  that  the  laws 
of  a  foreign  state  will  be  presumed  to  be  the  same  as  our 
laws*  The  presumption  must  be  that  there  is  no  law  on  the 
subject.  Dormitzer  v.  German  Savings  d  Loan  Society, 
23  Wash.  132  (62  Pac.  862). 

The  stock  in  domestic  corporations  way  be  seized  under 
execution.  The  statute  provides  that  the  writ  of  execution 
shall  be  levied  in  like  manner  and  with  like  effect  as 
similar  property  is  attached,  §  5269,  Bal.  Code.  Stocks  or 
shares,  or  interest  in  stock  or  shares,  of  any  corporation, 
etc.,  is  attached  by  leaving  with  the  president  or  other  head 
of  the  same,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  a  copy  of  the  writ,  and  a  notice  stating  that  the 
stock  or  interest  of  the  defendant  is  attached  in  pursuance 
of  such  writ.  §  5362,  Bal.  We  think  the  act  of  British 
Columbia  referred  to  and  pleaded  in  the  complaint  relates 
only  to  foreign  corporations,  and  that  a  foreign  corporation 
availing  itself  of  the  provisions  of  the  act  did  not  thereby 
become  a  domestic  corporation  of  British  Columbia.  The 
effect  of  the  act  cited  was  merely  to  license  foreign  corpora- 
tions to  do  business  in  British  Columbia.  It  did  not  create 
the  foreign  corporation  a  domestic  corporation. 

"If  the  effect  of  the  legislation  be  to  license  a  foreign  cor- 
poration to  do  business  in  the  state,  it  does  not  become  a 
corporation  of  that  state,  but  is  suable  there  as  any  other 
non-resident  'found  within  the  district'  would  be,  under  the 
acts  of  congress  regulating  jurisdiction.  But  if  the  effect 
be  to  create  a  corporation  by  adopting  one  chartered  in  an- 
other state,  its  status  is  the  same  as  if  it  had  been  origin- 
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ally  and  solely  incorporated  by  the  state  adopting  it" 
Uphoff  v.  Chicago,  etc.,  R.  Co.,  5  Fed.  545. 

The  above  quotation  we  think  correctly  expresses  the 
law,  and  it  is  sustained  by  the  authorities.  An  examina- 
tion of  the  act  discloses  that  there  is  no  express  declaration 
that  the  foreign  corporation,  on  complying  with  the  act, 
shall  become  a  domestic  corporation.  That  it  was  not  to 
Ik?  on  the  same  plane  as  a  domestic  corporation  is  further 
borne  out  by  the  provisions  that,  in  addition  to  its  corporate 
name,  it  shall  be  designated  "foreign,"  and  that  it  shall  fur- 
nish security  for  costs,  if  demanded,  in  all  suits  brought  by 
it.  It  is  to  have  a  registered  office,  to  which  all  communica- 
tions may  be  addressed.  It  is  not  required,  however,  to 
register  the  names  of  its  stockholders ;  only  the  name  of  its 
agent  or  manager.  The  act  further  provides  that  the  com- 
pany may  have  an  office  where  process  may  be  served  on  the 
company.  If  it  does  not  provide  such  an  office,  process  is 
served  by  publication,  as  provided  in  the  act.  The  act, 
wherever  speaking  of  the  corporation,  calls  it  a  "foreign 
corporation."  The  act  is  similar  and  of  the  same  class  as 
c^  4291  to  4302,  Bal.  Code,  authorizing  foreign  corpora- 
tions to  do  business  in  this  state. 

The  appellant  relies  upon  the  case  of  Young  r.  South 
Tredegar  Iron  Co.,  85  Tenn.  189  (2  S.  W.  202,  4  Am.  St. 
Hep.  752),  as  fully  sustaining  his  position.  Wo  entirely 
agree  with  the  appellant  that  the  case  is  a  splendidly  con- 
sidered one,  but  we  cannot  agree  with  him  that  the  law  of 
Tennessee,  under  which  the  decision  was  rendered,  is  sim- 
ilar to  the  law  of  British  Columbia  now  being  considered. 
The  following  quotation  from  the  Tennessee  decision  shows 
the  distinction: 

uIIas  the  Legislature  of  Tennessee  determined  upon 
what  terms  and  to  what  extent  a  foreign  corporation  may 
exercise  its  powers  in  Tennessee?    What  is  the  status  of  the 
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defendant  corporation  under  the  policy  and  legislation  of 
this  state?  The  act  of  1877,  Chapter  31,  carried  into 
Code  of  Milliken  &  Vertrees  as  Sections  1992  to  2003,  in- 
clusive, provides  in  substance,  that  every  corporation  cre- 
ated by  the  laws  of  any  other  state  for  the  purpose  of 
engaging  in  the  business  of  manufacturing  metal,  timber, 
cotton,  or  wool,  or  mining  ore  or  coal,  desiring  to  carry  on 
business  in  this  state,  must  first  file  with  the  Secretary  of 
state  a  copy  of  its  charter,  and  cause  an  abstract  of  same  to 
be  registered  in  the  county  in  which  it  proposes  to  engage 
in  business.  By  a  subsequent  section  it  is  expressly 
declared  that  'such  corporations  shall  be  deemed  and  taken 
to  be  corporations  of  this  state,  and  shall  be  subject  to  the 
jurisdiction  of  the  courts  of  this  state,  and  may  sue  and 
be  sued  therein  in  the  mode  and  manner  that  is  or  may  be 
by  law  directed  in  the  case  of  corporations  created  or  organ- 
ized under  the  laws  of  this  state,'  We  do  not  think  that  a 
foreign  corporation  of  the  character  defined  in  this  act,  they 
being  mining  and  manufacturing  corporations,  are  author- 
ized to  carry  on  business  in  this  state,  except  upon  compli- 
ance with  this  act  and  upon  the  terms  of  this  act.  It  is  not, 
in  our  judgment,  optional  with  such  corporations  as  to 
whether  they  will  or  will  not  become  domestic  corporations, 
as  required  by  this  act.  Several  reasons  of  public  policy,  in 
view  of  the  rapid  increase  in  the  number  of  corporations, 
and  the  vast  amount  of  wealth  engaged  in  corporate  busi- 
ness demanded  legislative  regulation  as  to  the  terms  upon 
which  corporations  of  other  states  should  be  suffered  to 
carry  on  business  within  this  state.  The  legislation  by 
which  corporations  of  other  states  are  made  corporations 
of  this  state  is  clearly  within  the  legislative  power." 

The  Tennessee  decision  is  based  upon  the  express  provis- 
ion of  the  statute,  which  declares  that  such  corporations 
shall  be  deemed  and  taken  to  be  corporations  of  the  state, 
and  that  it  is  within  the  power  of  the  legislature,  if  it  sees 
fit  so  to  do,  to  make,  by  legislative  declarations,  corpora- 
tions of  other  states  its  corporations. 
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Stock  in  a  corporation  cannot  be  seized  on  execution  and 
sold  unless  authorized  by  an  express  statute,  and,  where- 
such  sale  is  authorized,  the  authority  extends  only  to  the 
stock  of  corporations  existing  in  that  state,  and  not  to- 
that  of  corporations  in  other  states.  Drake,  Attachment 
(7th  ed.),  §  244,  and  cases  cited.  No  law  of  British 
Columbia  has  been  pleaded  by  the  plaintiff,  authorizing  the 
sale  of  the  stock  by  the  sheriff  of  South  Kootenay  district. 
A  party  basing  his  right  on  a  foreign  law  must 
plead  it  Bliss,  Code  Pleading  (3d  ed.),  §183.  We 
have  no  law  authorizing  the  sale  of  the  stock  of  a  foreign 
corporation,  and  hence  there  can  be  no  presumption  that  the 
Province  of  British  Columbia  has  such  a  law.  The  at- 
tempted sale  by  the  sheriff  of  South  Kootenay,  so  far  as- 
disclosed  by  the  record,  was  without  authority  of  law  and 
void,  and  no  title  to  the  stock  passed  to  the  purchaser 
under  such  sale. 

The  appellant's  claim  of  estoppel  is  without  merit.  It  is- 
elementary  that  the  maxim  of  caveat  emptor  prevails  at 
execution  sales. 

"It  is  the  duty  of  the  purchaser  to  satisfy  himself, 
prior  to  the  purchase,  respecting  the  title  of  the  defendant, 
and  the  sufficiency  of  the  proceedings  to  transfer  it,  for  the 
maxim  of  caveat  emptor  is  unquestionably  applicable  both 
to  judicial  and  to  execution  sales."  3  Freeman,  Execu- 
tions (3d  ed.),  §  335. 

Bigclow  on  Estoppel  (5th  ed.),  p.  570,  lays  down  the 
rule  that,  to  create  an  estoppel  by  conduct,  the  following 
elemenls  must  be  present :  "(1)  There  must  have  been  a 
false  representation  or  a  concealment  of  material  facts.  (2) 
The  representation  must  have  been  made  with  know- 
ledge, actual  or  virtual,  of  the  facts.  (3)  The  party  to 
whom  it  was  made  must  have  been  ignorant,  actually  and 
permissibly  of  the  truth  of  the  matter.     (4)    It  must  have 
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been  made  with  the  intention,  actual  or  virtual,  that  the 
other  party  should  act  upon -it  (5)  The  other  party  must 
have  been  induced  to  act  upon  it."  It  appears  from  the 
complaint  that  every  one  of  these  elements  is  absent,  and 
the  conduct  of  the  respondents  in  no  way  led  to  the  sale  or 
induced  the  purchase  of  the  stock  by  the  appellant 

The  fact  that  the  appellant  credited  on  the  British 
Columbia  judgment  the  amount  the  stock  was  sold  for  by 
the  sheriff  of  Kootenay  county,  less  costs,  and  afterwards 
brought  suit  for  the  balance  in  this  state,  and  this  balance, 
before  issue  joined,  was  paid  by  the  respondents,  does  not 
amount  to  a  ratification  of  the  sale.  The  credit  was  a  vol- 
untary relinquishment  by  the  appellant  of  the  amount  of 
the  credit  The  respondents,  by  paying  the  balance  sued 
for  in  this  state  to  prevent  a  judgment  against  them  here, 
should  not  be  held  to  have  voluntarily  accepted  the  amount 
which  the  appellant,  on  his  own  motion,  credited  on  the 
claim  sued  for.  There  was  no  obligation,  legal  or  moral, 
that  required  the  respondents  to  appear  in  the  action  in  this 
state  on  the  ^British  Columbia  judgment,  and  plead  that  the 
appellant  had  not  sued  for  all  that  was  due  him.  Notwith- 
standing the  credit,  the  respondents  may,  if  demand  is 
made  upon  them  for  the  balance,  pay  it.  The  amended 
complaint  avers  nothing  to  the  contrary.  We  think  that  the 
mere  silence  or  acquiescence  on  the  part  of  the  respondents 
in  the  void  sale  of  the  stock,  unattended  with  any  affirm- 
ative act  on  their  part  as  to  the  credit  given  on  the  judg- 
ment for  the  proceeds  under  such  void  sale,  did  not  ratify 
the  void  sale,  or  estop  the  respondents  from  urging  its  in- 
validity. No  act  of  the  respondents  put  the  appellant  in 
a  different  position  after  the  sale  from  that  he  was  in  be- 
fore it  Moody's  Heirs  v.  Moeller,  72  Tex.  635  (13  Am. 
St  Kep.  839)  ;  3  Freeman,  Executions  (3d  ed.),  §  351a. 

Whether  the  court  properly  or  improperly  struck  from 
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the  amended  complaint  all  that  part  of  paragraph  9  em- 
braced in  the  brackets  is  not  material.  That  portion  of  it 
which  properly  alleged  facts,  positively  and  not  argument- 
atively  or  as  conclusions  of  law,  does  not  aid  the  appellant 
in  his  contention. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
to  respondents. 

Reavis,  C.  J.,  and  Dunbar,  Hadley,  Fullerton  and 
Anders,  JJ.,  concur. 


[No.  3871.     Decided  Apr!!  25,  1902.) 

Frank  Abb,  Respondent,  v.  Northern  Pacific  Railway 
Company,  Appellant. 

JOINT  TORT  FEASORS  —  RELEASE  OF  ONE  —  EFFECT. 

The  acceptance  of  a  sum  of  money  from  one  joint  tort  feasor 
in  satisfaction  of  a  claim  for  damages,  and  the  execution  of  a 
release  and  discharge  of  such  joint  tort  feasor  from  all  damages 
by  reason  of  the  injuries  inflicted,  operates  as  a  release  of  the 
other  joint  tort  feasor,  though  the  parties  to  the  agreement  may 
stipulate  that  the  release  of  one  shall  not  discharge  the  other. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.    Reversed. 

B.  8.  Grosscxip  and  James  F.  McElroy,  for  appellant. 
Hastings  <Sr  Stedman,  for  respondent 

Tho  opinion  of  tho  court  was  delivered  by 
IIadi.ey,  J. — This  is  an  action  to  recover  for  personal 
injuries  received  by  respondent  in  a  collision  which  oc- 
curred in  the  city  of  Seattle  between  an  outgoing  passen- 
ger train  of  appellant  and  a  street  car  of  the  Grant  Street 
Electric  Railway  Company  at  a  crossing  of  the  two  rail- 
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ways.  Respondent  was  a  passenger  upon  the  street  car, 
and  alleges  that  his  injuries  were  occasioned  by  the  joint 
carelessness  of  the  persons  operating  the  street  car  and 
those  operating  the  railway  train.  The  action  was  brought 
against  the  appellant  only.  A  trial  was  had  before  a  jury,, 
resulting  in  a  verdict  for  respondent  in  the  sum  of  $1,000. 
A  motion  for  new  trial  interposed  by  appellant  was  denied,, 
and  judgment  entered  against  appellant  for  $1,000  and 
costs.     From  said  judgment  this  appeal  was  taken. 

The  answer  affirmatively  alleged  that  after  the  collision 
aforesaid  occurred,  for  and  in  consideration  of  the  sum 
of  $300,  then  paid  to  him  by  the  said  Grant  Street  Elec- 
tric Railway  Company,  and  a  pass  delivered  to  him  over 
its  street  railway  for  the  period  of  one  year,  the  respond- 
ent did  then  and  there  agree  with  the  said  street  railway 
company  to  release,  and  did  fully,  finally,  and  forever  re- 
lease and  discharge,  the  said  street  railway  company  and 
the  appellant  from  any  and  all  damage  and  claim  of  dam- 
age done  to  his  person  or  property,  and  from  any  and  all 
claims  whatsoever  growing  out  of  said  collision;  which 
said  agreement  was  in  words  and  figures  as  follows,  to-wit : 

"For  and  in  consideration  of  the  sum  of  three  hundred 
dollars  ($300.00)  in  hand  paid,  and  a  pass  over  the  Grant 
Street  Electric  Railway  for  the  period  of  one  year,  I,  the 
undersigned,  do  hereby  release  and  discharge  the  Grant 
Street  Electric  Railway  Company  from  any  and  all  dam- 
ages done  to  me  in  my  person  or  property  in  the  late  col- 
lision between  a  car  of  the  Grant  Street  Electric  Railway 
Company  and  a  train  of  the  Northern  Pacific  Railroad 
Company.  This  agreement  is  not  to  be  taken  or  consid- 
ered as  a  release  of  any  damages  which  the  undersigned 
may  have  against  the  Northern  Pacific  Railroad  Com- 
pany." 

It  is  further  alleged  that  by  reason  of  said  agreement 
the  appellant  is  fully  released  and  discharged  from  all  lia- 
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bility  in  the  premises,  and  that  respondent  is  estopped 
from  maintaining  this  action.  The  reply  admits  the  re- 
ceipt by  respondent  of  $300  and  a  pass  for  one  year  from 
the  street  railway  company,  and  also  admits  that  respond- 
ent executed  the  release  set  out  in  the  answer,  and  deliv- 
ered the  same  to  said  street  railway  company ;  alleges  that 
said  payment  and  said  pass  were  given  to  respondent  in 
partial  satisfaction,  only,  of  his  damages  suffered  in  said 
collision,  as  was  understood  by  said  street  railway  company 
and  respondent  at  the  time ;  and  that  it  was  not  the  inten- 
tion on  the  part  of  either  respondent  or  said  street  railway 
company  to  in  any  manner  release  or  discharge  respond- 
ent's cause  of  action  or  to  surrender  any  claim  for  dam- 
ages that  he  might  have  against  appellant  Under  the  is- 
sue made  by  the  pleadings  concerning  said  payment  and 
release,  we  are  called  upon  to  determine  the  effect  thereof 
upon  the  status  of  appellant  in  this  action.  The  trial  court 
construed  the  written  release  in  its  legal  effect  to  be  a  mere 
covenant  on  the  part  of  respondent  not  to  sue  the  street 
railway  company  in  consideration  of  the  payment  of  $300 
and  the  issuance  to  him  of  a  pass  for  one  year,  and  in- 
structed the  jury  that  it  was  not  a  full  bar  to  the  action 
against  appellant,  but  that  they  should  deduct  the  amount 
so  paid  from  what  they  should  find  the  whole  damage  to 
be,  if  they  found  such  whole  damage  to  be  greater  than  the 
amount  paid,  and  should  return  a  verdict  for  the  balance. 
It  is  evident  from  the  pleadings  that  but  one  wrong  was 
committed,  and  that  was  the  joint  wrong  of  the  street  rail- 
way company  and  the  appellant  The  two  companies 
jointly  committed  the  tort  from  which  the  injuries  arose, 
and  there  can  be  no  question  but  that  said  release  and  pay- 
ment fully  released  and  discharged  the  street  railway 
company,  one  of  the  joint  wrongdoers,  from  responding 
to  any  further  demand  for  damages.     In  whatever  light 
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the  release  be  viewed,  whether  as  a  mere  covenant  not  to 
sue  the  street  railway  company,  or  as  an  absolute  discharge 
thereof,  there  can  be  no  doubt  that  it  could  be  pleaded  in 
full  bar  of  any  action  against  the  street  railway  company 
for  further  damages.  It  is,  and  has  long  been,  a  gener- 
ally recognized  rule  that  there  is  no  line  of  separation  be- 
tween the  liability  of  joint  tort  feasors.  The  tort  is  a 
diing  integral  and  indivisible,  and  any  claim  for  injuries 
arising  therefrom  runs  through  and  embraces  every  part 
•of  the  tort  The  liability  of  one  cannot  be  carried  into  any 
portion  of  the  joint  tort  that  is  not  followed  by  an  equal 
liability  of  the  other  tort  feasors.  Each  is  liable  for  the 
whole,  and  the  injured  party  may  pursue  one  separately, 
or  he  may  pursue  all  jointly,  or  any  number  jointly  less 
than  the  whole  number.  This  principle  is  discussed  in 
Dorenws  v.  Root,  23  Wash.  710  (63  Pac.  572,  54  L.  E.  A. 
•649),  and  Birkel  t\  Chandler,  26  Wash.  241  (66  Pac. 
406).  But  while  they  may  be  thus  pursued  separately 
or  jointly,  yet  there  can  be  but  one  satisfaction. 

"In  a  joint  trespass  or  tort  each  is  considered  as  sanc- 
tioning the  acts  of  all  the  others,  thereby  making  them  his 
own.  Each  is  therefore  liable  for  the  whole  damage,  as 
occasioned  by  himself,  and  it  may  be  recovered  by  a  suit 
against  him  alone.  There  can  be  no  separate  estimate  of 
the  injury  committed  by  each,  and  a  recovery  accordingly. 
The  difficulty  in  maintaining  the  suit  against  the  others  is 
that  the  law  considers  that  the  one  who  has  paid  for  the 
injury  occasioned  by  him,  and  has  been  discharged,  com- 
mitted the  whole  trespass  and  occasioned  the  whole  injury, 
and  that  he  has  therefore  satisfied  the  plaintiff  for  the 
whole  injury  which  he  received."  Uilpatrick  v.  Hunter, 
24  Me.  18  (41  Am.  Dec.  370,  371.) 

In  Seilher  v.  Philadelphia  Traction  Co.,  125  Pa.  St. 
397  (17  Atl.  338,  4  L.  R  A.  54,  11  Am.  St.  Rep.  905), 
one  who  was  injured  by  a  collision  between  two  cars  of 
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different  companies  accepted  a  certain  sum  in  full  of  all 
claim  for  the  injuries  against  one  of  the  companies,  and 
executed  a  release  in  which  he  agreed  to  prosecute  the  other 
company,  and  reimburse  the  first  out  of  the  amount  recov- 
ered. The  release  was  held  to  be  a  bar  to  an  action  for  the 
same  injuries  against  the  other  company.  The  opinion 
says: 

"The  court  below  held  very  properly  that  this  agree- 
ment and  release  was  a  bar  to  a  recovery  in  this  action. 
The  plaintiff  had  received  one  satisfaction,  he  was  not  en- 
titled to  a  second." 

In  Trmier  v.  Hitchcock,  20  Iowa,  310,  317,  318,  Mr. 
Justice  Dillon,  in  a  well-considered  opinion,  says  upon 
this  subject: 

"It  is  also  an  undisputed  principle  of  the  common  law 
that,  as  a  general  rule,  the  release  of  one  joint  wrongdoer 
releases  all.  The  rule  and  the  reason  for  it  are  thus  stated 
in  a  work  of  high  authority:  'If  divers  commit  a  tres- 
pass, though  this  be  joint  or  several,  at  the  election  of  him 
to  whom  the  wrong  is  done,  yet  if  ho  releases  to  one  of 
them,  all  are  discharged,  because  his  own  deed  shall  be 
taken  most  strongly  against  himself.'  Also  (which  seems* 
to  be  the  better  reason)  such  release  is  a  satisfaction  in 
law  which  is  equal  to  a  satisfaction  in  fact.  Bacon's  Abr. 
tit.  'Release/  B.  'The  reason  of  the  rule'  that 

the  release  of  one  is  the  release  of  all  'seems/  says  Brox- 
sox,  J.,  with  his  accustomed  clearness  and  force  ([Bran- 
son v.  Fitzhugh],  1  Hill,  185,  supra),  'to  be  that  the  re- 
lease being  taken  most  strongly  against  the  releasor  is  con- 
clusive evidence  that  he  has  been  satisfied  for  the  wrong ; 
and  after  satisfaction,  although  it  moved  from  only  one 
of  the  tort  feasors,  no  foundation  remains  for  an  action 
against  any  one.  A  sufficient  atonement  having  been 
made  for  the  trespass,  the  whole  matter  is  at  an  end.  It 
is  as  though  the  wrong  had  never  been  done.'  " 

In  Denver  &  R.  G.  R.  R.  Co.  v.  Sullivan,  21  Colo.  302 
(41  Pac.  501),  it  was  held  that,  where  two  railroad- com- 
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ponies  were  jointly  liable  for  injury  to  a  person,  a  re- 
lease by  such  person  of  his  right  of  action  against  one  of 
the  companies  also  released  the  other.  The  following  cases 
are  also  directly  to  the  same  point,  and  strongly  support 
the  same  rule:  Tompkins  v.  Clay  Street  R.  B.  Co.,  66 
Cal.  163  (4  Pac.  1165) ;  Goes  v.  Ellison,  136  Mass.  503; 
Donaldson  v.  Carmichael,  102  Ga.  40  (29  S.  E.  135). 

It  is  urged  that  the  release  in  the  case  at  bar  amounts^ 
to  no  more  than  an  acknowledgment  of  partial  satisfaction 
of  the  entire  demand,  and  that  this  is  made  clear  by  the  res- 
ervation of  a  right  to  make  further  demand  of  appellant, 
which  appears  at  the  conclusion  of  the  written  instrument 
set  out  above;  in  other  words,  it  is  insisted  that  the  parties 
to  that  agreement  did  not  intend  it  to  be  a  release  of  ap- 
pellant. As  we  have  seen,  however,  they  did  intend  it  to, 
be  a  release  of  appellant's  joint  tort  feasor.  /  Respondent's 
counsel  frankly  concede  that  there  is  conflict  of  authority 
upon  this  subject,  but  insist  that  the  construction  placed 
upon  the  release  in  question  by  the  superior  court  is  the 
reasonable  one  in  order  to  give  effect  to  the  intention  of 
the  parties.  The  following  cases,  however,  not  only  sup- 
port those  already  cited,  but  further  hold  that  in  an  action 
to  recover  for  a  joint  tort,  if  the  plaintiff  shall  receive 
money  in  satisfaction  of  the  wrong  done  him  by  one  party, 
it  is  a  satisfaction  as  to  all,  and  they  are  thereby  discharged 
of  all  liabilitv  to  plaintiff,  whether  the  parties  to  the  release 
agreement  intended  it  to  so  operate  or  not.  See  Brown 
v.  Kencheloe,  3  Cold.  192 ;  Ellis  v.  Bitzer,  2  Ohio,  89  (15 
Am.  Dec  534)  ;  Ayer  v.  Ashmead,  31  Conn.  447  (83  Am. 
Dec.  154);  Mitchell  v.  Allen,  25  Hun,  543;  Gunther  v. 
Lee,  45  Md.  60  (24  Am.  Eep.  504).  In  the  cases  last 
cited  there  were  reservations  to  the  effect  that,  notwith- 
standing the  release  of  one,  others  who  were  jointly  liable 
should  not  be  thereby  released ;  but  in  each  instance  it  was 

28 — 28  WASH. 
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held  that  the  release  of  one  operated  in  law  to  release  all. 
Referring  to  a  release  with  such  a  reservation,  the  opinion 
in  Ellis  v.  Bitzer,  2  Ohio,  at  page  93,  makes  the  following 
observation : 

"It  can  make  no  difference  that  it  was  part  of  the  agree- 
ment between  the  plaintiff's  agent  and  Williams  and  Ad- 
kins  that  the  giving  and  receiving  the  note  mentioned  in 
the  pleas  was  not  to  be  a  satisfaction  for  the  other  tres- 
passers. Each  joint  trespasser  being  liable  to  the  extent , 
of  the  injury  done  by  all,  it  follows  as  a  necessary  conse- 
quence that  satisfaction  made  by  one  for  his  liability  oper- 
ates as  a  satisfaction  for  the  whole  trespass,  and  a  dis- 
charge of  all  concerned.  Williams  and  Adkins  could  make 
no  agreement  impairing  the  legal  rights  of  the  defendants, 
nor  cede  to  the  plaintiff  the  privilege  these  defendants  had 
of  availing  themselves  of  any  matter  forming  a  legal  de- 
fense to  this  action.  The  accord  and  satisfaction  men- 
tioned in  the  third  plea  operated  in  law  as  a  discharge  of 
these  defendants  from  liability  for  the  injury  complained 
of  by  the  plaintiff,  and  it  was  not  in  the  power  of  other 
persons  to  deprive  them,  by  any  agreement  of  theirs,  of 
the  benefit  of  this  legal  discharge." 

In  Ghmther  v.  Lee,  supra,  the  release  was  under  seal, 
and  it  was  held  that  the  proviso  in  the  release  by  which 
the  right  to  recover  for  the  same  injury  against  others  was 
attempted  to  be  preserved  was  void,  as  being  repugnant  to 
the  legal  effect  and  operation  of  the  release  itself.  It  is 
generally  held  that  a  release  under  seal  given  to  one  shall 
have  the  effect  to  discharge  all,  whether  the  release  shows 
upon  its  face  a  payment  in  satisfaction  or  not,  the  reason 
for  the  rule  being  that  the  solemnity  of  the  seal  imports  a 
consideration  and  satisfaction.  The  release  in  the  case 
at  bar,  however,  shows  upon  its  face  a  payment  and  satis- 
faction. Moreover,  by  statute  in  this  state,  the  use  of  pri- 
vate seals  is  abolished,  and  it  is  provided  that  "the  addi- 
tion of  a  private  seal  to  any  such  instrument  or  contract  in 
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writing  hereafter  made  shall  not  affect  its  validity  or  legal- 
ity in  any  respect"    §  4523,  Bal.  Code. 

We  will  now  refer  to  cases  cited  by  respondent  In 
Chamberlin  v.  Murphy,  41  Vt  110,  a  release  was  pleaded 
which  had  been  given  one  of  the  joint  tort  feasors  pending 
an  action  for  the  tort  The  release  acknowledged  pay- 
ment of  $65  "in  settlement  so  far  as  said  Simonds'  estate 
is  concerned,  only,  of  a  suit  in  favor  of  Mary  E.  Gray  and 
her  husband  against  said  Simonds,  and  not  in  settlement 
of  the  cause  of  action  for  which  said  suit  was  brought; 
and  she  reserves  the  right  to  prosecute  any  other  parties 
to  said  trespass,  and  this  settlement  is  not  to  affect  the 
same.  The  suit  now  pending  against  said  Simonds  is  to 
be  entered  discontinued  without  costs  to  either  party." 
It  will  be  observed  that  the  writing  expressly  stated  that 
it  was  in  settlement  of  that  suit,  but  not  of  the  cause  of 
action  for  which  the  suit  was  brought.  The  consideration 
was  that  the  particular  suit  then  pending  was  to  be  simply 
discontinued  as  to  the  one  party,  but  the  right  to  pursue 
the  cause  of  action  was  expressly  retained.  The  court 
held  the  legal  effect  of  the  instrument  to  be  not  a  release 
of  the  cause  of  action,  but  simply  a  covenant  not  to  sue 
the  one  party,  and  that  it  was,  therefore,  not  a  discharge 
and  satisfaction.  By  way  of  distinguishing  that  case  it 
will  be  observed  that  nothing  was  said  about  releasing  and 
discharging  from  anv  and  all  claims  for  damages,  as  was 
done  in  the  case  at  bar;  that  it  was  only  in  settlement  of 
the  suit  then  pending,  and,  as  the  court  observed,  was  "not 
in  settlement  of  the  cause  of  action."  In  Sloan  v.  Hcrrick, 
49  Vt  327,  a  suit  against  one  joint  tort  feasor  was  dis- 
continued without  costs,  but  no  satisfaction  for  the  tort 
was  received.  It  was  held  to  be  no  bar  to  an  action  against 
the  other,  for  the  reason  that,  no  satisfaction  having  been 
made,  the  plaintiff  rvmld  pursue  either  until  satisfaction 
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was  received.  In  Duck  v.  Moyeu,  [1892],  2  Q.  B.  511,  a 
receipt  was  given  to  one  for  the  payment  of  a  certain  sum, 
with  the  reservation  that  it  was  without  prejudice  to  the 
claim  against  another.  It  was  held  that,  as  it  appeared 
the  parties  did  not  intend  it  for  a  release,  the  effect  was 
that  it  became  a  covenant  not  to  sue,  and  was  not  a  release. 
The  above — an  English  case — would  seem  to  support  re- 
spondent's contention  that  the  instrument  •  under  discus- 
sion in  the  case  at  bar  is  not  a  "please,  but  is  a  covenant 
not  to  sua  The  case  of  Ellis  v.  Esson,  50  Wis.  138  (6 
N".  W.  518,  .36  Am.  Rep.  830),  upon  first  reading  appears 
to  support  respondent's  contention ;  but  upon  cdreful  read- 
ing it  will  be  observed  that  the  damages  sought  were  for 
the  wrongful  cutting  and  removal  of  timber.  One  of  the 
wrongdoers  had  paid  $200  in  consideration  of  an  agree- 
ment not  to  sue  him.  This  was  held  not  to  be  a  bar  to 
an  action  against  the  other  for  the  amount  of  actual  dam- 
age unpaid,  on  the  theory  that  the  damage  was  of  such  a 
character  that  the  full  amount  was  easily  ascertainable 
by  direct  and  positive  proof,  and  was  not  dependent  upon 
mere  opinion  evidence.  But>  as  indicative  of  the  views 
of  the  court  when  applied  generally  to  the  release  of  one 
joint  tort  feasor,  the  concluding  paragraph  of  the  opinion 
states  the  following: 

"Notwithstanding  any  general  remarks  found  in  this 
opinion,  it  will  be  understood  that  the  decision  of  the  court 
goes  no  further  than  holding  that  the  facts  of  this  case  do 
not  show  a  release  of  the  defendants  from  liability  for  dam- 
ages, and  that  the  majority  of  the  members  of  the  court 
do  not  now  decide  that  a  similar  agreement  made  with  one 
of  two  or  more  joint  trespassers  in  an  action  for  an  as- 
sault and  battery,  false  imprisonment,  or  similar  actions, 
in  which  the  damages  rest  mainly  in  estimation  and  opin- 
ion, would  not  be  a  bar  to  an  action  against  the  others." 
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In  Snow  v.  Chandler,  10  N.  H.  92  (34  Am.  Dec.  140), 
one  party  paid  $20,  with  the  understanding  that,  if  the 
claimant  should  at  any  time  in  the  future  decide  to  pur- 
sue the  joint  trespasser,  he  might  do  so  upon  refunding 
the  sum  so  paid.  The  sum  was  not  refunded,  and  action 
was  brought  against  the  other.  It  was  held  that  the  under- 
standing amounted  only  to  a  covenant  not  to  sue  the  one 
making  the  payment,  and  that  it  was  not  a  release  of  the 
other.  The  case  of  Bloss  v.  Plymale,  3W.  Va.393  (100  Am. 
Dec.  752),  holds  that  a  paper  not  under  seal,  delivered  toone 
joint  trespasser,  which  shows  upon  its  face  that  it  was  not 
the  intention  to  satisfy  and  discharge  the  liability  of  the 
other,  will  not  work  a  discharge  of  the  other.  The  paper 
relied  upon  as  evidence  of  a  release  in  that  case  was  as  fol- 
lows: 

"Received  of  John  Jarrell,  Jr.,  seventy-five  dollars,  it 
being  in  full  of  all  dues,  debts,  and  demands  up  to  this 
date." 

The  court  held  that  an  absolute  release  of  one  joint  tres- 
passer discharges  all  the  rest  who  participated,  but  that 
such  release  as  a  discharge  for  all  that  has  been  given  to 
one  only  must  be  a  technical  release  under  seal,  expressly 
stating  the  cause  of  action  to  be  discharged  without  con- 
ditions or  exceptions,  and  no  release  will  be  allowed  by 
implication;  and  also  held  that  the  paper  in  question  did 
not  constitute  a  release  within  the  rule  declared.  Lovejoy 
v.  Murray,  3  Wall.  1,  holds  that  a  judgment  against  a  joint 
trespasser  is  not  a  bar  to  an  action  against  another  joint 
trespasser  unless  the  judgment  is  satisfied;  that  nothing 
short  of  satisfaction  or  its  equivalent  will  amount  to  a  good 
plea  in  bar. 

Other  cases  cited  by  respondent  relate  to  contractual  ob- 
ligations, and  we  think  the  above  a  fair  review  of  the  au- 
thorities cited  bearing  directly  upon  the  principle  under 
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discussion  here.  It  will  thus  be  seen  that  there  is  some 
conflict  in  authority,  but  we  believe  it  is  manifest  from 
the  foregoing  that  the  decided  weight  of  authority  in 
this  country  is  to  the  effect  that  such  a  release  as  is  shown 
in  this  case  operates  to  discharge  all  who  participate 
in  a  joint  tort  It  is  true  it  has  been  held,  and  doubtless 
correctly,  that  a  mere  agreement  not  to  sue  one  is  not  a 
release  of  the  others;  but,  when  an  injured  party  makes 
an  estimate  of  the  amount  of  damages  he  is  willing  to 
receive  from  one,  and  accepts  such  sum  with  the  agree- 
ment that  it  shall  fully  release  and  discharge  the  one  mak- 
ing the  payment,  we  think  it  is  more  than  a  mere  agree- 
ment not  to  sua  It  is  a  release  of  his  cause  of  action  in 
consideration  of  a  satisfaction,  and  there  is  scarcely  any 
dispute  among  the  authorities  that,  where  there  is  an 
absolute  release. of  one,  it  operates  to  release  all  tort  feas- 
ors who  participated  in  the  same  act. 

Viewing  the  agreement  and  release  as  we  do,  it  becomes 
necessary  to  reverse  this  case,  and,  since  the  construction 
to  be  placed  upon  the  release  lies  at  the  foundation  of  any 
right  of  recovery  under  the  issues,  it  is  therefore  un- 
necessary to  grant  a  new  trial.  The  judgment  is  there- 
fore reversed  and  the  cause  remanded  with  instructions 
to  the  lower  court  to  dismiss  the  action. 

Reavis,  C  J.,  and  Fui/lerton,  White,  Anders  and 
Mount,  J»T.,  concur. 
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First  National  Bank  of    Pullman,    Respondent,    v. 
Northern  Pacific  Railway  Company,  Appellant. 

CARRIERS —  DELIVERY     OF    GOODS  —  PRODUCTION     OF     BILL    OF     LADING  e42    676J 

REQUISITE. 

Under  both  commercial  usage  and  the  statute  of  this  state, 
where  a  carrier  issues  a  bill  of  lading  for  goods  delivered  to  it 
for  shipment,  it  should  demand  and  receive  the  bill  of  lading 
before  delivery  in  order  to  avoid  liability;  and  even  its  delivery 
of  the  goods  to  a  consignee  designated  in  the  bill  of  lading  will 
not  exonerate  it  from  liability  unless  such  delivery  be  made  upon 
the  production  of  the  bill  of  lading. 

SAME INDORSEMENT   OF  BILL  OF   LADING. 

Under  Bal.  Code,  §  3600,  which  provides  that  "when  a  bill  of 
lading  or  warehouse  receipt  is  made  to  'bearer,'  or  in  equivalent 
terms,  a  simple  transfer  thereof  by  delivery  conveys  the  same 
title  as  an  indorsement,"  the  power  of  indorsement  is  not  re- 
stricted to  the  consignee,  but  the  carrier  who  has  delivered  such 
a  bill  of  lading  to  the  shipper  is  conclusively  charged  with 
knowledge  of  the  fact,  and  of  its  negotiability  both  by  custom  and 
statute. 

Appeal  from  Superior  Court,  Whitman  County. — Hon. 
William  McDonald,  Judge.     Affirmed. 

Stephens  &  Butm,  for  appellant. 

\V.  J.  Bryant  and  II.  W.  Canfield,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Action  by  respondent,  a  bank,  to  re- 
cover the  value  of  two  consignments  of  wheat  carried  by 
the  appellant  railway  company  from  Whelan  to  Spokane. 
The  wheat  was  shipped  by  Chambers,  the  owner.  The 
railway  company  delivered  to  Chambers  two  bills  of 
lading  exactly  alike  except  in  the  quantity  of  wheat 
described  therein,  one  of  which  is  as  follows : 
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"Copy  50  M. 

Northern  Pacific  Railway  Company. 
S.  &  P.  Division. 
"No.  Car,  10230  N.  P.       Whelan,  Wash.,  Aug.  25,  1898. 
"Received  from  W.  M.  Chambers,  in  apparent  good  con- 
dition. 

"Consignee  and  Description  of  Weight 

Destination.  Property. 

"Centennial  Mill  Co.  360  sax  wht.  47,520 

"Spokane,  Wash. 
"As  described  above,  contents  and  value  unknown,  to 
be  transported  by  the  Northern  Pacific  Railway  to  station 
Spokane,  ready  to  be  delivered  to  the  parties  entitled  to 
the  same,  .and  it  is  expressly  stipulated  and  agreed  that 
the  above  property  is  transported  on  the  conditions  in- 
dorsed hereon,  which  form  part  of  this  contract,  and  of 
the  consideration  for  carrying  the  same,  and  not  otherwise. 

Northern  Pacific  Railway, 
"No.  3.  By.  J.  S.  Keeney,  Agent" 

The  case  was  tried  by  the  court  without  the  intervention 
of  a  jury.  The  railway  company,  defendant,  carrier,  set 
up  some  matters  affirmatively  in  defense.  This  portion 
of  the  answer  was  stricken  before  trial,  and  error  is  as- 
signed upon  such  ruling  of  the  court.  But,  as  this  defense 
went  to  the  construction  and  effect  of  the  bills  of  lading, 
the  error  will  be  considered  in  the  determination  of  the 
merits  on  the  facts  as  found.  These  are  that  Chambers 
was  the  owner  of  the  wheat,  and  consigned  the  same  to  the 
Centennial  Mill  Company  at  Spokane,  and  that  no  other 
names  appeared  in  the  bill  of  lading  than  "Chambers" 
and  "Centennial  Mill  Company":  that  Chambers,  upon 
the  shipment,  sold,  assigned,  transferred,  and  set  over 
the  bills  of  lading  to  the  bank  by  indorsing  his  name  on 
the  back  thereof,  for  the  actual  consideration  of  the  pur- 
chase price  of  the  wheat,  which  was  paid  in  cash  to 
Chambers,  and  which  Chambers  used  to  pay  for  the  pur- 
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chase  of  the  wheat,  and  that  plaintiff  is  the  owner  of  the 
bills  of  lading  and  entitled  to  the  delivery  of  the  wheat; 
that  defendant  carried  the  wheat  to  Spokane,  and,  without 
any  order  or  authority  of  plaintiff  or  Chambers,  and 
without  demanding  or  receiving  a  surrender  of  the  bills 
of  lading,  wrongfully  delivered  the  same  to  the  Centen- 
nial Mill  Company ;  that  before  the  commencement  of  the 
action  plaintiff  demanded  of  defendant  the  delivery  of 
the  wheat,  which  delivery  was  refused.  It  was  further 
found  that  in  the  spring  of  1898,  Chambers,  Price  &  Co., 
doing  business  at  Pullman,  contracted  to  ship  to  the  Cen- 
tennial Mill  Company  a  certain  number  of  bushels  of  No. 
1  wheat;  that  the  wheat  when  shipped,  was  subject  to 
inspection  at  the  terminal  by  the  mill  company,  and  was 
also  subject  either  to  rejection  or  dockage  in  weights  and 
grades;  that  Chambers,  Price  &  Co.,  pursuant  to  the 
contract  had  shipped  a  sufficient  number  of  bushels  of 
grain  to  fill  their  contract  with  the  mill  company,  but  by 
reason  of  dockage  and  discount  for  claimed  shortage  in 
weights  and  deficiencies  in  quality,  the  mill  company 
claimed  a  balance  due  in  money  in  the  sum  of  $665.58 ; 
that  thereafter,  in  July,  1898,  Chambers,  who  was  a  for- 
mer partner  of  the  firm  of  Chambers,  Price  &  Co.,  the 
said  firm  having  become  insolvent,  and  having  been  there- 
tofore dissolved,  agreed  with  the  mill  company  to  carry  out 
the  firm  contract  of  Chambers,  Price  &  Co.,  and  himself 
shipped  the  amount  of  grain  necessary  to  fill  the  amount 
agreed  to  be  delivered  to  the  mill  company  at  Spokane, 
and  it  was  then  agreed  between  Chambers  and  the  mill 
company  that  he  should  draw  against  said  shipments 
fifty  to  fifty-five  cents  per  bushel  in  money  to  cover  the 
purchase  price  of  said  grain,  and  no  more;  that  Chambers 
and  the  Centennial  Mill  Company  had,  during  a  term  of 
years,  and  it  was  the  fixed  and  established  custom  l>etween 
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them,  for  Chambers  as  shipper  and  vendor,  to  draw  drafts 
through  a  banking  house  for  the  price  of  the  commodities 
so  shipped,  and  to  attach  the  bills  of  lading  thereto,  and 
at  the  time  of  the  transaction  in  controversy  Chambers 
had  no  notice  of  any  repudiation  thereof,  or  of  any 
change  on  the  part  of  the  Centennial  Mill  Company,  in 
said  settled  course  of  business  between  them ;  that  plaint- 
iff, upon  the  receipt  of  the  bills  of  lading  and  a  draft 
upon  the  Centennial  Mill  Company  for  the  price  of  the 
wheat,  forwarded  such  bills  of  lading  with  the  draft 
attached,  for  collection  from  the  mill  company;  but  the 
mill  company  refused  to  receive  the  bills  of  lading  or  pay 
the  draft,  and  they  were  returned  to  plaintiff;  that  at 
the  time  of  the  delivery  of  the  wheat  to  the  mill  company 
it  knew  that  plaintiff  held  the  draft  and  bills  of  lading. 
The  court  concluded  that  the  refusal  of  defendant  to  de- 
liver the  wheat  to  plaintiff  on  presentation  of  the  bills  of 
lading  was  conversion,  and  found  the  value  of  the  wheat, 
and  gave  judgment  in  favor  of  plaintiff  against  the  de- 
fendant for  such  amount 

1.  The  principal  controversy  l>etween  counsel  is  the 
function  and  construction  of  the  bills  of  lading.  It  is 
urged  by  counsel  for  appellant  that,  if  there  be  no  reser- 
vation by  the  shipper  the  title  presumptively  rests  in  the 
consignee,  and  a  number  of  authorities  are  cited  to  sup- 
port the  view  that  in  an  ordinary  shipment  of  commodities 
the  duty  of  the  carrier  is  to  deliver  to  the  consignee;  that 
the  consignee  is  presumptively  the  party  to  recover  for 
breach  of  the  contract  of  carriage.  As  illustrative  of 
and  supporting  the  view,  among  others,  the  following  au- 
thorities are  mentioned:  2  Daniel,  Negotiable  Instru- 
ments (4th  e<l.),  §§1743,  1744;  4  Elliott,  Railroads, 
§  1426;  Pennsylvania  Co.  v.  Poor,  103  Ind.  553  (3  K  E. 
253);  The  Sally  Magcr,  3  Wall.  451;  Benjamin,  Sales 
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(6th  ed.),  332;  Whitman  Agricultural  College  v.  Strand, 
8  Wash.  647  (36  Pac.  682)  ;  Pacific  Lounge,  etc.,  Co.  v. 
Rudebeck,  15  Wash.  336  (46  Pac.  392)  ;  Izett  v.  Stetson 
£  Post  Mill  Co.,  22  Wash.  300  (60  Pac.  1128). 

Authorities  are  also  cited  which  well  support  the  con- 
tention that,  where  the  carrier  is  ignorant  of  the  fact  that 
the  consignor  was  the  owner  of  the  property,  and  the  con- 
signment is  an  absolute  one,  he  has  a  right  to  assume  that 
the  consignee  is  the  owner,  and  to  settle  a  claim  for  loss 
with  him.  See  Scammon  v.  Wells,  Fargo  &  Co.,  42  Am. 
&  Eng.  Railroad  Cases,  400  (84  Cal.  311,  24  Pac.  284). 

But  it  is  also  urged  that,  where  the  consignor  drew  a 
sight  draft  on  the  consignee,  and  attached  it  to  the  bill 
of  lading,  and  forwarded  them  to  a  third  party  for  col- 
lection, and  the  company  had  no  notice  from  the  con- 
signor to  retain  ownership  and  control  of  the  shipment, 
and  the  company  delivered  it  to  the  consignee  without  re- 
quiring production  of  the  bill,  the  company  was  justified 
in  presuming  that  the  consignee  was  the  owner,  and  that 
the  company  was  discharged  by  the  delivery  to  the  con- 
signee at  the  destination  specified  in  the  bill  of  lading. 
See  Forbes  v.  Boston  tf*  Lowell  K.  11  Co.,  \)  Am.  &  Eng. 
Railroad  Cases,  76  (133  Mass.  154). 

The  principle  stated  by  Judge  Cooley  on  Torts,  page 
456,  that  a  mere  bailee,  whether  common  carrier  or  other- 
wise, is  guilty  of  no  conversion  though  he  receive  property 
from  one  not  rightfully  entitled  to  possession,  and,  acting 
as  a  mere  carrier,  delivers  it  in  pursuance  of  the  bailment, 
if  this  is  done  before  notice  of  the  rights  of  the  real 
owner,  is  suggested  as  pertinent  to  this  controversy.  In 
the  absence  of  statutory  definition  and  regulation  of  bills 
of  lading,  the  deductions  made  from  the  very  numerous 
authorities  adduced  by  counsel  for  appellant,  which  exon- 
erate the  carrier  from  liability  in   an  ordinary  contract 
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when  delivery  is  made  to  the  consignee,  may  be  conceded. 
Primarily  a  bill  of  lading  or  receipt  is  not  necessary  to 
constitute  the  contract  The  delivery  of  commodities  to 
the  common  carrier,  with  the  designation  of  the  person 
and  place  of  shipment,  is  all  that  is  requisite.  Custom 
and  the  law  fix  the  responsibility  and  liability  of  the 
carrier.  The  presumption  then  is  that  the  consignee 
is  the  owner,  and,  without  notice  to  the  contrary,  the  car- 
rier may  safely  make  delivery  to  him.  It  seems  from  an 
examination  of  a  large  number  of  cases  involving  the 
nature  of  bills  of  lading  made  by  a  common  carrier  that 
the  custom  very  generally  exists  of  shippers  selling  or 
assigning  such  bills  of  lading  and  receiving  payment 
therefor  and  advances  upon  the  same.  This  custom 
enables  the  shipper  to  receive  immediate  payment  from 
his  local  bank.  The  usage  materially  aids  and  stimulates 
trade  and  commercial  transactions.  It  enables  the  small 
shipper  or  producer  to  realize  upon  agricultural  products, 
such  as  wheat,  at  the  most  favorable  market  prices.  In 
the  case  of  Ratzer  v.  Burlington,  C.  R.  &  N.  Ry.  Co., 
64  Minn.  245  (66  N.  W.  988,  58  Am.  St.  Rep.  530), 
where  a  delivery  was  made  without  demanding  the  bill 
of  lading,  the  court  observed: 

"We  are  of  the  opinion  that,  on  the  facts  found,  the 
plaintiff  is  entitled  to  judgment  A  vast  portion  of  the 
produce  of  this  country  is  moved  from  the  agricultural 
districts  to  the  commercial  centers  and  the  seaboards  by 
the  aid  of  advances  made  on  the  security  of  such  bills 
of  lading.  A  well-established  custom  has  grown  up  in 
commercial  circles  by  which  such  bills  of  lading  are 
treated  as  the  symbols  of  title  to  the  propertv  in  transit, 
are  taken  as  security  for  money  advanced,  and  indorsed 
and  delivered  as  a  transfer  of  the  property.  This  is  well 
understood  by  the  railroad  companies  and  every  one  else. 
To  allow  the  railroad   companies  to  ignore  this  custom 
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would  be  to  destroy  the  custom  itself.  This  would  cause 
great  hardship,  revolutionize  business  methods,  and  drive 
all  buyers  and  shippers  of  small  means  out  of  the  busi- 
ness, as  they  could  no  longer  give  ready  and  available  se- 
curity on  commodities  in  transit  and  thereby  turn  their  lim- 
ited capital  sufficiently  quickly  and  often  to  enable  them  to 
do  much  business.  This,  in  turn,  would  destroy  compe- 
tition, and  leave  the  business  in  the  hands  of  a  few  con- 
cerns with  unlimited  capital.  Neither  have  the  railroad 
companies  any  right  to  ignore  this  custom.  On  the  con- 
trary, it  must  be  held  that  these  companies  have  been  do- 
ing business  with  reference  to  this  custom  as  much  as  the 
shippers  themselves  and  the  consignee*,  banks,  commission 
merchants,  and  others  who  are  continually  advancing 
money  on  the  faith  of  the  security  of  these  bills  of  Jading." 

And  similar  views  are  expressed  in  Wichita  Savings 
Bank  v.  Atchison,  T.  &  S.  F.  R.  R.  Co.,  20  Kan.  519. 
In  the  latter  case,  as  in  many  others,  the  discussion  of  the 
nature  of  bills  of  lading  under  commercial  usage  and 
custom  is  without  reference  to  statutory  definitions  and 
regulations.  Union  Stock-Yards  Co.  v.  Westcott,  47  Neb. 
300  (66  N.  W.  419)  ;  Walters  v.  Western  &  A.  R.  R.  Co., 
63  Fed.  391 ;  Gates  v.  Chicago,  B.  &  Q.  R.  R.  Co.,  42  Neb. 
379  (60  N.  W.  583)  ;  Furman  v.  Union  Pacific  R.  R.  Co., 
106  N.  Y.  579  (13  N.  E.  587)  ;  Garden  Grove  Bank  v. 
Humeston  &  S.  Ry.  Co.,  67  Iowa,  526  (25  N.  W.  761). 
By  virtue  of  the  statute  in  New  York,  the  carrier  must 
demand  and  receive  the  bill  of  lading  before  delivery  in 
order  to  avoid  liability.  Colgate  v.  Pennsylvania  Co., 
102  N.  Y.  120  (6  N.  E.  114). 

Thus,  the  better  reasoning  and  the  weight  of  authority 
seem,  by  the  force  of  general  commercial  usage,  to  require 
that  the  delivery  of  commodities  be  made  upon  the  pro- 
duction of  the  bill  of  lading,  if  one  be  issued  by  the 
carrier.  Hutchinson  on  Carriers  (2d  ed.),  §  130b,  ob- 
serves: 
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"The  carrier  j  being  thus  bound  to  deliver  the  goods  in 
accordance  with  the  bill  of  lading,  is,  it  is  said,  under  obli- 
gation to  ascertain  whether  or  not  a  bill  of  lading  was  de- 
livered to  the  shipper,  and,  if  delivered,  he  must  retain  the 
property  until  it  is  demanded  by  one  claiming  under  that 
title." 

2.  An  examination  of  our  statutes  seems  to  fairly  de- 
termine the  controversy.  Section  3598,  Bal.  Code,  de- 
clares the  effect  of  bills  of  lading  and  transportation 
receipts  as  follows : 

"All  checks  or  receipts  given  by  any  person  operating 
any  warehouse,  commission  house,  forwarding  house,  mill, 
wharf,  or  other  place  of  storage,  for  any  grain,  flour,  pork, 
beef,  wool,  or  other  produce  or  commodity,  stored  or  depos- 
ited, and  all  bills  of  lading,  and  transportation  receipts  of 
every  kind,  are  hereby  declared  negotiable,  and  may  be 
transferred  by  indorsement  of  the  party  to  whose  order 
such  check  or  receipt  was  given  or  issued,  and  such  indorse- 
ment shall  be  deemed  a  valid  transfer  of  the  commodity 
represented  by  such  receipt,  and  may  be  made  either  in 
blank  or  to  the  order  of  another." 

And  §  3603  declares  when  the  carrier  may  be  exoner- 
ated, as  follows : 

"A  carrier  or  warehouse  proprietor  is  exonerated  from 
liability  for  freight  by  delivery  thereof,  in  good  faith,  to 
any  holder  of  an  original  bill  of  lading  or  warehouse 
receipt  thereof,  properly  indorsed,  or  made  in  favor  of  the 
bearer." 

There  is  also  a  further  pertinent  provision  in  §  3604: 

"When  a  carrier  or  warehouse  proprietor  has  given  a 
bill  of  lading,  warehouse  receipt,  or  other  instrument  sub- 
stantially equivalent  thereto,  he  may  require  its  surrender, 
or  a  reasonable  indemnity  against  claims  thereon,  before 
delivering  the  freight." 

Suggestion  is  made  by  counsel  that  the  indorsement  of 
the  bill  of  lading  can  only  be  made  by  the  consignee,  but 
it  may  be  observed  that  §  3600,  Bal.  Code,  specifies : 
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"When  a  bill  of  lading  or  warehouse  receipt  is  made  to 
'bearer'  or  in  equivalent  terms,  a  simple  transfer  thereof 
by  delivery  conveys  the  same  title  as  an  indorsement." 

The  bills  of  lading  under  consideration  here  were  deliv- 
ered by  the  carrier  to  the  shipper.  Surely,  the  defendant 
is  conclusively  charged  with  knowledge  that  the  bills  were 
given  to  Chambers,  and  the  knowledge  of  their  negotiabil- 
ity, both  by  custom  and  the  statute  must  likewise  be  im- 
puted to  it 

It  follows  that  the  judgment  is  correct  and  it  is  affirmed. 

White,  Hadley,  Fuixerton,  Anders,  Dunbar  and 
Mount,  JJ.,  concur. 


[No.  4040.     Decided  April  26,  1902.] 

Charles  O.  Bates  et  al.,  Appellants,  v.  C.  M.  Drake  et      m_us 


al.,  Respondents. 
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ACTIONS MISTAKE    OF    PLAINTIFF    AS     TO     FOBM  —  WAIVES     OF    OB-  ■    —      I 

JECTION8.  I  40    1 

Where  defendants  do  not  raise  the  objection  until  after  trial 
that  plaintiffs'  form  of  action  should  have  been  in  ejectment  in- 
stead of  one  to  quiet  title,  because  they  were  not  in  possession 
of  the  land,  and  the  land  was  not  vacant  and  unoccupied,  the  ob- 
jection must  be  deemed  as  waived. 

SAME  —  ESTOPPEL   OF   DEFENDANTS. 

Where  defendants,  in  an  action  to  remove  a  cloud  and  quiet 
title,  themselves  submitted  to  the  determination  of  the  court  by 
their  answer  the  very  issue  appellants  sought  to  submit,  and  ob- 
tained the  relief  for  which  they  prayed,  they  cannot  upon  an 
appeal  by  plaintiffs  therefrom  be  heard  to  say  that  the  plaintiffs 
originally  mistook  their  form  of  action. 

JUDGMENTS RE8   JUDICATA. 

A  judgment  of  dismissal  of  an  action  without  prejudice  would 
not  have  the  effect  of  res  judicata  on  the  merits  of  the  contro- 
versy even  if  the  court  erred  in  refusing  to  give  judgment  on  the 
merits. 


448  BATES  v.  DRAKE. 


Opinion  of  the  Court — Fuixebton,  J.        [28  Wash. 

FRAUDULENT    CONVEYANCES WHO    ABE    CREDITOB8  —  CLAIMANT    FOB 

DAMAGES. 

A  person  having  a  claim  against  another  for  damages  sound- 
ing in  tort  is  a  creditor  of  that  other  within  the  meaning  of  the 
statute  giving  creditors  the  right  to  question  transfers  of  prop- 
erty made  to  hinder,  delay  and  defraud  creditors. 

SAME  —  PLEADING  —  INSOLVENCY  OF  FRAUDULENT  GRANTOR. 

In  an  action  to  recover  land  fraudulently  conveyed  the  in- 
solvency of  the  grantor  is  sufficiently  alleged,  as  against  a  gen- 
eral objection  to  the  complaint,  where  it  alleges  that  the  grantor 
had  no  other  property  in  the  state  than  that  fraudulently  trans- 
ferred at  any  of  the  times  mentioned  in  the  complaint,  out  of 
which  execution  against  him  could  be  made. 

SAME  —  BURDEN    OF   PROOF  —  SUFFICIENCY    OF   EVIDENCE. 

Under  Bal.  Code,  §  4580,  which  provides  that  in  every  case 
where  any  question  arises  as  to  the  good  faith  of  any  transaction 
between  husband  and  wife  the  burden  of  proof  shall  be  upon  the 
party  asserting  the  good  faith,  a  deed  by  a  husband  to  his  wife 
should  be  deemed  fraudulent,  where  it  appears  that  the  hus- 
band obtained  a  conveyance  and  the  possession  of  valuable  prop- 
erty without  consideration,  and  that  his  wife  actively  participated 
in  the  transaction;  that  the  deed  by  husband  to  wife  was  made 
after  the  commencement  of  suit  by  the  husband's  grantors  to  set 
aside  the  deed  to  him;  that  the  husband  and  wife  had  made  in- 
consistent statements  as  to  which  of  them  was  the  owner  before 
suit,  and  after  suit  it  was  claimed  the  consideration  for  the  con- 
veyance between  the  spouses  was  the  payment  of  moneys  out 
of  the  wife's  separate  estate  to  the  husband,  from  moneys  he 
had  in  his  hands  as  her  agent,  but  it  was  not  shown  how  much 
money  of  hers  he  had,  nor  what  sum  was  actually  paid  by  her  for 
the  property. 

Appeal  from   Superior  Court,   Pierce   County. — Hon. 
Oliver  V.  Linn,  Judge.    Reversed. 

Bates  &  Mwray  and  John  H.  McDaniels  for  appellants. 
Eric  E.  Rosling,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — In  December,  1893,  one  Alexander  S. 
Bailey  and  Amanda  E.  Bailey,  his  wife,  were  the  owneTs 
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of  certain  lots  in  the  city  of  Tacoma,  in  this  state,  the  title 
to  which  stood  in  the  name  of  Amanda  E.  Bailey.  At  the 
same  time  the  respondent  C.  M.  Drake  claimed  to  be  the 
owner  of  certain  parcels  of  land  situate  in  Los  Angeles 
county,  state  of  California.  The  several  properties  were 
valued  by  the  parties  at  $12,000.  On  the  30th  day  of  that 
month  the  parties  agreed  to  exchange  the  properties  one  for 
the  other,  and  in  pursuance  of  that  agreement  the  Baileys 
on  that  day  executed  and  delivered  to  C.  M.  Drake  a  deed 
to  the  property  in  the  state  of  Washington,  and  put  him 
in  the  possession  of  the  same.  The  Drakes  at  the  same 
time  executed  to  Amanda  E.  Bailey  a  deed  to  the  property 
in  California.  This  deed  was  put  in  escrow,  to  be  deliv- 
ered when  the  Baileys  should  release  the  Washington  prop- 
erty from  certain  liens  then  existing*  against  it,  and  which, 
in  the  agreement  of  exchange,  they  had  contracted  to  pay. 
The  Baileys  were  put  in  possession  of  the  California  prop- 
erty, at  the  time  of  the  execution  of  the  deed,  but  were 
unable  or  unwilling  to  pay  the  liens  on  the  Washington 
property,  because,  they  claimed,  Drake's  title  to  the  Cali- 
fornia property  was  defective,  and  they  were  unable  to 
obtain  a  loan  thereon.  Some  litigation  was  had  between 
the  parties  in  the  courts  of  both  states  over  the  properties, 
the  precise  nature  of  which  does  not  clearly  appear;  the 
final  result,  however,  was  that  the  Drakes  regained  pos- 
session of  the  property  in  California  and  the  deed  to  same, 
which  they  had  deposited  in  escrow ;  thereafter  having  pos- 
session and  the  legal  title,  at  least,  to  both  tracts.  While 
these  matters  were  pending,  C.  M.  Drake  for  a  recited 
consideration  of  $3,000,  conveyed  to  his  wife,  Maria  S. 
Drake,  all  his  interest  in  the  property  in  Washington, 
reciting  in  the  deed  therefor,  the  following:  "The  inten- 
tion of  the  grantor  herein  being  to  convey  to  grantee^  his 
wife,  all  of  his  right,  title,  and  interest  and  estate,  includ- 
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ing  any  community  interest  that  he  may  have  therein,  and 
vests  the  title  thereto  in  grantee  as  her  separate  property." 
Afterwards  Alexander  and  Amanda  Bailey  began  an 
action  in  the  superior  court  of  Pierce  county,  in  this  state, 
against  C.  M.  Drake,  in  their  complaint  in  which  they  re- 
cited the  transaction  between  the  parties,  averred  they  had 
been  damaged  thereby  in  the  sum  of  $10,368,  and  recov- 
ered a  judgment  for  the  full  sum  demanded.  Execution 
was  issued  upon  this  judgment  and  the  property  in  this 
state  levied  upon  and  sold  to  Baileys  for  $5,000,  and  a  cer- 
tificate of  sale  issued  to  them  by  the  sheriff.  This  certifi- 
cate was  sold  and  assigned  to  the  appellants  in  this  action 
prior  to  the  time  for  redemption  had  expired. 

The  present  action  was  instituted  by  the  appellants 
while  they  held  onlv  the  certificate  of  sale.  In  their  com- 
plaint  they  alleged  the  agreement  to  exchange  properties 
between  the  Baileys  and  C.  M.  Drake;  the  exchange  of  the 
properties  thereunder;  that  C.  M.  Drake,  as  an  inducement 
to  the  making  of  the  exchange,  represented  and  stated  that 
he  was  the  owner  of  and  had  perfect  title  to  the  property 
sought  by  him  to  be  exchanged  for  the  property  of  the 
Baileys,  all  of  which  was  well  known  to  the  respondent 
Maria  S.  Drake.  They  alleged  the  recovery  of  the  judg^ 
ment  against  C.  M.  Drake  arising  out  of  the  exchange  of 
the  properties ;  that  C.  M.  Drake  had  no  other  property  in 
this  state  out  of  which  the  judgment  could  be  made  other 
than  the  property  mentioned ;  the  execution  upon  the  judg^ 
ment ;  the  sale  of  the  property  thereunder,  by  th»_»  sheriff 
to  the  Baileys,  and  the  assignment  of  the  certificate  of  sale 
to  them.  They  alleged  that  the  deed  made  by  C.  M.  Drake 
to  his  wife  was  made  without  consideration,  and  with  the 
intent  to  hinder,  delay  and  defraud  their  creditors,  and 
especially  the  Baileys  and  their  assignees,  and  that  the 
wife  received  the  conveyance  with  such  intent^  and  without 
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paying  any  consideration  therefor.  They  prayed  that  the 
deed  from  C.  M.  Drake  to  Maria  S.  Drake  be  canceled,  set 
aside,  and  held  for  naught,  that  it  be  adjudged  that 
neither  of  the  parties  thereto  had  any  interest  in  the  prop- 
erty so  conveyed  other  than  the  right  to  redeem  from  the 
sheriff's  sale,  and  that  the  appellants  have  such  general  re- 
lief as  to  the  court  should  seem  meet  and  equitable.  After 
issue  had  been  joined  on  the  allegations  of  the  complaint, 
but  prior  to  the  trial  of  the  cause,  the  appellants  received 
a  sheriff's  deed  to  the  property,  whereupon  they  filed  a  sup- 
plemental complaint  setting  up  that  fact,  and  further  pray- 
ing that  they  be  adjudged  the  owners  in  fee  simple  thereof. 
The  respondents  filed  a  general  demurrer  to  the  original 
complaint,  which  the  trial  court  overruled.  They  there- 
upon answered  separately,  each  denying  all  of  the  allega- 
tions of  the  complaint  save  the  exchange  of  the  properties 
between  C.  M.  Drake  and  the  Baileys,  and  that  he  had  con- 
veyed the  property  received  in  the  exchange  to  his  wife, 
Maria  S.  Drake.  For  a  further  and  separate  defense  the 
respondent  C.  M.  Drake  alleged  that  he  never  at  any  time 
had  any  interest  in  the  property  in  question,  but  held  the 
same  in  trust  for  his  wife,  who  furnished  the  consideration 
for  ite  purchase  from  the  proceeds  of  her  own  separate 
funds  and  property  acquired  by  her  prior  to  her 
marriage  with  him.  He  also  pleaded,  as  res  ju- 
dicata, another  action  between  the  same  parties, 
brought  to  eject  them  from  the  premises,  which 
was  dismissed  without  prejudice  by  the  court  at  the  con- 
clusion of  the  evidence.  The  respondent  Maria  S.  Drake 
filed  an  answer  containing  substantially  the  denials  and 
allegations  set  up  by  her  co-defendant;  further  alleging, 
however,  that  the  sale  made  by  the  sheriff  of  the  property 
in  suit  was  a  cloud  upon  her  title,  and  prayed  that  her 
title  be  adjudged  good  and  valid,  that  the  sale  and  muni- 
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merits  of  title  relied  upon  by  the  appellants  be  held  void, 
that  they  be  enjoined  from  in  any  manner  asserting  title 
to  the  premises  adverse  to  her,  and  for  general  relief.  The 
allegations  of  the  affirmative  answers  were  put  in  issue  by 
replies.  The  trial  court,  after  hearing,  found  that  the 
deed  from  C.  M.  Drake  to  his  wife  was  made  for  a  valu- 
able consideration,  and  without  any  intent  to  hiider,  delay, 
or  defraud  creditors,  and  was  received  by  the  wife  without 
any  such  intent  A  decree  was  entered  accordingly,  hold- 
ing for  naught  the  appellants'  muniments  of  title,  enjoin- 
ing them  from  asserting  any  claim  to  the  property  by 
reason  thereof,  and  quieting  the  title  to  the  premises  in  the 
respondent  Maria  S.  Drake.  This  appeal  is  from  that 
decree. 

As  a  preliminary  question,  the  respondents  insist  that 
the  appellants  cannot  maintain  this  action.  It  is  said  that, 
as  their  complaint  does  not  allege,  and  it  was  not  shown  by 
the  evidence,  that  the  land  in  controversy  was  in  the  pos- 
session of  the  appellants,  or  that  the  same  was  vacant,  at 
the  time  the  suit  was  instituted,  the  appellants  cannot 
recover,  because  a  plaintiff  must  allege  and  prove  one  or 
the  other  of  these  facts  before  he  can  maintain  an  action  to 
quiet  or  remove  a  cloud  from  title.  Spithill  v.  Jones,  3 
Wash.  290  (28  Pac.  531),  is  cited  as  sustaining  this  con- 
tention. This  court  in  that  case  did  hold  that  an  action  to 
quiet  title  should  bo  dismissed  for  want  of  equity  where 
the  proofs  failed  to  show  that  the  plaintiff  was  in  posses- 
sion of  the  lands  the  title  to  which  was  sought  to  be  quieted, 
or  that  the  same  was  unoccupied  by  any  person.  It  spoke 
also  as  if  the  question  was  one  of  the  jurisdiction  of  the 
court.  It  is  clear,  however,  from  the  opinion  as  a  whole, 
that  the  court  did  not  mean  by  its  use  of  this  term  that  it 
was  without  jurisdiction  or  power  to  determine  the  subjectr 
matter    of    the    controversy     between     the    parties     or 
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that  a  judgment  entered  therein  would  have  been 
void,  but  meant  rather  that  equity  would  not  en- 
tertain a  suit  to  quiet  title  when  the  plaintiff  had 
an  adequate  remedy  at  law,  and  that  he  had  such 
adequate  remedy  in  that  case  by  an  action  of  ejectment 
against  the  person  in  possession.  In  other  words,  it  was 
held  that  plaintiff  had  mistaken  his  form  of  action,  and 
the  court  would  not  permit  him  to  maintain  it  over  the 
objection  of  the  defendant.  And  this  must  be  so  from  the 
nature  of  the  objection.  The  fact  that  the  plaintiff  is  or 
is  not  in  possession,  or  that  the  land  is  or  is  not  vacant, 
does  not  affect  the  jurisdiction  of  the  court  to  determine 
the  subject-matter  of  the  controversy  between  the  parties, 
nor  does  it  affect  the  merits  of  that  controversy,  but  affects 
only  the  plaintiff's  right  to  have  the  merits  of  the  contro- 
versy determined  in  that  particular  form  of  action.  Being 
so,  it  is  a  right  which  the  defendant  can  waive,  and  when 
he  does  so,  and  consents  to  a  trial  upon  the  merits,  the 
judgment  entered  therein  is  not  void,  or  voidable 
even,  except  for  errors  committed  in  the  course  of 
the  trial  which  would  render  the  judgment  void- 
able were  the  plaintiff's  right  to  maintain  the  ac- 
tion absolute.  Hooper  v.  Henry,  31  Minn.  264 
(17  N.  W.  476);  Mitchell  v.  McFwrland,  47  Minn. 
535  (50  E\  W.  610).  The  question  not  bein^r  juris- 
dictional, it  may  be  doubtful  whether  the  respondents  can 
urge  it  upon  the  appeal  of  their  adversaries ;  but,  passing 
this,  it  is  clear  that  they  have  waived  the  objection.  After 
their  demurrers  were  overruled,  they  not  only  answered  by 
denials  and  by  affirmative  matter  constituting  a  defense, 
but  they  answered  by  a  pleading  in  the  nature  of  a  cross 
complaint,  in  which  they  pleaded  title  in  one  of  themselves 
by  virtue  of  the  deed  the  appellants  sought  to  have  can- 
celed, praying  that  the  appellants'  muniments  of  title  be 
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held  void  and  a  cloud  upon  such  title ;  thus  submitting  to 
the  determination  of  the  court  the  very  issue  the  appellants 
sought  to  have  submitted.  What  is  more,  they  obtained  the 
relief  for  which  they  prayed.  Certainly  they  cannot,  on 
an  appeal  by  their  adversaries  from  the  judgment  grant- 
ing that  relief,  be  heard  to  say  that  the  appeal  cannot  be 
maintained  because  the  appellants  originally  mistook  the 
form  of  action  in  which  they  sought  to  submit  to  the  court 
the  question  finally  determined  by  it.  They  cannot  hold 
to  the  benefits  of  the  judgment  and  deny  their  opponents 
the  right  to  contest  it  on  the  ground  that  the  controversy 
which  led  up  to  it  was  not  before  the  court.  On  any  theory 
the  appellants  have  the  right  to  have  the  judgment  entered 
reviewed  by  this  court,  and  reversed,  if  not  found  to  be 
consonant  with  the  law  and  facts  of  the  case.  But  we 
are  clear  that  the  appellants  are  entitled  to  something 
more, — that  they  are  entitled  to  have  the  whole  of  the  con- 
troversy determined,  because  the  respondents,  by  denying 
the  appellants'  title,  and  setting  up  title  in  one  of  them- 
selves, and  asking  to  have  the  question  adjudicated,  have 
waived  the  right  to  object  to  the  form  of  the  action. 

The  respondents  next  insist  that  the  appellants  cannot, 
in  any  event,  recover,  because  the  question  became  res 
judicata  in  the  former  action  mentioned,  which,  as  we  have 
said,  was  dismissed  without  prejudice.  It  is  not  contended 
that  the  judgment  actually  entered  therein  has  the  effect 
of  res  judicata  on  the  merits  of  the  controversy,  but  that 
the  respondents  were  entitled  in  that  action  to  a  judgment 
on  the  merits,  and  that  the  court  erred  in  refusing  to  enter 
it.  It  is  evident,  however,  that  it  is  to  the  judgment  actual- 
ly entered  in  an  action  which  is  or  is  not  a  bar  to  another 
action,  not  a  judgment  that  might  or  ought  to  have  been 
entered  therein.  It  is,  perhaps,  needless  to  add  that  a 
judgment  of  dismissal  of  an  action  without  prejudice  is 
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not  a  bar  to  another  action  between  the  same  parties  for 
the  same  cause  of  action. 

Another  reason  urged  why  the  appellants  cannot  recover 
is  that  they  were  not  creditors  of  C.  M.  Drake  at  the 
time  he  conveyed  the  property  at  Tacoma  to  his  wife.  It 
is  said  that  the  predecessors  in  interest  to  the  appellants 
at  that  time  had  at  most  only  an  unliquidated  claim  for 
damages  for  a  fraud  practiced  upon  them  by  C.  M.  Drake, 
and  that  one  holding  an  unliquidated  claim  for  damages 
against  another,  sounding  in  tort,  does  not  constitute  the 
claimant  a  creditor  before  the  claim  is  prosecuted  to  judg- 
ment, nor  invest  him  with  the  right  given  by  law  to  cred- 
itors to  question  fraudulent  or  voluntary  transfers  of  prop- 
erty  made  by  the  person  against  whom  the  claim  exists 
before  the  claim  is  reduced  to  judgment.  There  are  cases 
which  maintain  this  contention,  but  they  are  based,  as  we 
understand  them,  upon  statutes  not  so  broad  as  the  rule 
in  force  in  this  state.  The  statute  of  13  Eliz.  c.  5,  which 
is  a  part  of  the  common  law  of  this  state  (Wagner  v.  Law, 
3  Wash.  500-502,  28  Pac.  1109,  28  Am.  St.  Rep.  56,  15 
L.  R.  A.  784),  provided  that  all  conveyances  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  suits,  debts,  accounts,  dam- 
ages, etc,  should  be  deemed  and  taken  as  void,  and  of  none 
effect.  In  those  states  where  a  similar  statute  is  in  force, 
or  which  recognize  this  statute  as  being  a  part  of  their 
common  law,  it  is  the  almost  uniform  holding  that  a  person 
having  a  claim  against  another  for  damages  sounding  in 
tort  is  a  creditor  of  that  other  within  the  meaning  of  the 
rule,  and  this  holding,  we  think,  is  supported  by  the  better 
reason. 

Again,  it  is  said  the  appellants  cannot  recover  because 
it  was  not  alleged  that  Drake  was  insolvent  at  the  time  of 
the  conveyance  which  is  alleged  to  have  Wn  fraudulently 
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made.  The  complaint,  as  we  have  shown,  alleges  the  agree- 
ment between  the  parties  to  exchange  properties,  the  deeds 
made  in  pursuance  of  that  agreement,  the  deed  from  C. 
M.  Drake  to  Maria  S.  Drake,  and  the  times  of  their 
several  executions ;  that  execution  had  been  issued  upon  the 
judgment,  and  that  the  sheriff  had  returned  that  he  was 
unable  to  find  any  other  property  belonging  to  C.  M. 
Drake  out  of  which  the  execution  could  be  made,  and  fur- 
ther alleges  that  "C.  M.  Drake  had  no  other  property  in 
the  state  of  Washington  at  any  of  the  times  herein  men- 
tioned out  of  which  to  make  said  execution."  This  is  suf- 
ficient against  the  general  objection  here  made.  Cook  v. 
Tibials,  12  Wash.  207  (40  Pac  935). 

On  the  question  of  the  good  faith  of  the  conveyance 
from  C.  M.  Drake  to  his  wife,  we  think  the  trial  court 
erred.  By  statute  in  this  state  (Bal.  Code,  §  4580)  it  is 
provided  that  in  every  case  where  any  question  arises  as 
to  the  good  faith  of  any  transaction  between  husband  and 
wife,  whether  a  transaction  between  them  directly  or  by 
the  intervention  of  a  third  person,  the  burden  of  proof 
shall  be  upon  the  party  asserting  the  good  faith ;  and  in 
IAebenthal  v.  Price,  8  Wash.  206  (35  Pac.  1078),  after 
referring  to  the  statute,  we  said  it  was  a  general  rule, 
where  transfers  of  property  from  husband  to  wife  are 
questioned,  that  the  payment  of  a  valuable  consideration 
must  be  shown  by  proof  of  the  most  satisfactory  character. 
While  it  may  be  true  that  a  conveyance  from  a  husband  to 
a  wife  is  not  of  itself  a  badge  of  fraud,  either  under  the 
rule  of  the  statute  or  the  general  rule  cited,  it  is  neverthe- 
less a  fact,  which  naturally  awakens  suspicion,  lends 
greater  weight  to  other  unfavorable  circumstances,  and 
will  be  for  that  reason  set  aside  upon  less  proofs  of  fraud 
than  will  a  transaction  between  parties  not  having  the  same 
confidential  relation.     Turning  to  the  record,  and  consid- 
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ering  the  entire  transaction,  it  is  at  once  obvious  that  it 
does  not  present  the  respondents  in  a  very  favorable  light. 
It  is  shown  that  C.  M.  Drake  obtained  from  the  appellants' 
assignors  a  deed  to  and  possession  of  a  very  valuable  prop- 
erty without  consideration,  and  that  Mrs.  Drake  actively 
participated  in  the  transaction  by  which  that  deed  and  pos- 
session thereunder  was  obtained.  It  is  shown  that  the  deed 
in  dispute  was  made  after  the  Baileys  had  commenced  a 
proceeding  in  which  they  sought  to  set  aside  the  deed  from 
themselves  to  C.  M.  Drake.  It  was  shown  further  that 
nothing  had  been  expended  upon  the  property  by  the 
respondents,  either  in  the  way  of  taxes,  interest,  or  im- 
provements over  and  above  what  they  have  re- 
ceived from  the  property  as  rents.  In  their 
statements  as  to  which  of  them  claimed  to  own 
the  property  prior  to  the  deed  in  dispute  the 
respondents  have  not  been  entirely  consistent  In  their 
answers  they  allege  that  (J.  M.  Drake  originally  acquired 
the  property  in  trust  for  his  wife,  and  that  she  furnished 
the  consideration  for  the  transfer  from  the  Baileys  to  him 
out  of  her  separate  funds  and  property  acquired  by  her 
prior  to  her  marriage ;  that  C.  M.  Drake  has  never  had  or 
claimed  any  interest  in  the  property,  %and  that  Mrs.  Drake 
has  collected  and  received  the  entire  rents  and  profits  of 
the  property  since  it  was  first  acquired ;  and  in  their  tes- 
timony, though  silent  as  to  the  consideration  for  the  first 
deed,  they  say  that  C.  M.  Drake  never  had  or  claimed  to 
have  any  interest  in  the  property,  and  that  Mrs.  Drake 
has  collected  the  rents  since  it  was  first  acquired  by  C.  M. 
Drake.  It  was  shown,  however,  that  C.  M.  Drake,  in  an 
affidavit  filed  by  him  shortly  after  the  transfer  of  the 
property,  stated  that  Amanda  E.  Bailey  and  himself  were 
the  only  persons  interested  in  the  exchange  of  the  proper- 
ties, and  that  the  other  parties  joined  in  the  deeds  solely 
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because  of  the  marital  relations  existing  between  them  and 
the  parties  to  the  trade,  and  not  because  of  any  necessity 
of  their  so  doing.  Again,  in  another  affidavit,  filed  later, 
which  Mrs.  Drake  in  a  concurring  affidavit,  swears  she  has 
read  and  knows  to  be  true,  he  says  he  went  into  occupancy 
of  the  property  at  the  date  of  the  deed  with  his  family,  and 
has  since  continued  in  such  occupancy ;  that  he  was  then 
renting  rooms  therein;  that  he  had  paid  premiums  on 
certain  insurance  policies  thereon;  that  he  was  receiving 
the  rents,  and  had  contracted  with  tenants  with  respect  to 
rents;  that  he  had  expended  a  certain  sum  in  repairs  upon 
the  houses  thereon  for  the  purpose  of  making  them  more 
inviting  to  tenants;  and  that  he  intended  to  maintain  them 
in  good  condition  and  improve  them  still  more.  These  affi- 
davits were  filed  in  proceedings  begun  shortly  after  the 
original  transfer,  when  presumably,  the  facts  were  fresh 
in  the  minds  of  the  affiants.  It  would  seem  that  were  the 
present  claims  not  an  afterthought,  some  mention  would 
have  been  made  of  the  wife's  ownership  of  the  property, 
and  of  the  fact  that  she  was  receiving  the  rents.  On  the 
question  of  the  consideration  for  the  deed  in  dispute,  Mrs. 
Drake  testifies  that  she  furnished  the  consideration  out  of 
money  she  had  accumulated  hef  ore  her  marriage,  and  which 
was  in  her  husband's  hands  as  her  agent.  How  much  of 
her  money  her  husband  had,  when  he  obtained  possession 
of  it,  or  what  part  of  it  she  turned  over  to  him  in  consid- 
eration of  the  deed,  she  does  not  state.  C.  M.  Drake's 
testimony  is  but  little  more  explicit.  He  does  say  that  he 
deeded  the  property  to  his  wife  for  three  thousand  dollars ; 
that  his  wife  furnished  consideration  for  the  deed ;  that  the 
consideration  was  furnished  from  money  she  had  before 
her  marriage;  that  ever  since  their  marriage  his  wife  had 
her  separate  estate,  and  that  the  money  was  in  his  hands 
simply  as  her  agent ;  and  that  "the  purchase  price  of  said 


BATES  v.  DRAKE.  459 


Apr.  1902.]       Opinion  of  the  Court— Fuixebton,  J. 

property  was  given  me  in  1894,"  but  he  does  not  say  in 
terms  that  his  wife  paid  him  $3,000,  or  any  particular 
sum,  for  his  interest  in  the  property.  While  this  fact 
might  be  inferred  from  what  he  does  say,  yet  it  is  apparent 
that  all  he  says  could  be  true,  and  nothing  more  than  a 
mere  nominal  sum  pass  between  the  parties  as  a  considera- 
tion for  the  transfer.  Ordinarily,  where  a  witness  is  with- 
out motive  to  state  other  than  the  truth,  where  he  has  no 
interest  in  the  subject-matter  in  controversy,  or  where  he 
is  unlettered,  and  it  is  evident  from  what  he  does  say  that 
he  has  no  very  accurate  knowledge  of  the  meaning  of 
words,  the  ordinary  mind  is  inclined  to  give  his  statements 
that  meaning  which  he  evidently  intended  they  should 
bear.  But  here  these  conditions  are  all  reversed,  the  wit- 
ness was  interested,  he  was  not  unlettered,  he  had  an  accu- 
rate knowledge  of  the  meaning  of  words; — in  fact  he 
appears  as  a  well-educated,  intelligent  man,  possessing 
more  than  the  ordinary  amount  of  shrewdness,  and  as  hav- 
ing a  very  clear  comprehension  of  the  vital  issues  of  his 
case.  Under  the  statute  the  burden  was  upon  the  respond- 
ents to  establish  the  good  faith  of  the  transaction  between 
them.  They  were  obligated  to  show  the  payment  of  a 
valuable  consideration  by  proofs  of  the  most  satisfactory 
character,  and  it  would  seem  that,  had  such  a  considerar 
tion  been  paid  for  the  deed,  the  parties  thereto  would  have 
said  so  in  terms  not  capable  of  a  double  meaning. 

But,  without  pursuing  the  inquiry  further,  we  are  con- 
vinced that  the  conveyance  in  question  was  not  made  in 
good  faith,  or  for  a  valuable  consideration,  and  was 
intended  to  defraud  the  Baileys  and  their  assignees  of  any 
judgment  they  might  recover  for  the  fraud  practiced  upon 
them  by  C.  M.  Drake,  The  judgment  of  the  lower  court 
is  therefore  reversed,  and  the  cause  remanded  with  instruc- 
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tions  to  enter  a  judgment  in  favor  of  the  appellants  accord- 
ing to  the  prayer  of  their  complaint 

Reavis,  C.  J.,  and  White,  Hadley,  Anders,  Mount 
and  Dunbar,  JJ.,  concur. 


[No.  3900.     Decided  April  28,  1902.] 

The  State  of  Washington  on  the  Relation  of  0.  E. 
Weymouth,  Appellant,  v.  J.  M.  Lockhart,  cls  Police 
Justice  of  the  City  of  Port  Townsend,  Respondent. 

WRIT    OF   REVIEW  —  TO    JUSTICE'S    COURT  —  REMEDY   BT    APPEAL. 

There  being  a  remedy  by  appeal  to  the  superior  court  from  the 
judgments  and  orders  of  a  justice  of  the  peace,  the  superior  court 
has  no  jurisdiction  to  grant  a  writ  of  review  for  the  purpose  of 
bringing  before  it  the  proceedings  of  a  justice's  court. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
George  C.  Hatch,  Judge,     Affirmed. 

A.  W.  Buddress,  for  appellant. 
Harry  Ballinger,  for  respondent. 

Per  Curiam. — This  is  an  appeal  from  a  judgment  of 
the  superior  court  quashing  a  writ  of  review  directed  to 
respondent,  a  police  justice  in  the  city  of  Port  Townsend, 
and  dismissing  the  petition  therefor.  The  relator  (appel- 
lant here)  had  been  arrested  under  a  complaint  filed  in  said 
justice  court,  charging  him  with  violating  an  ordinance  of 
said  city  by  peddling  lamp  fixtures  and  soliciting  therefor 
from  place  to  place,  without  having  procured  a  license. 
The  appellant  filed  a  demurrer  to  the  complaint  in  the 
justice  court  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  crime,  and  that  the  court 
had  neither  jurisdiction  of  the  person  of  the  appellant  nor 


MoNAMARA  v.  JOSE.  461 


Apr.  1902.]  Syllabus. 


of  the  subject  matter  of  the  action  or  the  offense  attempted 
to  be  charged.  The  demurrer  was  overruled  by  the  justice, 
and  the  appellant,  electing  to  stand  upon  his  demurrer, 
declined  to  further  plead.  Over  the  objection  of  the  appel- 
lant, the  justice  proceeded  to  hear  testimony,  and  entered 
judgment  imposing  a  fine  and  costs  against  appellant,  and ' 
ordering  him  committed  until  such  fine  and  costs  should  be 
paid.  Thereupon  the  appellant  applied  to  the  superior 
court  for  the  writ  aforesaid,  and,  by  order  of  the  court, 
such  a  writ  was  issued  commanding  the  justice  to  fully 
certify  all  of  his  proceedings  to  the  superior  court  that  the 
same  might  be  reviewed  thereby.  Thereafter  respondent 
appeared,  and  moved  to  vacate  the  order  for  the  writ  and . 
to  dismiss  the  proceeding  on  the  ground  that  appellant 
had  a  remedy  by  appeal  to  the  superior  court.  The  motion 
was  granted,  and  the  proceeding  dismissed,  on  the  sole 
ground  that  the  court  had  no  jurisdiction. 

This  case  seems  to  be  in  all  essential  particulars  similar 
to  that  of  Falsetto  v.  Seattle,  18  Wash.  509  (52  Pac.  250), 
and  on  the  authority  of  that  case,  and  also  of  State  ex  rel. 
Light  Co.  v.  Superior  Court,  20  Wash.  502  (55  Pac.  933), 
the  judgment  is  affirmed. 


[No.  8061.     Decided  April  28,  1902.] 

Daniel     McNamara,    Respondent,    v.     Alfred    Jose, 

Appellant. 

BILLS    AND    NOTES  —  BAD    FAITH    OF    PURCHASER  —  INSUFFICIENCY    OF 
EVIDENCE. 

Bad  faith  on  the  part  of  the  purchaser  of  a  promissory  note 
against  which  the  maker  had  a  valid  defense  is  not  shown  by 
evidence  that  it  was  purchased  at  a  heavy  discount,  without  in- 
quiry of  the  maker,  whom  the  purchaser  knew  to  be  perfectly 
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solvent,  when  it  appears  that  inquiry  was  made  of  the  payee 
as  to  the  consideration  for  the  note;  that  the  payee  was  in  need 
of  money;  that  the  note,  though  held  at  the  time  in  this  state, 
was  payable  at  Cape  Nome,  Alaska,  of  whose  inaccessibility  for 
half  the  year  the  court  would  take  judicial  notice;  and  that  the 
note  was  purchased  three  months  before  maturity  without  notice 
of  any  infirmity  in  the  instrument 

SAME  —  PURCHASE  AT  DISCOUNT  —  AMOUNT  OF  BECOYEBY. 

Under  Laws  1899,  p.  350,  §  57,  which  provides  that  the  holder 
of  a  negotiable  instrument  may  enforce  payment  for  the  full 
amount  against  all  parties  liable  thereon,  recovery  upon  a  promis- 
sory note  by  the  purchaser  thereof  is  not  limited  to  the  amount 
paid  for  the  note. 

Appeal  from  Superior  Court,  King  County. — Hon. 
George  Meade  Emory,  Judge.  Affirmed. 

John  E.  Humphries  and  Harrison  Bostwick,  for  appel- 
lant. 

William  Parmerlee,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Fuxlerton,  J. — The  respondent  brought  this  action 
against  the  appellant  and  one  Thomas  Carstens  to  recover 
upon  a  promissory  note  of  which  the  following  is  a  copy : 

"$1,000.  Seattle,  Wash.,  Dec.  28th,  1899. 

On  or  before  July  1,  1900,  after  date,  (without  grace) 
I  promise  to  pay  to  the  order  of  James  Daly,  one  thousand 
dollars,  for  value  received,  payable  only  in  United  States 
gold  coin. 
Payable  at  Cape  Nome. 

Jose  &  Carstens, 

Per  Alfred  Jose." 

He  alleged  in  his  complaint  that  he  purchased  the  note 
from  the  James  Daly  named  therein  as  payee,  prior  to  its 
maturity,  for  a  valuable  consideration,  without  notice  or 
knowledge  of  "any  defenses  or  equities,  existing  in  favor 
of  defendants,  and  against  said  Daly."  The  appellant  alone 
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answered.  He  denied  all  of  the  allegations  of  the  com- 
plaint, and  alleged  affirmatively,  in  substance,  that  the 
note  was  given  Daly  as  part  of  the  purchase  price  of  a  cer- 
tain lot  situated  in  the  town  of  Nome,  Alaska,  to  which 
Daly  had  no  title,  and  to  which  he  falsely  and  fraudulently 
represented  he  had  title  as  an  inducement  to  the  appellant 
to  purchase  the  same,  all  of  which  was  well  known  to  the 
respondent  at  the  time  he  purchased  the  note  from  Daly. 
At  the  trial  of  the  cause  the  respondent  called  the  appellant 
as  a  witness,  who  testified  that  he  executed  the  note  per- 
sonally, that  Carstens  had  not  authorized  him  to  sign  his 
(Carstens)  name  thereto,  and,  while  he  believed  he  had 
authority  to  so  sign  it  at  the  time,  he  did  not  in  fact  have 
such  authority.  On  this  being  shown,  the  respondent  dis- 
missed as  to  Carstens,  and  the  action  proceeded  against  the 
appellant.  At  the  conclusion  of  th6  evidence  the  court 
took  the  case  from  the  jury,  and  directed  a  judgment  to 
be  entered  in  favor  of  the  respondent  against  the  appellant 
for  the  full  amount  of  the  note.  The  errors  assigned  raise 
the  question  of  the  correctness  of  this  ruling. 

From  the  evidence  the  jury  could  well  have  found  that 
the  note  was  procured  by  Daly  from  the  appellant  through 
his  misrepresentations  as  to  his  title  to  the  property  deeded 
as  a  consideration  for  the  note.  It  must,  therefore,  for  the 
purposes  of  this  appeal,  be  taken  as  established  that  the 
appellant  has  a  defense  to  the  note  as  against  Daly,  or 
against  any  one  taking  the  note  from  him  with  knowledge 
of  its  infirmity  or  defect,  "or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounted  to  bad  faith." 
Session  Laws  1899,  p.  350,  §  56.  The  circumstances 
under  which  the  respondent  received  the  note  appear  from 
his  own  testimony.  He  not  only  testified  in  his  own 
behalf,  but  was  called  by  the  appellant,  and  subjected  to  a 
most  searching  examination.    In  brief,  his  story  is  that  he 
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purchased  the  note  from  Daly  some  three  months  after  its 
execution,  paying  him  therefor  $470  in  cash,  and  can- 
celling an  account  he  held  against  him  of  $30,  making  $500 
in  all ;  that  he  knew  both  Jose  and  Carstens  at  the  time, 
and  knew  them  to  be  solvent;  that  he  made  no  inquiry 
other  than  of  Daly  as  to  the  consideration  for  the  note ;  that 
he  made  no  inquiry  of  either  Jose  or  Carstens  concerning 
it>  and  had  no  notice  of  any  infirmity  in  the 
instrument,  or  that  the  appellant  had  published  a 
warning  against  its  purchase;  and  that,  if  he  had,  he  would 
not  have  purchased  it  That  when  Daly  first  mentioned 
the  note  to  him  it  was  in  the  hands  of  one  Thomas 
McCorey,  whom  Daly  said  he  had  bargained  it  to  for  $700, 
but  did  not  think  he  had  effected  a  sale,  as  he  did  not 
believe  McCorey  could  raise  the  money ;  that  he  first  asked 
him  $700  for  the  note,  but  finally  consented  to  take  the 
amount  paid;  that  he  noticed  the  note  was  payable  at 
Cape  Nome,  and  he  did  not  think  it  strange  that  Daly 
would  sell  the  note  for  $500,  "as  he  was  the  kind  of  a 
fellow  that  wanted  that  much  money  at  that  time."  While 
it  was  shown  that  the  respondent  had  a  place  of  business, 
the  character  of  that  business — whether  or  not  he  made  it 
his  business,  or  a  part  of  his  business,  to  discount  com- 
mercial paper — does  not  appear.  There  is  nothing  in  the 
record,  however,  that  questions  his  repute,  and  his  state- 
ments as  to  the  circumstances  under  which  he  obtained  the 
note  are  not  called  in  question. 

The  Negotiable  Instruments  Act  of  this  state  (Laws 
1899,  p.  350,  §  52)  defines  a  holder  in  due  course  of  a 
negotiable  instrument  to  be  one  who  has  taken  the  instru- 
ment under  the  following  conditions: 

"(1)  That  it  is  complete  and  regular  upon  its  face; 
(2)  that  he  became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously  dishonored. 
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if  such  was  the  fact;  (3)  that  he  took  it  in  good  faith  and 
for  value;  (4)  that  at  the  time  it  was  negotiated  to  him 
he  had  no  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it." 

The  act  further  provides  (Id.  §  56)  that,  "to  constitute 
notice  of  an  infirmity  in  the  instrument  or  defect  in  the 
title  of  the  person  negotiating  the  same,  the  person  to 
whom  it  is  negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such  facts  that 
his  action  in  taking  the  instrument  amounted  to  bad 
faith;"  and  (Id.,  §57),  that  "a  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of  title  of  prior 
parties,  and  free  from  defenses  available  to  prior  parties 
among  themselves,  and  may  enforce  payment  of  the  instru- 
ment for  the  full  amount  thereof  against  all  parties  liable 
thereon."  But,  notwithstanding  this  act  positively  pro- 
vides that,  to  constitute  notice  of  an  infirmity  in  a  nego- 
tiable instrument,  the  purchaser  must  have  knowledge  of 
such  facts  that  his  action  in  taking  the  instrument 
amounted  to  bad  faith,  we  cannot  think  that  the  legislature 
meant  to  say  that  a  purchaser  of  a  negotiable  instrument 
can  shut  his  eyes  to  the  surrounding  circumstances,  remain 
in  willful  ignorance  of  facts  which  would  have  made 
known  to  him  the  infirmities  of  the  instrument  he  pur- 
chases, and  then  claim,  because  he  had  no  actual  knowledge 
of  such  infirmities,  that  his  title  thereto  is  unimpeachable; 
but  that  it  is  still  the  rule  that  willful  ignorance  and  guilty 
knowledge  alike  involve  the  result  of  bad  faith.  This, 
however,  does  not  mean  that  the  holder's  title  is  to  be  over- 
thrown by  slight  circumstances.  He  does  not  owe  to  the 
party  who  puts  the  paper  afloat  the  duty  of  active  inquiry 
in  order  to  avert  the  imputation  of  bad  faith.  His  rights 
are  to  l)e  determined  by  the  simple  test  of  honesty  and  good 
faith,  not  by  a    speculative    inquiry    into    diligence    or 

30 — 28  wash. 
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negligence.  Although  he  may  have  been  negligent  in  tak- 
ing the  paper,  and  omitted  precautions  which  a  prudent 
man  would  have  taken,  nevertheless,  unless  he  acted  mala 
fide,  his  title  will  prevail.  Crawford,  Negotiable  Instru- 
ments Law  (2d  ed.),  p.  54. 

"Suspicion  of  defect  of  title  or  the  knowledge  of  circum- 
stances which  would  excite  suspicion  in  the  mind  of  a 
prudent  man,  or  gross  negligence  on  the  part  of  the  taker, 
at  the  time  of  the  transfer,  will  not  defeat  his  title.  That 
result  can  be  produced  only  by  bad  faith  on  his  part" 
Murray  v.  Lardner,  2  Wall.  110. 

Tested  by  these  rules,  is  there  anything  in  the  evidence 
before  us,  which  required  the  submission  of  the  cause  to 
the  jury  ?  We  think  not  Laying  aside  the  fact  that  it 
was  purchased  at  such  a  large  discount  there  is  nothing  that 
even  tends  to  show  bad  faith  oil  the  part  of  the  appellant, 
and  this  one  fact  loses  much  of  its  persuasiveness  when  it 
is  remembered  that  the  note  is  payable  at  Cape  Nome, 
which  the  court  judicially  knows  is  on  the  coast  of  Alaska, 
inaccessible  for  a  greater  portion  of  the  year,  and  not  at 
any  time  in  the  line  of  regular  communication.  It  cer- 
tainly would  not  be  sought  by  investors  in  commercial 
paper  so  long  as  there  was  a  possibility  of  their  being  com- 
pelled to  enforce  its  payment  at  that  place.  Again,  the 
purchase  of  a  note  at  a  discount  is  not  of  itself,  under  ordi- 
nary circumstances,  evidence  of  bad  faith.  When  it  is  very 
large,  that  circumstance  may  be  considered  in  connection 
with  other  circumstances  in  determining  the  question  of 
the  purchaser's  good  faith ;  but  unless  the  consideration  be 
merely  nominal,  or  so  grossly  inadequate  as  to  lead  to  the 
conclusion  that  the  purchase  is  made  for  the  purpose  of 
speculating  upon  the  chances  of  collection,  it  is  not  of 
itself  sufficient  to  justify  a  finding  of  bad  faith. 
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The  appellant  makes  some  question  on  the  order  in 
which  the  court  admitted  the  proofs.  He  also  contends 
that  the  recovery  should  be  limited  to  the  amount  the 
respondent  paid  for  the  note  The  first,  if  error  at  all, 
could  not  operate  to  the  prejudice  of  the  appellant,  and  the 
second,  whatever  may  have  been  the  former  rule,  is  now 
settled  against  his  contention  by  our  Negotiable  Instru- 
ments Act.    Laws  1899,  p.  350,  §  57. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  White,  Hadley,  Anders,  Mount 
and  Dunbab,  JJ.,  concur. 


[No.  3985.     Decided  April  28,  1902.] 

G.  Anderson,  Respondent,  v.   Oregon   Railroad  and 
Navigation  Company,  Appellant 

MASTER   AND      SERVANT  —  INJURY      TO      EMPLOYEE  —  NEGLIGENCE      OF 
MASTER  —  DUTY  IN  DIRECTION  OF  DETAILS  OF  SIMPLE  WORK. 

Negligence  is  not  imputable  to  a  railway  company  from  the 
fact  that  a  bridge  carpenter,  who  had  been  directed  with  other 
carpenters  and  trackmen  to  load  some  rails  upon  a  flat  car,  had 
the  Angers  of  one  hand  crushed  in  lowering  one  of  the  rails, 
which  had  not  been  lowered  in  concert  because  of  the  failure  of 
the  man  who  gave  the  signals  "high  up"  and  Mheave  away"  to 
give  the  second  signal,  since  the  work  of  loading  the  rails  was 
simple  and  uncomplicated,  and  any  dangers  connected  with  it 
were  obvious,  and  no  duty  was  Imposed  upon  the  master  requiring 
the  direction  of  the  details  of  such  simple  work. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  H.  Prather,  Judge,     Reversed. 

W.  W.  Cotton  and  Lester  8.  Wilson,  for  appellant 
W.  8.  Lewis  and  James  Dawson,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Respondent  was  employed  by  appellant 
as  bridge  carpenter,  and  brings  this  action  in  the  superior 
court  of  Spokane  county  to  recover  damages  for  injuries 
received  in  June,  1900,  at  Burke,  Idaho,  while  assisting 
other  employees  of  appellant  to  load  rails  on  a  flat  car. 
The  respondent  and  some  sixteen  other  employees  had 
commenced  to  pick  up  from  the  ground  and  load  on  the 
flat  car  a  few  steel  rails.  In  loading  the  third  rail,  his 
hand  was  caught  under  the  rail,  and  the  first  two  fingers 
injured.  The  only  charge  of  negligence  against  appellant 
was  that,  as  the  rails  were  loaded,  the  man  who  gave  the 
signals,  so  that  the  men  could  lift  and  throw  the  rail  in 
concert,  failed  to  give  the  signal  to  "heave,"  and  thereby 
the  men  did  not  throw  the  rail  in  concert,  and  that,  owing 
to  the  failure  of  this  united  action,  respondent  was  injured. 
At  the  conclusion  of  the  evidence  on  the  part  of  respond- 
ent, counsel  for  appellant  moved  for  a  nonsuit,  and  again, 
at  the  conclusion  of  the  evidence  on  the  part  of  appellant, 
moved  that  the  jury  be  instructed  to  return  a  verdict  in 
faver  of  appellant  These  motions  were  denied,  the  cause 
submitted  to  the  jury,  and  a  verdict  returned  for  respond- 
ent. 

For  the  disposition  of  .the  cause  here,  it  is  only  deemed 
necessary  to  determine  the  motion  for  nonsuit  and  that 
to  instruct  a  verdict  for  the  appellant.  The  material  tes- 
timony of  the  respondent  in  his  own  behalf  was  as  follows : 

"Question.  Whereabouts  were  you,  Mr.  Anderson,  on 
the  4th  of  June  last  year?  Answer.  Burke.  Idaho.  Q. 
What  were  you  doing '{  A.  Well,  wo  went  up  there  to  lay  a 
piece  of  track  right  through  the  town  there.  Q.  Who  do 
you  mean  by  'We'  'i  Q.  Well,  that  is  the  bridge  gang  with 
the  section  men  along  the  line.  Q.  What  orders,  if  any,  did 
you  receive  on  the  4th  of  June  last  year,  in  regard  to  your 
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work  ?  A.  Well,  the  4th  of  June  we  were  ordered  in  the 
morning  about  half-past  eight  to  go  down  a  little  ways 
through  and  load  some  rails  on  a  flat  car.  Q.  Who  gave 
that  order?  A.  Mr.  Alex.  Anderson,  bridge  foreman. 
Q.  On  receiving  that  order  what,  if  anything,  did  you  do  ? 
A.  Well,  we  went  down  there,  getting  ready  for  to  load  the 
rails  on  the  flat  car.  Q.  When  you  got  down  there,  what 
officers  or  agents,  if  any,  of  the  defendant  railway  com- 
pany were  present?  A.  It  was  Mr.  O'Brien,  general 
superintendent  Q.  Who  £lse  ?  A.  And  Mr.  Coughlin, 
the  roadmaster.  Q.  Who  else,  any  foreman,  or  any  other 
officer  of  the  company  present?  A.  Well,  lots  of  these 
section  foremen  along  the  line.  They  didn't  come  anywhere 
near  me.  Q.  What  was  said,  if  anything,  when  the  bridge 
gang  arrived  down  there  w?here  those  rails  were  ?  A.  Well, 
we  got  down  there  and  we  staid  there  a  couple  of  minutes. 
Finally  O'Brien  steps  up,  and  he  says,  'Boys,  this  is  the 
rails,  take  them  up  and  throw  them  on  the  car.'  Q. 
Who  had  charge  of  that  work,  throwing  these  rails  on  the 
car  ?  A.  Well,  I  did  not  come  to  learn  his  name ;  I  under- 
stood he  was  a  section  foreman.  Q.  What,  if  any  orders 
did  this  section  foreman  give  you  as  to  loading  those  rails? 
A.  He  didn't  say  nothing.  I  didn't  hear  him  say  nothing. 
Q.  Didn't  he  give  you  any  orders  to  load  the  rails  at  all  ? 
A.  Oh,  I  thought  you  meant  before  we  started.  Q.  Be- 
fore you  started ;  before  you  loaded  the  rails,  what  orders, 
if  any,  did  this  section  foreman  give  you  ?  A.  'Up  high,' 
and  'heave  away.'  Q.  Just  describe  now  to  the  jury,  Mr. 
Anderson,  just  how  you  loaded  those  rails,  and  hov  many 
you  loaded,  and  how  you  got  hurt  A.  Well,  when  we 
got  down  there  we  stood  around  there  a  couple  of  minutes, 
and  Mr.  O'Brien  stepped  up  and  he  says,  'Boys,  these  few 
rails,  pick  them  up  and  throw  them  on  the  car,'  and  this 
section  foreman  he  went  around  on  the  opposite  side  where 
we  were,  said  'up  high'  and  lieave  away,'  and  it  was  the 
third  rail  that  fell  on  my  finger.  He  failed  to  give  the  or- 
ders. Said  'up  high,'  but  he  failed  to  give  the  order  to 
Tieave  away.'  Q.  Under  whose  directions  were  you  work- 
ing there,  loading  that  car  ?    A.  Well,  the  section  foreman. 
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Cross-Examination. 
"Q.  Now,  Mr.  Anderson,  had  you  ever  seen  this  man, 
who  you  say  was  giving  the  orders,  before  that  morning? 
A.  Never  did.  Q.  For  all  you  know  he  might  have  been 
a  section  man  just  by  common  consent,  who  gave  the  or- 
ders, might  he  not?  A.  I  could  not  say.  Q.  All  you 
know  is  simply  there  was  some  man  there  that  hallooed 
'up  high/  and  then  'throw  ?'  A.  Yes,  sir.  Q.  How  many 
men  were  working  on  the  rail?  A.  Well,  sir,  there  was 
sixteen  or  seventeen.  Q.  Pretty  long  rail?  A.  Thirty- 
foot  rail.  Q.  What  was  the  idea  of  giving  these  orders, 
that  is,  'up  high*  and  'heave  away' — was  there  a  man  to 
do  that?  A.  Had  to  be  commanded.  Q.  It  was  so  all  the 
men  could  lift  together,  wasn't  it  ?  A.  Oh,  yes ;  that  was 
the  understanding.  Q.  Is  that  the  usual  way  the  section 
men  have  of  handling  rails?  A.  I  don't  know  nothing 
about  it  Q.  You  don't  know  this  man's  name,  you  say  ? 
A.  I  could  not  say.  Q.  Did  you  ever  see  him  since? 
A.  No,  sir.  Q.  You  say  that  Mr.  O'Brien  was  there? 
A.  O'Brien  was  there.  Q.  You  heard  Mr.  O'Brien  say, 
'Boys,  put  these  rails  up  ?'  A.  Was  the  very  first  one  that 
spoke  up.  Q.  Was  Mr.  Couglilin,  the  roadmaster,  there 
too  ?  A.  He  was  right  with  O'Brien.  Q.  It  was  not  either 
of  these  men  giving  the  orders?  A.  No,  sir.  Q.  Mr. 
O'Brien  simply  said,  'put  these  rails  on  the  car  V  A.  'Boys, 
pick  them  up,  throw  them  on  the  car,'  that  is  all  he  said. 
Q.  You  started  to  do  that,  and  somebody,  you  say,  hallooed 
'up  high,'  and  then  'throw  V  A.  Yes,  sir.  Q.  You  don't 
know  his  name?  A.  I  could  not  say.  Q.  You  could  not 
swear  what  position  he  held  with  the  company?  A.  I 
could  not.  say." 

There  seems  to  be  no  conflict  in  the  evidence  in  any  par- 
ticular, except  as  to  the  position  occupied  by  the  man 
who  gave  the  signals  to  "heave" ;  the  evidence  on  the  part 
of  the  plaintiff  tending  to  show  that  he  took  a  position  a 
few  feet  from  the  rail,  and  that  on  the  part  of  the  defend- 
ant tending  to  show  that  he  had  hold  of  the  rail  with  the 
other  men.    The  following  facts  are  clear  and  without  con- 
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troversy:  That  plaintiff  was  one  of  a  set  of  bridge  car- 
penters; that,  under  instructions  of  the  bridge  foreman, 
he  and  some  others  went  to  assist  in  loading  a  few  steel 
rails  on  a  flat  car ;  that,  when  they  arrived  there,  they,  in 
connection  with  some  of  the  other  employees  (trackmen), 
were  directed  by  the  superintendent  of  the  company  to  load 
the  rails;  that  they  all  took  hold,  and  had  placed  two  of 
them  on  the  flat  car  in  concert,  and  were  lowering  the  third 
rail,  when  respondent's  fingers  were  injured.  It  does  not 
appear  that  the  man  who  gave  the  signals  in  any  sense 
represented  the  appellant's  authority  to  supervise  or  direct 
the  loading  of  the  car.  He  was  not  the  foreman  of  the 
bridge  men.  The  authoritative  direction  to  load  the  car 
was  given  by  Mr.  O'Brieai,  the  superintendent,  who  was 
present  On  these  facts,  we  think  the  court  should  have 
directed  a  verdict  in  favor  of  defendant.  The  work  of 
raising  the  rails  a  few  feet  and  loading  them  on  the  flat 
car  was  simple,  and  not  complicated,  and  any  dangers  con- 
nected with  it  were  obvious  to  the  common  understanding. 
To  do  the  work,  and  facilitate  and  make  it  easy,  the  men 
must  lift  and  throw  the  rail  in  concert.  The  arrangements 
for  doing  this  were  mere  matters  of  detail,  to  be  ]>erformed 
by  the  men  themselves,  raising  the  rail.  There  was  no 
duty  imposed  upon  the  master  here  which  required  the 
direction  of  the  details  in  this  simple  work.  There  can 
be  no  fair  inference  from  the  evidence  that  the  master 
assumed  the  direction  of  the  details.  The  concert  of  ac- 
tion required  among  the  men  in  raising  the  rail  was  obvious 
to  each ;  the  weight  and  movement  could  be  felt  by  each ; 
and  it  is  immaterial  to  inquire  whether  the  injury  was  the 
fault  of  some  of  the  men  engaged  in  their  common  effort 
to  raise  and  lower  the  rail,  or  whether  it  was  the  fault  of 
the  plaintiff  in  failing  to  withdraw  his  hand  in  time.     It 
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is  apparent,  we  think,  that  there  was  no  negligence  im- 
putable to  appellant. 

The  judgment  is  reversed,  with  direction  to  enter  judg- 
ment in  favor  of  the  defendant 

Dunbab,  Fullerton,  Hadley,  White,  Anders  and 
Mount,  JJ.,  concur. 


[No.  4096.     Decided  April  28,  1002.] 

George  W.  Carmack,  Respondent,  v.  Katie  Drum  et  cti., 

%  g»  Appellants. 

APPEAL  —  AFFIRMANCE  —  SUPERSEDEAS  —  CONDITION   FOB  PAYMENT  OF 
DAMAGES  —  JUDGMENT  ON  BOND. 

Under  Bal.  Code,  §  6623,  which  provides  for  judgment  against 
the  sureties  upon  an  appeal  bond  on  the  affirmance  of  a  judgment 
for  the  payment  of  money,  "and  in  any  other  case  of  affirmance 
the  supreme  court  shall  likewise  render  judgment  against  both 
the  appellant  and  his  sureties  in  the  appeal  bond  for  the  amount 
recoverable  according  to  the  condition  of  the  bond,  in  case  such 
amount  can  be  ascertained  by  the  court  without  an  issue  and 
trial,"  the  supreme  court  could  not  award  the  damages  sustained 
by  respondent  on  account  of  the  detention  of  his  property  pending 
an  appeal,  although  a  supersedeas  bond  has  been  given  condi- 
tioned to  pay  all  rents  or  damages  to  the  property  in  controversy 
during  the  pendency  of  the  appeal,  and  out  of  which  respondent 
should  be  kept  by  reason  of  the  appeal ;  but  respondent's  remedy 
would  be  by  action  on  the  bond  in  the  proper  forum. 

Motion  to  Recall  Remittitur. 

Josiah  Collins  and  Hastings  &  Stednum,  for  appellants. 
Metcalfe  &  Jurey,  for  respondent 

Per  Curiam. — Respondent  moves  for  leave  to  file  a  sup- 
plemental record  in  the  above  entitled  cause,  containing 
a  copy  of  the  supersedeas  bond  on  appeal ;  that  the  judg^ 
ment  against  the  principal  and  sureties  upon  said  bond  for 
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$300  and  interest,  the  amount  of  the  original  judg- 
ment entered  in  the  superior  court,  be  entered  therein; 
that  the  cause  be  remanded  to  ascertain  the  amount  of 
rents  and  damages  to  the  real  property  accruing  during  the 
pendency  of  the  appeal,  and  to  render  a  further  judgment 
against  the  principal  sureties  for  the  amount  so  found; 
and  that  the  remittitur  may  be  recalled  for  modification 
as  specified.  The  cause  was  determined  in  this  court  on 
the  19th  of  February,  1902,  and  is  found  reported  in  27 
Wash.  382  (67  Pac-808).  The  judgment  was  affirmed, 
with  costs  in  favor  of  respondent.  The  remittitur  was  is- 
sued and  filed  in  the  superior  court  on  the  26th  of  March, 
1902.  The  original  judgment  of  $300  and  costs  was  paid 
on  the  7th  of  April,  1902. 

This  court  has  never  entertained  a  motion  to  recall  the 
remittitur  for  any  other  purpose  than  the  correction  of 
the  judgment ;  that  is,  to  make  the  judgment  here  conform 
to  the  decision  actually  rendered.  But  it  is  unnecessary  at 
the  present  time  to  decide  how  far  the  jurisdiction  of  this 
court  extends  when  the  remittitur  containing  the  actual 
decision  has  been  filed  in  the  superior  court.  Here  it  ap- 
pears that  the  original  judgment  has  been  paid.  The  bond 
was  not  before  the  court,  it  is  true,  when  the  decision  was 
rendered.  It  has  been  brought  here,  and  therefrom  it  ap- 
pears that  it  is  conditioned  to  pay  all  rents  or  damages  to 
the  property,  the  subject  of  thevaction,  during  the  pendency 
of  the  appeal,  and  out  of  the  possession  of  which  respond- 
ent shall  be  kept  by  reason  of  the  appeal,  not  exceeding 
the  sum  of  $1,000.  It  is  apparent  on  an  examination  of 
the  statute  (§  6523,  Bal.  Code),  that  if  the  bond  had  been 
properly  before  the  court,  it  could  not  have  rendered  any 
judgment  against  the  sureties  upon  this  stipulation.  After 
providing  for  a  judgment  against  the  sureties  when  the 
judgment  is  for  the  payment  of  money,  it  is  provided, 
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"and  in  any  other  case  of  affirmance  the  supreme  court 
shall  likewise  render  judgment  against  both  the  appellant 
and  his  sureties  in  the  appeal  bond  for  the  amount  recov- 
erable according  to  the  condition  of  the  bond,  in  case  such 
amount  can  be  ascertained  by  the  court  without  an  issue 
and  trial."  It  is  evident  that  whatever  damages  may  have 
been  sustained  by  respondent  on  account  of  the  detention 
of  the  property  by  appellant  during  the  pendency  of  the 
appeal  must  be  ascertained  by  a  trial  in  the  proper  forum, 
and  founded  upon  the  contract  evidenced  by  the  bond. 
The  motion  is  denied. 


[No.  4248.     Decided  April  29,  1902.] 

II.  R.  Dodge  et  ah,  Respondents  v.  B.  F.  Corliss  et  ah, 
Appellants. 

APPEAL  —  AMOUNT     IN     CONTROVERSY  —  REDUCTION      OF     AMOUNT     BY 
WAIVER  —  EFFECT. 

In  an  action  on  an  injunction  bond  to  recover  damages  in  the 
sum  of  $260,  the  action  of  plaintiffs  before  resting  their  case,  in 
waiving  all  claims  for  attorney  fees,  which  one  paragraph  of  their 
complaint  had  claimed  as  an  item  of  damages  in  the  sum  of  $100, 
thereby  reduced  the  amount  in  controversy  to  $160,  and  hence 
judgment  therein  would  not  be  appealable,  under  the  constitu- 
tional provision  restricting  the  appellate  jurisdiction  of  the  su- 
preme court  in  actions  for  the  recovery  of  money  to  cases  where 
the  amount  in  controversy  exceeds  the  sum  of  $200. 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Oliver  V.  Linn,  Judge.    Appeal  dismissed. 

J.  TV.  Robinson,  for  appellants. 
Troy  &  F alienor,  for  respondents. 


DODGE  v.  CORLISS.  475 


Apr.  1902.]  Opinion  Per  Curiam. 


Peb  Curiam. — This  is  an  action  by  the  respondents 
against  B.  F.  Corliss,  as  principal,  and  M.  O'Connor  and 
James  Mcintosh,  as  sureties,  on  a  bond  given  in  a  certain 
action  (No.  2238)  in  the  superior  court  of  Thurston 
county,  in  which  a  restraining  order  was  issued.  The  pen- 
alty of  the  bond  was  in  the  sum  of  $200,  and  conditioned 
that  B.  ~F.  Corliss  would  well  and  truly  pay  any  damages 
that  the  respondents  in  this  action  might  suffer  by  reason 
of  said  injunction.  The  fifth  allegation  of  the  complaint, 
in  part,  is  as  follows : 

"That  by  the  issuing  of  said  injunction  and  restraining 
order  referred  to  in  paragraph  1  of  this  complaint,  and 
continuance  of  same  until  hearing  of  the  cause  upon  the 
merits,  and  the  dissolution  of  the  same  upon  the  23d  day 
of  October,  1899,  these  plaintiffs  have  been  damaged  and 
incurred  costs  as  follows,  to-wit:  1.  In  the  employment 
of  attorneys  in  making  a  motion  to  dissolve  said  restrain- 
ing order  and  injunction,,  and  in  preparing  affidavits  in 
support  thereof  (said  motion  and  affidavits  being  filed  in 
said  cause  No.  2,238,  on  or  about  April  22,  1899),  and 
also  in  the  preparation  of  subsequent  affidavits  of  H.  R. 
Dodge  and  A.  M.  Hall  in  support  of  said  motion  to  dis- 
solve said  temporary  restraining  order,  filed  in  said  cause 
2,238  on  or  about  May  2,  1899,  and  in  the  argument  of 
said  motion  and  consideration  of  said  affidavits,  in  the  sum 
of  $100." 

There  were  other  allegations  in  the  complaint,  alleging 
other  and  additional  damages,  in  the  sum  of  $160.  The 
prayer  of  the  complaint  was  for  a  judgment  against  B. 
3T.  Corliss  in  the  sum  of  $260  and  for  costs.  Issue  was 
joined  on  these  pleadings,  and  on  the  trial  of  the  cause, 
and  before  the  same  was  submitted  to  the  jury,  the  rec- 
ord shows  the  following:  "The  plaintiffs  before  resting 
their  case,  and  before  going  to  the  jury,  waived  all  claims 
for  attorney  fees,  and  the  same  was  withdrawn  from  the 
consideration  of  the  jury."    A  motion  lias  been  interposed 
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by  the  respondents  to  dismiss  this  appeal  for  several  rea- 
sons, among  which  is  the  following :  That  at  the  trial  of  this 
action  plaintiffs  waived  the  item  of  $100  as  attorney  fees 
claimed  in  the  complaint,  thereby  reducing  the  original 
amount  in  controversy  to  the  sum  of  $160,  and  that  this 
court  has  not  jurisdiction,  therefore,  to  entertain  this  ap- 
peal. 

We  think  that  the  motion  to  dismiss  the  appeal  ftiust  be 
sustained.  The  constitution  provides  that  this  court  shall 
have  appellate  jurisdiction  in  civil  actions  for  the  recovery 
of  money  when  the  original  amount  in  controversy  exceeds 
the  sum  of  $200.  When  the  respondents  released  $100  of 
their  original  claim,  the  amount  in  controversy  was  re- 
duced to  $160.  In  voluntarily  withdrawing  this  amount 
from  the  consideration  of  the  jury,  the  respondents,  in  ef- 
fect, struck  from  the  complaint  the  allegation  demanding 
damages  for  the  sum  of  $100  for  attorney  fees,  and  there- 
by reduced  their  claim  to  a  sum  below  the  jurisdiction  of 
this  court.  We  held  in  Huber  v.  Brown,  17  Wash.  4  (48 
Pac.  412),  that,  where  the  plaintiff  waived  or  withdrew 
items  of  sufficient  amount  to  leave  a  balance  claimed  below 
the  jurisdictional  amount,  the  case  thereby  became  one  of 
which  this  court  could  not  take  jurisdiction.  At  the  time 
this  cause  went  to  the  jury  there  was  involved  in  the  case 
only  $160,  and  that  must  be  held  to  be  the  amount  in  con- 
troversy. See,  also,  the  following  cases:  Need  v.  Van 
Winkle,  24  W.  Va.,  401;  Nevada  v.  Klum,  76  Iowa,  428 
(41  K  W.  62) ;  Pacific,  etc.,  Cable  Co.  v.  O'Connor,  128 
U.  S.  394  (9  Sup.  Ct  112). 

The  motion  is  therefore  granted. 
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Joiian  Joebgenson,  Appellant,  v.  Christian  Jorrgen- 
son  et  ux.,  Respondents. 

PLEADING  —  QUESTION    OF   LIMITATIONS      NOT      RAISED      BT      GENERAL 
DEMURRER. 

A  demurrer  to  the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  would  not 
present  the  objection  that  it  appears  upon  the  face  of  the  com- 
plaint that  the  action  is  barred  by  the  statute  of  limitations. 

BILLS   AND   NOTES  —  NEGOTIABILITY  —  CONTINGENT     PATMENT     BEFORE 
MATURITY  —  EFFECT. 

A  promissory  note  agreeing  to  pay  the  person  therein  named  a 
specified  sum  absolutely  and  at  all  events  four  years  after  a  cer- 
tain date,  or  before,  is  negotiable,  although  it  contains  the  provis- 
ion that  "if  we  sell  or  remove  the  timber  that  we  have  bought 
on  said  Johan  Joergenson's  [payee]  homestead  claim,  before  the 
expiration  of  said  four  years,  then  this  note  shall  be  paid  at  the 
times  of  such  sale  or  removal  of  said  timber,"  since  such  provis- 
ion does  not  change  or  destroy  the  maker's  absolute  liability  to 
pay  at  the  time  designated;  nor  would  the  fact  of  the  note's  be- 
coming payable  prior  to  the  time  of  absolute  payment,  upon  the 
happening  of  a  certain  event,  affect  its  negotiability. 

SAME  —  DATS  OF  GRACE  —  ACCRUAL  OF  CAUSE  OF  ACTION. 

Under  Bal.  Code,  §  3655,  allowing  three  days'  grace  upon  ne- 
gotiable promissory  notes,  action  upon  such  instrument  cannot 
be  maintained  before  the  expiration  of  the  last  day  of  grace,  and 
hence  the  bar  of  the  statute  of  limitations  will  not  begin  run- 
ning until  the  expiration  of  the  period  of  grace. 

Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Reip,  Judge.    Reversed. 

J.  A.  Coleman,  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  complaint  in  this  action  alleges:  (1) 
That  on  March  13,  1890,  the  defendants  executed  and  de* 
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livered  to  the  plaintiff  their  certain  promissory  note  in 
writing,  in  words,  letters,  and  figures  as  follows,  to-wit: 

"$661.00.  Stanwood,  W.,  March  13th,  1890. 

Four  years  from  the  22d  day  of  March,  A.  D.  1890,  or 
before,  we,  the  undersigned,  jointly  and  severally,  promise 
to  pay  to  Johan  Joergenson,  or  order,  the  sum  of  six  hun- 
dred and  sixty-one  dollars,  without  interest  If  we  sell 
or  remove  the  timber  that  we  have  bought  on  said  Johan 
Joergenson's  homestead  claim,  before  the  expiration  of  said 
four  years,  then  this  note  shall  be  paid  at  the  times  of  such 
sale  or  removal  of  said  timber.    Value  received. 

Christian  Joebgenson. 

Mes.  Christine  Joergenson." 

(2)  That  this  plaintiff  is  the  owner  and  holder  of  said 
note,  and  that  no  part  thereof  has  been  paid.  The  plaintiff 
demanded  judgment  against  the  defendants,  and  each  of 
them,  for  the  said  sum  of  six  hundred  and  sixty-one  dol- 
lars, with  interest  thereon  at  the  rate  of  eight  per  cent,  per 
annum  from  March  22,  1894,  and  for  costs  of  this  action. 
The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  them,  or  either  of  them.  The  demurrer  was 
sustained,  and,  the  plaintiff  having  elected  to  stand  upon 
his  complain^  the  action  was  dismissed  on  motion  of  coun- 
sel for  defendants,  and  judgment  entered  for  the  defend- 
ants for  their  costs  and  disbursements.  From  this  judg- 
ment  the  plaintiff  has  appealed  to  this  court,  and  he  al- 
leges that  the  superior  court  erred  (1)  in  sustaining  the 
demurrer,  and  (2)  in  dismissing  the  action. 

It  appears  to  us  too  plain  for  controversy  that  the  com- 
plaint states  a  cause  of  action.  It  is  therein  alleged  that 
the  respondents  executed  and  delivered  to  appellant  the 
note  described  therein,  that  appellant  is  the  owner  and 
holder  thereof,  and  that  the  same  has  not  been  paid.  No 
further  allegations  were  either  necessary  or  proper,  and 
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it  would  seem  necessarily  to  follow  that  the  trial  court 
erred  in  sustaining  the  demurrer  to  the  complaint.  It  is 
stated,  however,  in  the  brief  of  appellant,  that,  as  a  matter 
of  fact,  counsel  for  respondents  did  not,  upon  the  hearing 
of  the  demurrer,  contend  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
respondents,  but  urged  that  it  appeared  upon  the  face  of 
the  complaint  that  the  action  was  barred  by  the  statute 
of  limitations.  Assuming  that  to  be  true,  it  is  obvious 
that  a  question  was  argued  and  considered  which  was  not 
presented  by  the  demurrer  to  the  complaint.  When  it 
appears  upon  the  face  of  the  complaint  that  the  action 
was  not  commenced  within  the  time  limited  by  law,  the 
objection  may  be  taken  by  demurrer.  Bal.  Code,  §  4907, 
subd.  7.  But  no  such  objection  can  properly  be  raised 
upon  a  demurrer  Vhich  merely  alleges  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Board  v.  First  Presbyterian  Church,  19  Wash.  455 
(53  Pac.  671). 

The  reason  why  the  superior  court  sustained  the  de- 
murrer to  the  complaint  does  Hot  specifically  appear  in 
the  record,  but  it  is  asserted  by  counsel  for  appellant  that 
its  decision  was  based  upon  the  notion  that  the  note  in 
question  was  not  negotiable,  because  of  the  provision  there- 
in that,  "If  we  sell  or  remove  the  timber  that  we  have 
bought  on  said  Johan  Joergenson's  homestead  claim,  be- 
fore the  expiration  of  said  four  years,  then  this  note  shall 
be  paid  at  the  time  of  such  sale  or  removal  of  said  tim- 
ber." And  if  that  be  true,  then  the  court  must  have  pro- 
ceeded upon  the  theory  that,  if  the  note  was  not  negotiable, 
the  action  was  barred  by  the  statute  of  limitations,  for  on 
no  other  hypothesis  that  we  can  perceive  could  the  ques- 
tion whether  it  was  negotiable  or  not  have  been  deemed 
material.     The  note  sued  on,  if  not  negotiable,  became 
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due  on  March  22,  1894;  but,  if  it  was  negotiable,  it  did 
not  become  collectible  until  March  25,  1894,  for  the  maker 
was  entitled  to  his  three  days  of  grace.  Bal.  Code,  §  3655. 
An  action  on  a  promissory  note  is  not  barred  by  the  stat- 
ute of  limitations  in  this  state  until  six  years  after  a  cause 
of  action  thereon  has  accrued.  Bal.  Code,  §  4798.  And 
no  action  can  be  maintained  on  a  negotiable  promissory 
note  before  the  expiration  of  the  last  day  of  grace.  Ben- 
son v.  Adams,  69  Ind.  353  (35  Am.  Rep.  220)  ;  Estes  v. 
Tower,  102  Mass.  65  (3  Am.  Rep.  439). 

This  action  was  commenced  on  March  24,  1900,  and, 
assuming  that  the  note  in  question  is  negotiable,  it  follows 
that  the  action  was  begun  within  the  time  limited  by  law. 
The  statute  applicable  to  this  case  defines  "negotiable 
notes"  as  follows : 

"All  notes  in  writing  made  and  signed  by  any  person 
whereby  he  shall  promise  to  pay  to  any  other  person  or  his 
order,  or  unto  the  bearer,  any  sum  of  money  therein  men- 
tioned, shall  be  due  and  payable  as  therein  expressed,  and 
shall  have  the  same  effect  and  be  negotiable  in  like  man- 
ner as  inland  bills  of  exchange  according  to  the  custom  of 
merchants."     Bal.  Code,  §3650. 

Under  this  statute,  which  is  but  declaratory  of  the  pre- 
existing law,  the  promissory  note  in  controversy  is,  ac- 
cording to  the  great  weight  of  authority,  clearly  a  nego- 
tiable instrument.  Tt  contains  all  the  essentials  of  such 
an  instrument  as  defined  by  text-writers  and  by  the  courts. 

"A  promissory  note  .  .  .  is  an  open  promise  in 
writing  by  one  person  to  pay  another  person  therein 
named,  or  to  his  order,  or  to  bearer,  a  specified  sum  of 
money  absolutely  and  at  all  events."  1  Daniel,  Negotiable 
Instruments  (4th  ed.),  §  28. 

The  promise  in  the  instrument  in  question  is  that  the 
promisor  will  pay  a  certain  sum  of  money,  absolutely  and 
at  all  events,  to  a  person  therein  designated,  or  to  his  order, 
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at  a  fixed  and  definite  time;  and  the  stipulation  that  the 
maker  shall  pay  the  note  before  the  expiration  of  the  said 
four  years,  if  he  shall  sell  or  remove  certain  timber  from 
appellant's  homestead  claim,  did  not  change  or  destroy  his 
absolute  liability  to  pay  at  the  time  designated,  namely, 
"four  years  from  the  22d  day  of  March,  A.  D.  1890."  The 
mere  fact  that  a  note  may  become  due  prior  to  the  time  of 
its  absolute  payment,  upon  the  happening  of  a  certain 
event,  does  not  affect  its  negotiability,  according  to  the 
better  authorities.  In  Ernst  v.  Stecknum,  74  Pa.  St  13 
(15  Am.  Rep.  542),  the  supreme  court  of  Pennsylvania 
held  that  a  note  made  payable  twelve  months  after  date, 
"or  before  if  made  out  of '  a  certain  described  machine^ 
was  negotiable;  and,  in  discussing  the  question,  that 
learned  court  observed : 

"The  principle  to  be  deduced  from  the  authorities  is 
this:  To  constitute  a  negotiable  promissory  note,  the  time, 
or  the  event,  for  its  ultimate  payment,  must  be  fixed  and 
certain ;  yet  it  may  be  made  subject  to  contingencies,  upon 
the  happening  of  which,  prior  to  the  time  of  its  absolute 
payment,  it  shall  become  due.  The  contingency  depends 
upon  some  act  done  or  omitted  to  be  done  by  the  maker, 
or  upon  the  occurrence  of  some  event  indicated  in  the  note; 
and  not  upon  any  act  of  the  payee  or  holder,  whereby  the 
note  may  become  due  at  an  earlier  day." 

This  case  is  directly  in  point  here.  And  the  following 
cases  are  to  the  same  effect :  Charlton  v.  Reed,  61  Iowa, 
166  (16  K  W.  64,  47  Am.  Rep.  808)  ;  Dobbins  v.  Ober- 
man,  17  Neb.  163  (22 'N.  W.  356)  ;  Stevens  v.  Blunt,  7 
Mass.  240 ;  Cota  v.  Buck,  7  Mete.  588  (41  Am.  Dec.  464)  ; 
Kiskadden  v.  Allen,  7  Colo.  206  (3  Pac.  221)  ;  Walker  v. 
Woollen,  54  Ind.  164  (23  Am.  Rep.  639)  ;  Capron  v.  Car 
pron,  44  Vt  410.  See,  also,  1  Daniel,  "Negotiable  Instru- 
ments (4th  ed.),  §§  44,  45. 

31 — 28  wash. 
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No  brief  has  been  filed  in  this  case  in  this  court  on  the 
part  of  the  respondents,  and  we  have  discussed  the  ques- 
tion of  the  defense  of  the  statute  of  limitations  solely  be- 
cause of  the  suggestion  of  counsel  for  appellant  that  that 
question  was  actually  considered  by  the  court  below  in  pass- 
ing upon  the  demurrer  to  the  complaint.  Upon  no  theory 
suggested  by  counsel  can  the  judgment  be  sustained,  and 
it  is  therefore  reversed,  and  the  cause  remanded,  with  in- 
structions to  overrule  the  demurrer. 

Reavis,  C.  J.,  and  Mount,  Fullebton  and  Dunbab, 
JJ.,  concur. 


[No.  4058.     Decided  April  30,  1902.] 

R.  W.  Barto,  Appellant,  v.  A.  Phillips  et  al.,  Respond- 
ents. 

STATUTE  OF  FRAUDS  —  ORAL  PROMISE  TO  PAY  DEBT  OF  ANOTHER. 

The  oral  promise  of  defendants  to  pay  certain  written  orders 
drawn  on  them  by  their  agent  in  payment  of  his  own  indebted- 
ness, in  case  there  was  any  money  due  him  from  them  at  the 
termination  of  his  employment,  is  unenforcible,  under  Bal. 
Code,  §  4576,  subd.  2,  as  being  a  promise  to  answer  for  the  debt 
of  another,  and  not  in  writing  by  the  persons  sought  to  be 
charged. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge  pro  tern.    Affirmed. 

Wilmon  Tucker  and  Ivan  L.  Hyland,  for  appellant 
Bollinger,  Ronald  &  Battle,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — The  complaint  alleges  that  the  defend- 
ants were  co-partners  under  the  firm  name  of  Phillips- 
Judscm  Consolidated  Excursions.     At  the  time  mentioned 
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their  agent  at  Seattle  (one  Haines)  made  and  executed 
written  orders  upon  said  excursion  company  in  favor  of 
plaintiff,  and  these  orders  are  set  out  in  haec  verba,  aggre- 
gating $329.85.  It  is  alleged  that  Haines  directed  the 
company  to  pay  to  plaintiff  the  amounts  therein  set  forth, 
delivered  such  orders  to  plaintiff,  and  received  the  money 
therefor;  that  said  orders  were  accepted  in  writing  by 
Cronenwett,  the  manager  and  one  of  the  co-partners,  in 
behalf  of  the  company;  that  at  the  time  of  such  accept- 
ance, defendants  had  money  in  their  possession  belonging 
to  Haines,  and  were  owing  him  in  a  sum  in  excess  of  $300. 
The  orders  are  separately  pleaded,  and  there  are  added  to 
each  of  said  orders  as  set  out  in  the  complaint,  the  words: 
"Accepted.  A.  E.  Cronenwett,  Mgr."  The  answer  de- 
nied the  acceptance  of  the  orders  by  Cronenwett  or  the 
company,  or  that  defendants  had  money  in  their  posses- 
sion belonging  to  Haines  at  the  time  said  orders  were  de- 
livered. Upon  the  issues  thus  made,  there  was  a  trial. 
The  material  facts  found  by  the  court  were  that  Haines 
became  indebted  to  the  plaintiff  on  the  orders ;  that  the  or- 
ders were  presented  to  Cronenwett,  the  manager  and  one 
of  the  members  of  the  copartnership,  but  they  were  never 
accepted  by  him,  and  that  Haines  had  no  authority  to  make 
the  acceptance  indorsed  on  said  orders ;  that  after  the  mak- 
ing and  delivery  of  the  orders,  about  the  8th  day  of  June, 
1900,  plaintiff  presented  said  orders  to  the  manager, 
Cronenwett,  and  said  Cronenwett  then  and  there  agreed 
to  pay  said  orders  out  of  any  moneys  that  should  be  due 
and  payable  to  said  Haines  from  the  defendants,  after  de- 
ducting from  the  amount  due  said  Haines  the  outstanding 
obligations  of  the  company  properly  chargeable  against 
the  account  of  said  Haines  at  the  time  of  the  termination 
of  the  employment  of  Haines  at  the  Seattle  office.     The 
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conclusions  of  law  were  that  the  defendants  are  not,  or 
any  of  them,  indebted  to  the  plaintiff  in  any  sum,  and 
that  defendants  are  entitled  to  a  iudgment  A  number  of 
proposed  findings  were  tendered  by  plaintiff  and  refused 
by  the  court,  to  which  exception  is  taken. 

The  exceptions  to  the  findings  of  fact  taken  by  plaintiff 
have  been  examined  in  the  light  of  the  record,  and  we  are 
not  disposed  to  disturb  them.  Under  the  issues  made  upon 
the  pleadings  before  us,  it  is  not  clear  that  the  fifth  finding 
of  fact,  relative  to  the  agreement  made  between  plaintiff 
and  the  manager  of  the  company  in  June,  1900,  is  at  all 
material.  The  case  presented  by  the  complaint  and  an- 
swer seems  to  have  been  a  demand  on  certain  written  or- 
ders alleged  to  have  been  given  by  Hainee  upon  the  defend- 
ant company,  and  accepted  by  Cronenwett,  the  manager. 
The  testimony  in  the  record  tending  to  show  a  subsequent 
oral  agreement  in  June,  1900,  between  plaintiff  and 
Cronenwett,  the  manager,  that  plaintiff  should  be  paid 
from  moneys  payable  to  Haines  by  defendants  after  an 
accounting  between  Haines  and  defendants,  when  Haines' 
employment  with  defendants  was  terminated,  is  a  novel 
departure  from  any  issue  suggested  in  the  pleadings.  But 
it  is  insisted  by  counsel  for  plaintiff  that  the  presumption 
may  exist  here  that  the  pleadings  were  amended  so  as  to 
include  another  and  distinct  cause  of  action.  It  is  not  nec- 
essary, however,  to  inquire  into  the  force  of  this  contention, 
in  view  of  the  effect  of  the  fifth  finding  of  fact.  Taking 
this  finding  with  all  intendments  in  its  favor,  we  have 
the  oral  promise  of  Cronenwett  to  pay  the  debt  of  Haines 
in  the  event  of  certain  contingencies,  depending  upon  the 
termination  of  his  employment.  It  would  seem  to  fall 
directly  within  paragraph  2,  §  4576,  Bal.  Code.  See*,  also, 
Gilmorc  v.  Skookum  Box  Factory,  20  Wash.  706  (56  Pac. 
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934),  and  McKenzie  v.  Puget  Sound  National  Bank,  9 
Wash.  442  (37  Pac.  668,  43  Am.  St  Rep.  844). 
Affirmed. 

Dunbar,  Fullerton,  Hadley,  White,  Anders  and 
Mount,  JJ.,  concur. 


[No.  4011.     Decided  May  2,  1902.] 

Lester  Sly  et  al.,  Respondents,  v.  Palo  Alto  Gold  Min- 
ing Company,  Respondent,  R.  Insinger,  Appellant. 

PLEADING  —  OBJECTIONS    RAISED   BT    DEMUBBER  —  FAILURE    TO    ALLEGE 
CORPORATE  CAPACITY  OF  DEFENDANT. 

A  general  demurrer  to  a  complaint  in  an  action  against  a  cor- 
poration will  not  raise  the  objection  that  It  falls  to  allege  the  In- 
corporation of  the  defendant  company. 

SAME  —  AVERMENT  OF  SEPARATE  CAUSES  OF  ACTION  BT  REFERENCE. 

The  objection  that  a  complaint,  for  portions  of  its  second, 
third  and  fourth  causes  of  action,  alleges  that  certain  paragraphs 
of  the  first  cause  of  action  are  repeated  and  made  a  part  of  the 
succeeding  causes  set  forth  cannot  be  raised  by  demurrer. 

MECHANICS'  LIENS  —  JUDGMENT  ON   PLEADINGS  —  INCLUSION   OF  CON- 
TIGUOUS PREMISES. 

In  an  action  for  the  foreclosure  of  mechanics'  liens,  where  a 
complaint  alleges  the  furnishing  of  labor  and  materials  for  the 
Improvement  of  a  designated  mining  claim,  and  then  adds  it  is 
contiguous  to  and  adjoining  another  designated  claim  held  r> id  op- 
erated by  defendant  as  a  group,  and  that  the  materials  so  fur- 
nished were  for  the  development  of  both  lodes  which  were  held 
by  defendant  as  constituting  one  mine,  a  decree  including  both 
mining  claims  Is  warranted  In  giving  judgment  on  the  pleadings, 
where  there  Is  no  denial  of  the  allegations  of  the  complaint. 

Appeal  from  Superior  Court,  Ferry  County. — Hon. 
Charles  H.  Neal,  Judge.     Affirmed. 


A.  E.  Gallagher,  for  appellant. 
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J.  P.  DeMattos  (Jesseph  &  Jesseph,  of  counsel),  for  de- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Suit  to  foreclose  several  mechanics' 
liens  by  L.  Sly  &  Co.,  composed  of  Lester  Sly  and  Charles 
Herrman,  and  Behne,  Mchols,  and  Meyers,  plaintiffs, 
against  Palo  Alto  Gold  Mining  Company,  a  corporation, 
and  Insinger,  defendants.  The  complaint  alleged  four 
causes  of  action.  The  first,  in  substance,  was  the  partner- 
ship of  L.  Sly  &  Co.,  and  that  in  December,  1900,  said 
plaintiffs  furnished  materials  which  were  used  in  the  con- 
struction, alteration,  and  repair  and  development  and  im- 
provement of  the  Palo  Alto  lode  mining  claim  in  Ferry 
county,  and  stating  the  value  of  the  materials,  and  that  the 
sum  was  due  and  unpaid,  and  that  a  claim  of  lien  had  been 
duly  filed  for  the  same;  that  the  Palo  Alto  lode  mining 
claim  is  contiguous  to  and  adjoining  the  November  Frac- 
tion lode  mining  claim,  which  claims  were  held  and  oper- 
ated as  a  group  by  the  defendant  company,  and  the  mater- 
ials so  furnished  were  for  the  development  of  said  lodes 
which  were  held  by  defendant  company  as  constituting  one 
mine;  that  the  defendant  Insinger  has,  or  claims  to  have,  a 
mortgage  on  the  said  mining  claims,  and  that  said  mortgage 
is  junior  and  inferior  to  the  lien  of  plaintiffs.  The  second 
cause  of  action  alleges  that  plaintiff  Behne  performed  labor 
for  the  defendant,  and  states  the  terms  of  the  contract  and 
the  amount  due  and  unpaid,  and  that  a  claim  of  lien  had 
been  duly  filed  and  recorded,  and  refers  to,  repeats,  adopts, 
and  makes  a  part  of  this  cause  of  action  paragraphs  3,  4, 
and  5  of  the  first  cause  of  action,  except  that  plaintiff 
Behne's  claim  is  for  labor,  instead  of  for  materials,  as  set 
forth  in  the  fourth  paragraph  of  the  first  cause  of  action. 
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And  the  substance  of  the  allegations  of  the  3d  and  4th 
causes  of  action  are  the  same  as  the  second.  Defendants 
appeared,  and  filed  general  demurrers  to  each  cause  of  ac- 
tion. Thereafter  the  demurrers  were  overruled,  and  de- 
fendants announced  they  would  not  further  plead,  and 
their  default  was  entered  for  want  of  answer,  and  findings 
of  fact  and  conclusions  of  law  entered  by  the  court,  and 
decree  given  for  the  plaintiffs.  The  appeal  is  from  the 
decree. 

The  assignments  of  error  urged  here  are  the  overruling 
of  the  demurrers  and  the  entering  of  the  decree  against 
defendants.  It  is  urged  that  the  failure  to  allege  the  in- 
corporation of  the  defendant  company  made  the  complaint 
fatally  defective.  If  this  contention  had  not  been  made  in 
the  brief,  the  general  demurrer  would  not  have  suggested 
such  objection.  Nothing  seems  to  be  wanting  in  the  name 
by  which  defendant  is  sued.  It  appears  and  pleads  to  such 
name.  It  is  sufficient  to  say  that  no  question  of  the  nature 
mentioned  is  raised  by  the  demurrer. 

The  next  objection  by  counsel  for  appellant  is  that  the 
reference  to  parts  of  the  first  cause  of  action,  and  the  state- 
ment that  they  are  repeated  and  made  a  part  of  the  sec- 
ond, third,  and  fourth  causes  of  action,  is  insufficient,  in 
the  face  of  the  demurrer,  and  insufficient  to  support  the 
decree.  It  need  not  here  be  inquired  whether  a  repetition 
of  these  parts  of  the  first  cause  of  action  in  the  manner 
made  would  be  good  against  an  appropriate  motion.  The 
statement,  as  made,  is  sufficient  as  against  the  general  ob- 
jection now  made  in  the  form  in  which  it  is  presented. 
And  the  objection  made  to  the  inclusion  in  the  decree  of 
the  November  Fraction  Mining  claim  is  without  merit. 
The  allegation  of  the  complaint,  in  the  absence  of  a  de- 
nial,  is  sufficient  to  show  that  the  labor  and  the  materials 
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were  furnished  for  the  joint  improvement  of  the  mining 
claims  mentioned. 

The  decree  is  affirmed. 

Dunbar,  Mount,  Anders,  Fullerton,  Hadley  and 
White,  JJ.,  concur. 


28   48S\  [No.  4105.   -Decided  May  2,  1902.] 

etf    412,' 

The  State  of  Washington  on  the  relation  of  Attorney 
General,  Appellant,  v.  Seattle  Gas  &  Electric  Com- 
pany, Respondent. 

QUO    WARRANTO  —  PLEADING — SUFFICIENCY    OF    CAUSE    OF    ACTION  — 
OBJECTION  ON  APPEAL. 

In  an  action  In  the  name  of  the  state  on  the  relation  of  the 
attorney  general  demanding  by  what  warrant  defendant 
claims  to  enjoy  certain  franchises,  an  answer  that  It  is  no 
concern  of  the  state  nor  of  Its  attorney  general  Is,  In  effect,  a 
demurrer  on  the  ground  that  the  complaint  falls  to  state  facts 
constituting  a  cause  of  action,  and,  under  Bal.  Code,  S  4911, 
such  objection  can  be  urged  in  the  supreme  court,  though  no  rul- 
ing thereon  was  had  in  the  superior  court. 

SAME  —  CONSTRUCTION  OF  STATUTE. 

Under  the  rule  requiring  remedial  statutes  to  be  liberally  con- 
strued, the  word  "person"  should  be  construed  as  including  a 
corporation,  and  "public  franchise"  as  including  the  exercise  of 
the  right  to  open  and  use  city  streets  for  laying  gas  pipes,  in 
that  provision  of  Bal.  Code,  §  5780,  subd.  1,  which  authorizes  in- 
formations in  the  nature  of  quo  warranto  to  be  filed  "when  any 
person  shall  usurp,  Intrude  into,  or  unlawfully  hold  or  exercise 
any  public  office  or  franchise  within  the  state."  (Anders,  J., 
dissents.) 

SAME  —  WRONGFUL    EXERCISE    OF    FRANCHISES  —  PROCEEDINGS    BY    AT- 
TORNEY GENERAL  —  WHEN   PROSECUTING   ATTORNEY   PROPER  RELATOR. 

There  being  no  statutory  provision  empowering  the  attorney 
general  on  his  own  motion  to  Inquire  by  quo  warranto  into  the 
wrongful  exercise  of  public  franchises  by  a  corporation,  and  the 
prosecuting  attorney  being  expressly  authorized  so  to  do,  under 
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Bal.  Code,  §5781,  which  provides  that  "The  Information  may 
be  filed  by  the  prosecuting  attorney  in  the  superior  court  of  the 
proper  county,  upon  his  own  relation,  whenever  he  shall  deem  it 
his  duty  to  do  so,  or  shall  be  directed  by  the  court  or  other  com- 
petent authority,"  the  attorney  general  has  no  authority,  even 
under  the  common-law  powers,  if  any,  inhering  in  his  office,  to 
institute  such  an  action.  (Reavis,  C.  J.,  and  Fullebton,  J.,  dis- 
sent) 

SAME  —  PBOCEEDING  IN  BEHALF  OF  CITY  —  NECESSABT  AVERMENTS. 

Cities  of  the  first  class  being  empowered  by  Bal.  Code,  8  739, 
to  regulate  and  control  the  streets  and  alleys  therein,  and  given 
power  to  provide  for  lighting  the  streets  and  all  public  places  by 
gas  or  other  lights,  an  information  in  the  nature  of  quo  warranto 
against  a  corporation,  to  prevent  its  laying  gas  pipes  in  the 
streets  of  a  city,  does  not  state  facts  sufficient  when  it  fails  to 
affirmatively  show  either  that  the  Information  was  filed  at  the 
request  and  on  behalf  of  the  city,  or  that  the  city  authorities 
were  not  discharging  the  duty  imposed  upon  them  by  law  in 
properly  controlling  the  use  of  the  streets.  (Reavis.  C.  J.,  and 
Fullebton,  J.,  dissent). 

SAME WAIVES  —  WHEN  DOES  NOT  AVAIL  PLAINTIFF. 

The  fact  that  defendant  had  waived  the  objection  that  an  ac- 
tion was  improperly  brought  in  the  name  of  the  attorney  gen- 
eral instead  of  that  of  the  prosecuting  attorney  could  not  be 
urged  by  the  attorney  general,  when  by  statute  the  authority  to 
bring  the  action  was  expressly  vested  in  the  prosecuting  attorney. 

SAME DISMISSAL   ON    MEBITS. 

A  decree  dismissing  on  the  merits  an  information  in  the  na- 
ture of  quo  warranto  is  proper  where  it  is  essential  to  the  cause 
of  action  that  the  suit  be  brought  or  authorized  by  the  officer 
charged  by  law  with  the  duty  of  instituting  the  suit,  and  it  was 
in  fact  brought  by  another  officer  on  his  own  motion. 

Appeal  from  Superior  Court,  King  County. — Hon. 
William  R.  Bell,  »Tudge.  Reversed. 

TV.  B.  StraMon,  Attorney  General,  C.  C.  Ballon  and  E. 
W.  Ross  (James  Hamilton  Lewis  and  Victor  E.  Palmer, 
of  counsel),  for  appellant.    . 

Burke,  Shepard  &  McGilvra.  E.  C.  Hughes  and  Will  H. 
Thompson,  for  respondent 
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The  opinion  of  the  court  was  delivered  by 

White,  J. — The  proceedings  in  this  action  are  on  in- 
formation in  the  nature  of  qwo  warranto,  instituted  De- 
cember 17,  1900,  in  the  superior  court  of  the  state  of 
Washington  for  King  county,  by  Patrick  H.  Winston,  as  at- 
torney generalofthestate,whosues,  for  the  state  and  in  its 
behalf,  on  his  own  motion,  the  defendant,  who  is  alleged  to 
be  a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  Washington.  The  information  alleges  that  for 
two  years  last  past  and  upwards,  at  the  city  of  Seattle,  the 
said  defendant  has  used,  and  still  uses,  without  any  war- 
rant, grant,  or  charter,  liberties,  privileges,  and  franchises 
as  follows :  That  of  having  and  exercising  the  right  to 
open  and  use  the  streets,  lanes,  alleys,  commons,  and  pub- 
lic places  of  the  city  of  Seattle  for  the  introduction  of  gas 
pipes  and  other  apparatus  for  gas,  for  the  purpose  of  con* 
veying  illuminating  and  fuel  gas  to  the  said  city  and  the 
inhabitants  thereof;  that  said  liberties,  privileges,  and 
franchises  the  defendant  claims  to  have  and  use  in  per- 
petuity, and  has  during  all  the  time  aforesaid  usurped, 
and  still  does  usurp,  upon  the  state  of  Washington,  to  its 
great  damage  and  prejudice.  The  prayer  is  for  judgment 
of  the  court  in  the  premises  and  due  process  of  law  against 
the  defendant  to  answer  the  state  of  Washington  by  what 
warrant  it  claims  to  have  used  and  enjoyed  the  liberties, 
privileges  and  franchises  aforesaid,  and  failing  therein, 
that  the  defendant  be  forever  enjoined  from  usurping  the 
same  to  the  injury  of  the  state,  or  at  all.  The  answer  is 
voluminous.  In  it  the  respondent  claimed  the  right  to  do 
the  things  complained  of  under  authority  and  grants  from 
the  city  of  Seattle,  and  the  ordinances,  grants,  etc.,  under 
which  this  right  is  claimed  are  set  forth  and  referred  to. 
The  sixteenth  paragraph  of  the  answer  was  as  follows: 
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"This  defendant,  further  answering  said  information, 
alleges  and  charges  that  the  matters  therein  set  forth  and 
complained  of  are  not,  nor  is  any  one  of  said  matters,  the 
concern  of  the  state  of  Washington,  nor  is  said  state  or  its 
attorney  general  in  any  wise  interested  in  said  matters,  or 
any  thereof,  and  that  all  said  matters,  and  the  subjects 
matter  of  said  information,  are  matters  in  difference  only 
between  said  city  of  Seattle  and  this  defendant,  and  in 
which  said  city  of  Seattle  solely  is  concerned  or  interested 
adversely  to  this  defendant." 

A  reply  to  this  answer  was  filed  by  the  attorney  general, 
substantially  denying  the  rights  claimed  by  the  respondent 
and  replying  to  the  sixteenth  paragraph  as  follows : 

"And,  replying  to  paragraph  16,  of  the  said  answer  here- 
inabove referred  to,  complainant  demurs  thereto  for  the  rea- 
son that  the  allegations  therein  contained  are  conclusions  of 
law,  not  supported  by  facts  therein  pleaded  sufficient  to 
constitute  a  defense." 

A  supplemental  answer  was  alw>  filed,  setting  up  a  cer- 
tain decree  in  the  circuit  court  of  the  United  States  as  res 
judicata.  A  demurrer  to  the  supplemental  answer  was 
overruled.  An  agreed  statement  of  facts  was  filed,  and  on 
this  statement  the  court  entered  judgment,  No  formal 
demurrer  was  filed  to  the  information.  There  are  no  find- 
ings of  fact  or  conclusions  of  law  by  the  court;  further 
than  the  judgment,  which  is  upon  the  merits  and  not  that 
the  action  abate. 

The  sixteenth  paragraph  of  the  answer,  while  no  doubt 
intended  for  a  plea  in  the  nature  of  a  plea  in  abatement,  is 
in  effect  a  demurrer  to  the  information  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  and,  while  there  was  no  formal  ruling  in  the  court 
below  on  this  matter  either  as  a  plea  or  demurrer,  it  is 
urged  before  us  by  the  respondent:  (1)  That  an  informa- 
tion in  the  nature  of  quo  warranto  does  not  lie  under 
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§  5780,  Bal.  Code,  to  try  the  validity  of  a  municipal  fran- 
chise such  as  the  respondent  is  alleged  to  he  usurping;  (2) 
that  this  action  cannot  be  prosecuted  on  relation  of  the  at- 
torney general;  (3)  that,  if  it  can  be  prosecuted  on  infor- 
mation, the  city  of  Seattle  must  cause  the  suit  to  be  insti- 
tuted, as  it  is  the  party  solely  concerned  or  interested  ad- 
versely to  the  respondent.    Our  Code  provides: 

"If  no  objection  Tbe  taken  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same, 
excepting  always  the  objection  that  the  court  has  no  juris- 
diction, or  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  which  objection  can  be  made 
at  any  stage  of  the  proceedings,  either  in  the  superior  or 
supreme  court."    Bal.  Code,  §  4911. 

Under  this  section,  we  think  the  respondent  has  the  right 
to  urge  the  objections  mentioned. 

The  statutory  proceeding  in  this  state  by  information 
in  the  nature  of  quo  warranto  is  a  substitute  both  for  the 
common-law  writ  and  for  the  proceeding  by  information 
in  civil  causes  engrafted  upon  it  by  acts  of  parliament. 
Mills  v.  State  ex  rel  Smith,  2  Wash.  566  (27  Pac.  560.) 

The  statute  provides  in  what  cases  informations  may  be 
filed.  §  5780,  Bal.  Code.  Of  the  five  classes  mentioned 
in  this  section,  those  specified  in  subdivisions  2,  3,  and  4 
manifestly  do  not  include  the  case  at  bar.  The  language 
of  subdivisions  1  and  5  is  as  follows : 

"  ( 1 )  When  any  person  shall  usurp,  intrude  into,  or  un- 
lawfully hold  or  exercise  any  public  office  or  franchise 
within  the  state,  or  any  office  in  any  corporation  created  by 
the  authority  of  the  state.  .  .  .  (5)    Or 

where  any  corporation  do  or  omit  acts  which  amount  to  a 
surrender  or  a  forfeiture  of  their  rights  and  privileges  as  a 
corporation,  or  where  they  exercise  powers  not  conferred 
by  law." 
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This  is  a  remedial  statute,  and  it  must  be  liberally 
construed.  "The  rule  in  construing  remedial  statutes, 
though  it  may  be  in  derogation  of  the  common  law,  is 
that  everything  is  to  be  done  in  advancement  of  the  remedy 
that  can  be  done  consistently  with  any  fair  construction 
that  can  be  put  upon  it"  Chicago,  B.  &  Q.  JR.  JR.  Co.  v. 
Dunn,  52  111.  260  (4  Am.  Rep.  606).  The  word  "person,", 
as  used  in  subdivision  1  of  the  section,  under  this  rule,  we\ 
think,  must  be  construed  to  include  a  corporation ;  and  the  , 
words  "public  franchise,"  as  there  used,  must  be  construed 
to  include  the  rights  and  privileges  which  the  information 
charges  are  being  usurped  by  the  respondent.  Where  it  is 
insisted  that  the  sovereignty  of  the  state  in  the  use  of  a 
public  franchise  is  being  invaded,  it  is  essential,  before 
passing  upon  the  rights  claimed  by  respondent  in  its  an- 
swer, to  determine  whether  the  state  will  be  bound  by  the 
judgment.  If  the  action  is  waged,  not  under  the  authority 
of  the  officers  of  the  state  charged  by  the  constitution  and 
statutes  of  the  state  with  the  duty  of  instituting  the  action, 
then  the  action  cannot  be  said  to  be  binding  upon  the  state, 
no  matter  if  the  decision  is  adverse  to  the  claims  of  the  state 
or  supports  the  contention  of  the  one  instituting  the  suit. 
No  suit  should  be  tolerated  that  is  not  determinative  of  the 
question  raised  by  the  pleadings.  The  history  of  this  class 
of  litigation  shows  that  the  remedy  sought  has  been  abused, 
and  used  for  the  gratification  of  personal  malice  or  other 
improper  ends.  Mills  v.  State  ex  rel.  Smith,  supra.  The 
case  at  bar  is  prosecuted  by  both  the  attorney  general  and 
private  counsel.  While  the  action  is  in  the  name  of  the 
state,  on  the  relation  of  the  attorney  general,  it  is  apparent 
that  private,  and  not  public,  interest  has  had  something  to 
do  with  setting  the  machinery  of  the  court  in  motion.  The 
inquiry,  then,  becomes  important,  in  view  of  this  fact,  as  to 
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the  power  of  the  attorney  general  to  institute  this  action. 
We  must  also  take  into  consideration  that  the  city  of  Se- 
attle has  control  over  its  own  streets,  alleys,  and  public 
places,  and  can  by  the  exercise  of  its  police  power  prevent 
the  alleged  unauthorized  use  of  its  streets.  If  that  be  in- 
effective, the  city  can  by  suit  enjoin  the  private  corporation 
from  assuming  to  exercise  the  disputed  franchise.  The 
remedy  by  quo  warranto  is  an  extraordinary  one,  which  the 
law  does  not  offer  with  a  liberal  hand  for  the  redress  of 
private  or  local  grievances. 

The  next  inquiry,  therefore,  is,  has  the  information  been 
filed  by  the  person  qualified  by  law  to  act  as  relator  ?  If 
not,  the  court  is  not  clothed  with  power  to  pronounce  judg- 
ment thereon,  any  more  than  it  would  have  a  right  to 
pronounce  judgment  in  a  criminal  action  upon  an  informa- 
tion filed  by  a  private  attorney,  when  the  law  required  the 
same  to  be  filed  by  the  prosecuting  attorney.  Staie  v.  Hea~ 
ton,  21  Wash.  59  (56  Pac.  843).  In  the  case  just  cited  we 
held: 

"The  duties  of  the  prosecuting  attorney  are  prescribed 
by  statute.  His  office  is  defined,  and  his  authority  comes 
from  the  same  source  of  power  as  does  that  of  the  court, 
and  the  functions  of  each  are  prescribed  by  law." 

And  we  quoted  with  approval  Judge  Cooley,  in  People 
v.  Bemis,  51  Mich.  422  (16  N.  W.  794),  where  he  said : 

"We  have  held  that  the  office  of  prosecuting  attorney  was 
quasi  judicial,  and  that  he  and  any  one  associated  with  him 
must  be  exclusively  the  representative  of  public  justice, 
and  stand  indifferent  as  between  the  accused  party  and  any 
private  interest" 

Section  5781,  Bal%  Code,  immediately  following  the 
section  defining  the  cases  in  which  an  information  in  the 
nature  of  quo  warranto  may  be  filed,  is  as  follows : 
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"The  information  may  be  filed  by  the  prosecuting  at- 
torney in  the  superior  court  of  the  proper  county,  upon  his 
own  relation,  whenever  he  shall  deem  it  his  duty  to  do  so, 
or  shall  be  directed  by  the  court  or  other  competent  authori- 
ty, or  by  any  other  person  on  his  own  relation,  whenever  he 
claims  an  interest  in  the  office,  franchise,  or  corporation 
which  is  the  subject  of  the  information." 

Here  we  have  an  express  statute  conferring  the  power 
sought  to  be  exercised  by  the  attorney  general  in  this  case 
on  another  officer,  created  by  the  same  power  that  created 
the  office  of  attorney  general. 

The  appellant  assumes  that  the  attorney  general  of  this 
state,  by  virtue  of  his  office,  is,  like  the  attorney  general  of 
England,  clothed  with  common-law  power  to  institute  this 
suit,  as  it  was  the  duty  of  the  attorney  general  under  the 
common  law  to  represent  the  crown  in  such  actions  as  this, 
and  that  therefore  the  attorney  general  of  this  state  on  his 
own  motion  can  institute  this  suit  Political  power  in  this 
state  inheres  in  the  people,  and  by  constitutional  or  statu- 
tory authority  the  exercise  of  this  power  in  behalf  of  the 
people  is  delegated  to  certain  officers.  In  the  exercise  of 
power  the  officer  is  controlled  by  the  law  theretofore  de- 
clared. The  attorney  general  of  the  state,  although  bear- 
ing the  same  title  as  the  attorney  general  of  England,  is 
not  a  common-law  officer.  There  is  nothing  in  a  mere 
name.  Because  the  particular  office  filled  by  the  relator 
is  called  the  office  of  "attorney  general,"  it  does  not  follow 
therefrom  that  he  has  the  same  powers  as  the  attorney  gen- 
eral of  England  under  the  common  law.  Every  office  un- 
der our  system  of  government,  from  the  governor  down,  is 
one  of  delegated  powers. 

"It  is  a  well-settled  doctrine  that  officers  of  the  state 
exercise  but  delegated  power,  and  this  is  particularly  true 
of  the  attorney  general.     His  office  is  created  by  statute, 
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and  he,  as  such  officer,  can  only  exercise  such  power  as  is 
delegated  to  him  by  statute."  Julian  v.  State,  122  Ind.  68, 
72  (23  N.  E.  691). 

It  is  true  that  the  office  of  attorney  general  of  this  state 
is  created  by  the  constitution ;  but  the  principles  announced 
in  the  Indiana  case  are  none  the  less  applicable.  The  con- 
stitution and  statutes  of  this  state  define  his  power.  To  the 
constitution,  therefore,  and  the  laws  enacted  in  pursuance 
thereof,  we  must  look  for  these  powers,  and  not  to  the  com- 
mon law.  The  use  of  the  term  "attorney  general/'  as  used 
in  the  constitution,  must  be  interpreted  in  the  light  of  the 
laws  of  the  territory  in  existence  at  the  time  the  constitu- 
tion was  adopted.  Board  v.  Peterson,  4  Wash.  147,  154 
(29  Pac.  995);  Winsor  v.  Bridges,  24  Wash.  540,  544 
(64  Pac.  780)  :  Peterson,  v.  Dillon,  27  Wash.  78  (67  Pac. 
397,  399). 

The  territorial  legislature  in  1888  created  the  office  of 
attorney  general  and  expressly  defined  his  duties  as  fol- 
lows : 

"The  duties  of  the  attorney  general  shall  be:     (1)    T 
appear  for  and  represent  the  people  of  the  territory  befo 
the  supreme  court  in  all  cases  in  which  the  territory  or  * 
people  of  the  territory  are  interested.      (2)    To  instit 
and  prosecute  all  actions  and  proceedings  in  favor  o* 
for  the  use  of,  the  territory,  which  may  be  necessary  i 
execution  of  the  duties  of  any  territorial  officer.     (? 
defend  all  actions  and  proceedings  against  any  ten 
officer,  in  his  official  capacity,  in  any  of  the  courts 
territory  or  the  United  States.      (4)    To  consult  i 
vise  the  several  district  prosecuting  attorneys  in  * 
relating  to  the  duties  of  their  office;  and  when  in  hi 
ment  the  interest  of  the  people  of  the  territory  req 
he  shall  attend  the  trial  of  any  party  accused  of  crii 
assist  in  the  prosecution.     (5)    To  consult  with  and  auvij*. 
the  governor  and  other  territorial  officers,  and  give,  when 
requested,  written  opinions  upon  all  legal  or  constitutional 
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questions  relating  to  the  duties  of  such  officers  respectively. 
(6)  To  prepare,  when  necessary,  proper  drafts  for  con- 
tracts and  other  writings  relating  to  subjects  in  which  the 
territory  is  interested.  (7)  To  give  written  opinions, 
when  requested  by  either  branch  of  the  legislative  assem- 
bly or  committees  thereof,  upon  constitutional  or  legal 
questions.  (8)  To  enforce  the  proper  application  of 
funds  appropriated  to  the  public  institutions  of  the  terri- 
tory and  to  prosecute  corporations  for  failure  or  refusal 
to  make  the  reports  required  by  law.  (9)  To  keep  in 
proper  books  a  register  of  all  cases  prosecuted  or  defended 
by  him,  in  behalf  of  the  territory  or  its  officers,  and  of  all 
proceedings  had  in  relation  thereto,  and  to  deliver  the 
same  to  his  successor  in  office.  (10)  To  keep  in  his  office 
a  book  in  which  he  shall  record  all  the  official  opinions 
given  by  him  during  his  term  of  office,  which  book  shall 
be  by  him  delivered  to  his  successor  in  office.  (11)  To 
pay  into  the  territorial  treasury  all  moneys  received  by 
him  for  the  use  of  the  territory.  (12)  To  attend  to  and 
perform  any  other  duties  which  may,  from  time  to  time, 
be  required  of  him  by  law."  Laws  1887-88,  p.  8  (Bal. 
Code,  §§  169,  4753). 

This  law  was  in  force  when  the  constitution  was  adopt- 
ed, and  by  an  express  provision  of  the  constitution  the 
^  iws  not  inconsistent  therewith  were  continued.     As  was 

*  ;d  in  the  case  of  Board  v.  Peterson,  supra,  and  reaffirmed 

*  Winsor  v.  Bridges  and  Peterson  v.  DUlon,  supra,  the 
^      of  terms  in  the  constitution  must  be  interpreted  in  the 

of  legislation  existing  at  the  time.     To  the  statute 
»88,  and  to  the  constitution  and  the  statutes  passed  in 
rmity  therewith,  we  must  look  for  the  powers  and 
jj|T   j|\  itions  thereon  of  the  attorney  general  of  this  state, 
rj  ,4     '    ot  to  the  common  law  of  England, 
^lyr  'tion  1,  art,  3,  of  the  constitution  is  as  follows: 

"The  executive  department  shall  consist  of  a  governor, 
lieutenant  governor,  secretary  of  state,  treasurer,  auditor, 

32—28  WASH. 
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attorney  general,  superintendent  of  public  instruction  and 
a  commissioner  of  public  lands,  who  shall  be  severally 
chosen  by  the  qualified  electors  of  the  state  at  the  same 
time  and  place  of  voting  as  for  the  members  of  the  legisla- 
ture." 

Section  2,  art.  3,  is  as  follows: 

"The  supreme  executive  power  of  this  state  shall  be 
vested  in  a  governor,  who  shall  hold  his  office  for  a  term 
of  four  years,  and  until  his  successor  is  elected  and  quali- 
fied/' 

Section  5,  art,  3,  is  as  follows: 

"The  governor  may  require  information  in  writing 
from  the  officers  of  the  state  upon  any  subject  relating  to 
the  duties  of  their  respective  offices,  and  shall  see  that  the 
laws  are  faithfully  executed." 

Section  21,  art.  3,  is  as  follows: 

"The  attorney-general  shall  be  the  legal  adviser  of  the 
state  officers,  and  shall  perform  such  other  duties  as  may 
be  prescribed  by  law.  .  . " 

Section  5,  art.  11,  is  as  follows: 

"The  legislature,  by  general,  and  uniform  laws,  shall 
provide  for  the  election  in  the  several  counties  of  boards 
of  county  commissioners,  sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county,  township  or  pre- 
cinct and  district  officers,  as  public  convenience  may  re- 
quire, and  shall  prescribe  their  duties  and  fix  their  term 
of  office.  .  .  ." 

Section  2,  art.  27,  is  as  follows: 

"All  laws  now  in  force  in  the  territory  of  Washington 
which  are  not  repugnant  to  this  constitution  shall  remain 
in  force  until  they  expire  by  their  own  limitation,  or  are 
altered  or  repealed  by  the  legislature.  .  .  ." 

Section  6,  art  27,  is  as  follows: 

"All  officers  now  holding  their  office  under  the  authority 
of  the  United  States,  or  of  the  territory  of  Washington, 
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shall  continue  to  hold  and  exercise  their  respective  offices 
until  they  shall  be  superseded  by  the  authority  of  the 
state." 

While  the  attorney  general  by  §  1,  art,  3,  is  declared  to 
be  a  part  of  the  executive  department  of  the  state  govern- 
ment, by  §  2,  art.  3,  the  governor  is  declared  to  be  the  su- 
preme executive  power,  and  §  5,  art.  3,  declares  that  the 
governor  shall  see  that  the  laws  are  faithfully  executed, 
and  §  21,  art.  3,  while  making  the  attorney  general  the 
legal  adviser  of  the  governor,  as  well  as  other  state  officers, 
declares  that  he  shall  perform  such  other  duties  as  may 
be  prescribed  by  law.  The  statutes  of  the  state  further 
provide  that  the  governor,  in  addition  to  the  du- 
ties prescribed  by  the  constitution,  has  power  to 
.  require  the  attorney  general  or  any 
prosecuting  attorney  to  inquire  into  the  affairs  or  manage- 
ment of  any  corporation  existing  under  the  laws  of  this 
state,  or  doing  business  in  this  state,  and  report  the  same  to 
him,  or  to  any  grand  jury  designated  by  him,  or  to  the  leg- 
islature when  next  in  session.  He  may  require  the  attor- 
ney general  to  aid  any  prosecuting  attorney  in  the  discharge 
of  his  duties."  §  100,  Bal.  Code.  Xowhere  is  there 
any  express  provision  of  the  law  authorizing  the  at- 
torney  general  to  institute  the  suit  in  question.  The  con- 
stitution provides  for  the  creation  of  the  office  of  prosecu- 
ting attorney,  and  this  officer  is  as  much  a  constitutional 
officer  as  the  attorney  general.  The  powers  exercised  by 
the  attorney  general  of  England  as  an  officer  of  the  king 
under  the  common  law,  including  both  his  power  to  prose- 
cute for  infractions  of  the  criminal  law  and  his  power  to 
sue  out  as  relator  prerogative  writs  to  prevent  unauthor- 
ized encroachments  upon  the  power  of  the  sovereign, 
have  been  distributed  by  the  written  law  of  the  state;  part 


500  STATE  EX  REL.  ATTY.  GEN.  v.  SEATTLE  GAS  CO. 

Opinion  of  the  Court — White,  J.  [28  Wash. 


of  these  powers  being  assigned  to  the  attorney  general,  and 
part  to  the  prosecuting  attorney.  The  powers  of  both  are 
created  and  limited,  not  by  the  common  law,  but  by  the 
law  enacted  by  the  people,  either  in  their  constitutional 
declarations  or  through  legislative  declarations  in  pursu- 
ance of  constitutional  provisions.  The  law  defining  the 
duties  of  prosecuting  attorneys  relative  to  suits  of  the  char-, 
acter  in  question  was  in  force  when  the  constitution  was 
adopted,  continued  in  force  by  the  operation  of  the  consti- 
tution, and  was  in  force  when  this  action  was  brought. 
There  is  no  allegation  in  the  complaint  that  the  prosecu- 
ting attorney  of  King  county  was  requested  to  bring  this 
action  and  refused  to  do  so,  or  that  any  request  whatever 
was  made  of  him,  or  that  he  had  knowledge  of  the  alleged 
violation  of  the  law  and  neglected  to  act, 
Section  4757,  Bal.  Code,  is  as  follows: 

"The  prosecuting  attorney  of  each  county  shall  have  au- 
thority, and  it  shall  be  his  duty,  subject  to  the  supervisory 
control  and  direction  of  the  attorney  general,  to  appear 
for  and  represent  the  state,  and  the  county  of  which  he  is 
prosecuting  attorney,  in  all  criminal  and  civil  actions  and 
proceedings  in  such  county  in  which  the  state  or  such  coun- 
ty is  a  party." 

This  section  subjects  the  prosecuting  attorney  to  the 
direction  and  supervisory  control  of  the  attorney  general 
in  bringing  and  maintaining  actions,  but  makes  it  none 
the  less  the  duty  of  the  prosecuting  attorney  to  appear 
and  represent  the  state,  notwithstanding  the  direction 
and  supervisory  control  over  him  by  the  attorney  general. 
This  section,  a9  it  is  a  part  of  the  same  act,  must  also 
be  read  in  connection  with  §  47*54,  Bal.  Code,  which  is 
as  follows: 

"Prosecuting  attorneys  are  attorneys  authorized  by  law 
to  appear  for  and  represent  the  state  and  the  counties 
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thereof  in  actions  and  proceedings  before  the  courts  and 
judicial  officers." 

The  statute  having  expressly  designated  the  prosecutr 
ing  attorney  as  the  officer  authorized  to  file  the  informa- 
tion, either  on  his  own  motion  whenever  he  shall  deem 
it  his  duty  so  to  do,  or  when  directed  by  the  court  or 
other  competent  authority,  we  think  he  is  the  only  officer 
who  on  his  own  motion  can  institute  this  proceeding. 

"A  statute,  it  has  been  said,  is  to  be  so  construed,  if  pos- 
sible, as  to  give  sense  and  meaning  to  every  part ;  and  the 
maxim  was  never  more  applicable  than  when  applied  to  the 
interpretation  of  a  statute,  that  'Expressio  unius  est  ex- 
clusio  altervu&J  The  sages  of  the  law,  according  to 
Plowden,  have  ever  been  guided  in  the  construction  of 
statutes  by  the  intention  of  the  legislature,  which  they 
have  always  taken  according  to  the  necessity  of  the  matter, 
and  according  to  that  which  is  consonant  to  reason  and 
sound  discretion."     Broom,  Legal  Maxims,  p.  *664. 

The  legislation  of  the  state  shows  that  the  legislature 
has  not  considered  that  the  attorney  general  is  clothed 
with  any  other  power  than  that  conferred  upon  him  by 
the  constitution  or  by  express  legislative  enactment. 
Where  it  has  been  deemed  necessary  for  the  attorney 
general  to  appear  and  represent  the  state,  authority  for 
that  purpose  has  been  given  to  him  by  express  enact- 
ment. For  instance,  he  is  to  advise  and  assist  \\\u  fish 
commissioner,  and  furnish  legal  assistance  to  him  in  suits 
brought  by  that  officer.  §  3333,  Bal.  Code.  He  is  to 
perform  similar  duties  for  the  dairy  commissioner. 
§  2858.  He  is  to  perform  similar  duties  for  the  inspec- 
tor and  state  grain  commission.  §  2892.  He  is  to  appear 
in  contests  in  the  United  States  land  office,  and  repre- 
sent the  state,  when  directed  by  the  commissioner  of  pub- 
lic lands  (§  2196)  ;  to  appear  for  the  state  when  lands 
are  to  be  appropriated  for  the  use  of  the  state  (§  5616)  ; 
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to  appear  for  the  state  when  civil  actions  are  brought  for 
claims  against  the  state  (§§  5608,  5610) ;  to  appear  in 
the  supreme  court  in  the  prosecution  of  criminal  cases 
for  violation  of  the  laws  regulating  the  practice  of  den- 
tistry (§  3033)  ;  to  prosecute  proceedings,  etc.,  against 
building  associations  when  certain  facts  are  brought  to 
his  attention  by  the  state  auditor  (§4414)  ;  to  prosecute 
on  appeal  for  practicing  medicine  without  a  license 
(§  3019).  He  shall  appear  for  and  represent  the  state 
before  the  supreme  court  in  all  eases  in  which  the  state 
is  interested ;  .institute  and  prosecute  all  actions  and  pro- 
ceedings for  or  for  the  use  of  the  state,  which  may  be 
necessary  in  the  execution  of  the  duties  of  any  state 
officer;  defend  all  actions  and  proceedings  against  any 
state  officer  in  his  official  capacity  in  any  of  the  courts 
of  this  state  or  the  United  States,  and  consult  and  advise 
the  several  prosecuting  attorneys  in  matters  relating  to 
the  duties  of  their  office ;  and  when,  in  his  judgment,  the 
interests  of  the  state  require,  he  shall  attend  the  trial 
of  any  person  accused  of  a  crime,  and  assist  in  the  prose- 
cution. §  4753,  Bal.  Code.  Many  other  duties  are  im- 
posed upon  him  by  statute.  If  he  is  clothed  with  com- 
mon-law power,  why  the  necessity  for  special  legislation 
in  the  instances  cited  I  We  held  in  Mills  v.  Stale  ex  rel. 
Smith,  supra,  touching  quo  warranto,  that: 

"The  common  law  on  that  subject  has  been 
supplanted  by  the  statute — the  state  has  legislated 
on  the  subject — and  it  is  to  the  statute  we  must  look, 
not  only  for  the  practice  of  the  court,  but  for  the  quali- 
fications of  the  relator.  .  .  .  There  is  no  discretion 
given  to  the  court,  and,  if  discretion  should  be  given  to 
the  court,  the  discretion  should  not  go  beyond  the  stat- 
utes. The  statutes  specify  those  who  have  the  legal  right 
to  invoke  this   remedy.      If  the  relator  has  a  standing 
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here,  it  must  be  under  §  703,"  Code  1881  (§  6781,  Bal. 
Code). 

In  addition,  our  constitution  makes  the  governor  the 
supreme  executive  officer  of  the  state,  and  directs  that  he 
shall  see  that  the  laws  of  the  state  are  faithfully  executed. 
Under  this  power  the  governor  of  the  state,  under  §  5781, 
had  full  authority,  and,  if  he  believed  the  law  of  the  state 
was  being  violated,  it  was  his  duty  to  direct  the  prose- 
cuting attorney  of  King  county  to  institute  tjiis  action. 
The  presumption  of  law  is  that  public  officers  perform 
their  duties.  Kimball  v.  School  District,  23  Wash.  520, 
526  (63  Pac.  213).  In  order  to  overcome  this  presump- 
tion it  was  necessary  to  allege  in  the  information  facts 
showing  why  the  information  was  not  filed  by  the  pros- 
ecuting attorney,  when  the  law  had  expressly  designated 
such  officer  as  the  one  who  should  file  the  information. 
Cases  may  arise,  not  covered  by  statute,  where  the  gov- 
ernor is  called  upon  to  institute  suits  to  enforce  the  laws 
of  the  state,  when  the  governor  directs  the  attorney  gen- 
eral to  act  for  the  state.  In  such  cases  it  would  perhaps 
be  unnecessary  to  allege  that  the  action  was  brought  by 
the  direction  of  the  governor;  for  the  presumption  would 
be  that  it  was  by  his  direction,  as  the  attorney  general 
is  the  legal  adviser  of  the  governor.  The  case  at  bar, 
however,  falls  under  a  different  rule;  for  here  the  officer 
who  is  to  act  in  the  particular  class  of  cases  under  con- 
sideration has  been  selected  by  the  legislature,  and  the 
law  under  which  the  selection  is  made  has  been  contin- 
ued in  force  by  the  constitution,  as  it  is  not  inconsistent 
with  the  provisions  of  the  constitution.  The  prosecuting 
attorney  is  near  to  the  people,  the  source  of  all  power. 
Upon  him  rests,  in  the  first  instance,  the  duty  and  re- 
sponsibility for  the  institution  of  suits  of  this  character. 
We  think  it  well  to  leave  that  responsibility  where  the 
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law  has  placed  it;  for  there  then  can  be  no  shifting  of 
duty.  The  information,  under  the  laws  of  this  state, 
is  a  plain  statement  of  facts,  like  that  in  a  complaint 
in  any  other  cause  of  action;  and  the  only  difference  be- 
tween this  proceeding  and  an  ordinary  civil  action  is  the 
formal  requirement  that  it  be  filed  on  the  relation  oi 
some  one.  State  ex  rel.  Heilbron  v.  Vcm  Brocklm,  8 
Wash.  557  (36  Pac.  495). 

The  information  does  not  allege  that  the  officers  of  the 
city  of  Seattle  neglect  to  discharge  their  duties  in  regu- 
lating and  controlling  the  streets,  alleys,  and  other  pub- 
lic places  of  the  city,  in  the  particular  complained  of,  or 
that  they  collude  with  the  respondent  in  violation  of 
law,  or  that  the  information  is  filed  at  the  request  of  the 
city  of  Seattle.  The  laws  of  this  state,  in  force  now  and 
at  the  time  this  information  was  filed,  give  to  cities  of 
the  first  class,  like  the  city  of  Seattle,  the  power  to  pro- 
vide for  lighting  the  streets  and  all  public  places,  and 
for  furnishing  the  inhabitants  thereof  with  gas  or  other 
lights,  or  to  authorize  the  erection  and  maintenance  of 
such  works  as  may  be  necessary  and  convenient  therefor, 
and  to  regulate  and  control  the  use  thereof,  as  well  as 
the  power  to  regulate  and  control  the  streets,  alleys,  and 
public  ground  of  the  city.  §  739,  Bal.  Code.  Under  this 
power  the  city  of  Seattle  has  authority  to  act  for  itself, 
or  to  authorize  persons  or  private  corporations  to  light 
the  streets  of  the  city,  with  gas  and  to  furnish  the  inhab- 
itants thereof  with  gas  or  other  lights.  Atlantic  City 
Waterworks  Co.  v.  Atlantic  City,  48  N.  J.  Law,  378  (6 
Atl.  24);  Newport  v.  Newport  Light  Co.,  84  Ky.  166; 
Columbvs  Water  Works  Co.  v.  Columbus,  48  Kan.  99 
(28  Pac  1097,  15  L.  E.  A.  354).  When  a  private  cor- 
poration is  authorized  to  so  furnish  gas  and  lights  to  the 
city  and  its  inhabitants,  an  implied  right  in  such  private 
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corporation  to  a  reasonable  use  of  the  streets  to  lay  its 
pipes  under  the  control  of  the  city  exists.  The  policy  of 
the  state  is  to  give  to  cities  of  the  first  class  power  to 
decide  and  control  local  and  subordinate  matters,  such  as 
the  use  of  the  streets  of  the  city,  not  only  as  a  highway, 
but  for  other  proper  municipal  purposes.  Says  Dillon, 
in  his  work  on  Municipal  Corporations: 

"...  The  number  and  freedom  of  these  local 
organizations,  whereby  political  power  is  exercised  by 
the  citizens  of  the  various  local  subdivisions  of  a  state, 
who  have  a  right  to  vote  and  to  regulate  their  own  domes- 
tic concerns,  constitute  a  marked  feature  in  our  system  of 
government  They  are  simply  thp  administrative  form 
of  the  fundamental  American  idea  of  government,  viz., 
that  the  people  are  the  source  of  all  political  power  and 
have  the  right  to  exercise  it  This  is  with  us  no  mere 
rhetorical  declamation,  but  a  foundation  principle  upon 
which  our  political  institutions  rest.  As  local  matters 
can  better  be  regulated  by  the  people  of  the  locality  than 
by  the  central  power,  we  provide  that  each  road  district, 
each  school  district,  each  city,  and  each  county  shall,  as 
to  its  local  concerns,  be  self-governed.  These  organi- 
zations are,  of  course,  subject  to  the  legislature  of  the 
state,  and  their  acts,  if  in  violation  of  law  or  where  they 
affect  private  rights,  are  also  subject  to  judicial  cog- 
nizance  and  judgment.  They  are  under  the  law  and  are 
bound  to  obey  it.  The  policy  of  creating  local  public  and 
municipal  corporations  for  the  management  of  matters 
of  local  concern  runs  back  to  the  earliest  period  of  our 
colonial  history,  is  exhibited  in  all  our  legislation,  and  ex- 
pressly or  impliedly  guaranteed  in  our  state  constitu- 
tions. .  "  Dillon,  Municipal  Corporations 
(4th  ed.),  §9. 

We  have  said  that  the  presumption  of  law  as  to  a  pub- 
lic officer  is  that  he  does  his  duty.  The  same  presumption 
prevails  as  to  the  officers  of  a  city  government,  to  whom 
is  delegated  by  the  state  the  power     of     controlling     the 
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streets  of  the  city.  It  will  not  be  presumed  that  they 
permit  the  use  of  the  streets  in  violation  of  law.  In  the 
first  instance,  they  are  charged  with  the  duty  of  controll- 
ing the  use  of  the  streets;  and,  where  an  information  is 
filed  by  a  public  prosecutor,  it  should  affirmatively  appear 
therefrom  either  that  the  information  was  filed  at  the 
request  and  on  behalf  of  the  city,  or  that  the  city  au- 
thorities were  not  discharging  the  duty  imposed  upon 
them  by  law  in  properly  controlling  the  use  of  the  streets. 
As  was  said  by  the  supreme  court  of  Michigan  in 
People  ex  rel.  Maybury  v.  Mutual  Gaslight  Co.,  38  Mich. 
154,  155,  where  leave  was  asked  to  file  an  information 
in  the  nature  of  quo  warranto  to  deprive  the  respondent 
of  a  franchise  of  laying  gas  pipes  and  distributing  gas 
through  the  streets  of  Detroit: 

"In  the  present  instance  the  state  has  shown  by  the 
incorporating  act  that  public  policy  is  not  opposed  to,  and 
is  in  favor  of,  allowing  gas  companies  to  exist,  as  they 
only  can  exist  by  having  power  to  lay  their  pipes.  The 
consent  of  the  municipal  corporation  is  required,  because 
the  terms  on  which  streets  may  be  safely  allowed  to  be 
occupied  for  the  purposes  of  laying  gas  pipes  can  be  best 
determined  by  leaving  the  regulation  to  be  harmonized 
with  all  other  exigencies  by  the  authorities  controlling 
their  use.  The  law  contemplates  that  permission  will  not 
be  unreasonably  refused  or  unreasonably  burdened,  but 
regards  the  municipality  as  competent  to  determine  the 
proper  conditions  for  itself." 

Where  a  bill  in  equity  was  filed  on  behalf  of  the  United 
States,  by  the  district  attorney  of  the  United  States,  to 
set  aside  a  patent  for  land,  and  it  did  not  appear  from 
the  complaint  that  the  attorney  general  had  brought  the 
suit,  or  that  it  had  been  brought  under  his  authority,  so 
that  he  might  be  made  officially  responsible  therefor  and 
bound  thereby,  it  was  held   that  the  complaint  did  not 
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contain  a  statement  of  facts  essential  to  the  relief  de- 
manded. United  States  t\  Throckmorton,  98  IT.  S.  61. 
We  think  the  same  principles  govern  in  the  case  at  bar. 

If  we  treat  the  sixteenth  paragraph  of  the  complaint 
as  a  plea  in  abatement,  the  same  result  follows.  Under 
onr  statute  a  plea  in  abatement  and  to  the  merits  may  be 
joined  in  the  same  answer  and  heard  at  the  same  time, 
and  judgment  rendered  as  the  nature  of  the  case  demands, 
either  abating  the  action  or  on  the  merits.  Pomeroy, 
Code  Remedies,  §  698. 

The  judgment  should  have  been  that  the  action  be  dis- 
missed. The  judgment  of  the  court  below  was  on  the 
merits.  It  is  therefore  reversed,  and  this  action  is  re- 
manded, with  instructions  to  enter  a  judgment  of  dis- 
missal. 

Mount,  H ad-ley,  and  Dunbar,  JJ.,  concur. 

Anders,  J.  (concurring  in  result). — I  unhesitatingly 
assent  to  all  that  is  said  in  the  very  exhaustive  opinion 
herein  written  by  Judge  White,  except  the  assertion  that 
the  word  "person,"  as  used  in  subdivision  1,  §  5780,  BaL 
Code,  must  be  construed  to  include  a  corporation,  and  that 
the  words  "public  franchise"  must  bo  construed  to  include 
the  rights  and  privileges  which  the  information  charges 
are  being  usurped  by  the  respondent.  Inasmuch  as  sub- 
division 5  of  said  section  specifically  declares  when  an 
information  may  be  filed  against  a  corporation,  it  seems 
to  me  that  the  legislature  intended  to  restrict  the  remedy 
against  corporations  to  the  particular  cases  therein  men- 
tioned, and  that  the  word  "person"  in  subdivision  1  was 
not  intended  to  include  a  corporation;  and  I  therefore 
concur  in  the  result. 

Reavis,  C.  J.  (dissenting). — I  feel  impelled  to  disagree 
with  much  of  the  reasoning  and  the  conclusion  of  the  ma- 
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jority  in  this  cause.  As  stated  in  the  opinion,  it  is  an  in- 
formation in  the  nature  of  quo  warranto,  by  the  state,  on 
the  relation  of  the  attorney  general,  showing  that  the  de- 
fendant corporation  is  exercising  rights  and  franchises 
in  the  city  of  Seattle  without  right  or  authority.  The 
portion  of  the  defendant's  answer  deemed  material  and 
decisive  is  the  following : 

"This  defendant,  further  answering  said  information, 
alleges  and  charges  that  the  matters  therein  set  forth  and 
complained  of  are  not,  nor  is  any  one  of  said  matters, 
the  concern  of  the  state  of  Washington,  nor  is  said  state 
or  its  attorney  general  in  any  wise  interested  in  said 
matters,  or  any  thereof,  and  that  all  said  matters, 
and  the  subject-matter  of  the  said  information,  are 
matters  in  difference  only  between  said  city  of  Seattle 
and  this  defendant,  and  in  which  said  city  of  Seattle 
solely  is  concerned  or  interested  adversely  to  this  de- 
fendant." 

The  majority  considers  the  above  paragraph  as  having 
the  effect  before  this  court  of  a  general  demurrer  to  the 
information.  I  do  not  understand  that  such  a  general 
demurrer,  if  this  can  be  so  considered,  properly  raises 
the  question  of  the  legal  capacity  of  the  plaintiff  to  main- 
tain the  action.  The  substance  of  the  paragraph  is  evi- 
dently directed  against  the  right  of  the  state  to  maintain 
this  action.  It  is  alleged  that  the  state  is  not  concerned. 
If  I  apprehend  the  nature  of  an  information  in  quo  war- 
ranto, the  state  is  always  concerned  when  any  person  atr 
tempts  to  exercise  any  public  office  or  franchise  within  the 
state,  or  to  claim  any  right  or  privilege  under  public  au- 
thority. The  origin  of  the  information  and  the  name 
of  the  writ  indicate  its  essential  purpose,  and  its  continu- 
ed recognition  and  use  in  legislative  acts  and  the  decis- 
ions of  our  courts  make  it  the  appropriate  remedy  for  the 
unwarranted  usurpation  or  exercise  of  any  public  fran- 
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chise,  and  the  essential  features  of  procedure  seem  to  have 
been  always  simple  and  in  substance  the  same  in  common- 
law  courts.  Such  an  information,  when  brought  by  the 
state  or  sovereign  authority,  questions  the  right  of  the 
person  or  corporation  to  exercise  the  franchise  in  question, 
and  the  answer  always  required  from  the  respondent  is 
the  showing  of  its  authority.  I  therefore  think  the  issues 
were  few  and  simply  presented  to  the  court  in  this  cause. 
The  information  charged  that  defendant  was  exercising  a 
public  franchise  in  the  city  of  Seattle,  and  that  such  fran- 
chise was  without  authority  of  law.  It  was^  then,  incum* 
bent  upon  the  defendant  to  show  its  right  under  the  au- 
thority of  the  state.  I  say  "of  the  state,"  because  any 
franchise  it  might  possess  from  the  city  of  Seattle  is  under 
the  paramount  authority  of  the  state.  Thus,  if  it  were 
shown  that  the  franchise  exercised  by  the  defendant  was 
properly  granted  by  the  city  of  Seattle,  under  delegated 
authority  from  the  state,  the  justification  would  be  com- 
plete As  I  view  it,  there  is  no  force  in  the  suggestion 
that  the  city  of  Seattle  may  control  its  streets,  alleys,  and 
public  places,  and  prevent  any  unauthorized  use  of  its 
streets.  This  is  beside  the  question,  which  is  an  inquiry 
into  the  alleged  usurpation  of  rights  and  privileges 
which  can  be  granted  by  the  state  alone,  and  with  which 
usurpation  the  state  is  at  any  and  all  times  concerned.  It 
would  seem,  from  the  mention  of  the  proceeding  in  the 
constitution  without,  definition,  that  we  must  resort  to 
the  common  law  and  authorities  construing  that  law  to 
understand  its  nature,  and  this  is  continually  done.  As 
an  illustration,  in  State  ex  rel.  Mullen  v.  Doherty,  16 
Wash.  382  (47  Pac.  958,  58  Am.  St.  Eep.  39),  we  were 
required  to  determine  the  right  to  a  jury  trial  in  quo  war- 
ranto,  and  very  obviously   referred   to   the  common-law 
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rights  of  the  parties  in  such  proceedings  when  our  con- 
stitution was  adopted. 

I  concur  in  the  view  that  the  statute  may  regulate  the 
procedure,  and  think  it  has  directed  it  in  this  particular 
case;  but  I  do  not  think  the  legislature  has  said  that  it 
was  not  within  the  duties  of  the  attorney  general,  who  is 
constitutionally  a  part  of  the  executive  department,  and 
the  chief  law  officer  of  the  state,  to  use  the  name  of  the 
state  in  a  proceeding  to  inquire  into  the  usurpation  of 
a  public  franchise.  It  is  true,  I  may  be  impressed  un- 
duly by  the  almost  unvarying  customary  duties  imposed 
on  the  attorney  general  under  the  distribution  of  powers 
in  systems  similar  to  ours;  but  upon  the  same  provisions 
of  the  constitution  and  statutes  mentioned  in  the  opinion 
of  the  majority  I  arrive  at  a  different  conclusion  as  to  the 
powers  and  duties  of  the  attorney  general.  I  think  his 
duties  have  not  all  been  defined  by  statute.  The  governor 
of  the  state  is  required  to  see  that  the  laws  are  faithfully 
executed.  The  attorney  general  is  the  authorized  adviser 
of  the  governor.  I  think  he  may  surely,  at  the  instance 
of  the  governor,  institute  such  or  any  proceedings  that 
may  be  required  for  the  enforcement  of  the  laws.  It 
would  be  difficult  to  have  defined  the  specific  procedure 
which  would  include  or  cover  all  cases  required,  and  I 
do  not  think,  as  against  a  general  objection,  he  should 
be  required  to  show  the  specific  authority  of  the  execu- 
tive. I  express  no  view  upon  the  merits  of  the  case,  but 
think  this  court  should  hear  and  determine  the  contro- 
versy. 

Fullerton,  J.  (dissenting). — The  conclusions  reached 
by  the  court,  as  I  understand  them,  are  (1)  that  the  at- 
torney general  cannot,  on  his  own  relation,  institute  an 
inquiry  whether  or  not  a  corporation  exercising  a  public 
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franchise  hag  usurped  its  authority  in  so  doing;  and  (2) 
when  the  alleged  usurpation  consists  of  the  unlawful 
use  of  the  streets  of  a  city,  the  power  to  inquire  therein 
rests  with  the  prosecuting  attorney  of  the  county  in  which 
the  city  is  situated,  and  that  he  must  show,  before  an  in- 
formation therefor  will  be  entertained  that  it  was  filed 
at  the  request  of  the  city  authorities;  or  that  the  city  au- 
thorities were  not  properly  discharging  the  duties  imposed 
upon  them  by  law  in  the  control  of  the  use  of  the  streets. 
With  neither  of  these  conclusions  can  I  agree.  As  to  the 
first,  I  think  the  attorney  general,  as  the  chief  law  officer 
of  the  executive  department  of  the  state,  has  a  right  to 
institute  any  and  all  proceedings  necessary  to  the  en- 
forcement of  the  laws  of  the  state;  and  this  under  his 
common-law  powers,  when  direct  statutory  authority 
therefor  may  not  be  found.  As  to  the  second,  I  think 
the  people  of  the  state  at  large  have  such  an  interest  in 
the  streets  of  a  city  as  will  enable  them  through  the 
proper  officer  to  enjoin  their  uses  for  unlawful  purposes. 
While  the  inhabitants  of  a  city  may  be  more  immediately 
concerned  in  the  manner  in  which  the  streets  of  that  city 
are  used  than  are  the  people  at  large,  still  such  streets 
are  public  highways,  common  to  all  the  citizens  of  the 
state,  and  may  not  be  usurped  or  obstructed  for  private 
gain  without  lawful  authority.  When,  therefore,  a  cor- 
poration asserts  a  right  to  use  a  street  of  a  city  in  a  way 
inconsistent  with  its  use  as  a  highway,  the  attorney  gen- 
eral, as  the  representative  of  the  people  of  the  state,  may 
inquire  by  what  authority  it  does  so.  The  case  should 
pass  to  a  determination  upon  its  merits. 

On  Petition  for  Rehearing. 

White,  J. — The  opinion  in  this  case  is  reported  in  68 
Pac.  946.     The  appellant  petitions  for  a  review  as  to  the 
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common-law  powers  of  the  attorney  general,  and  as  to 
the  proposition  that  the  respondent  has  waived  the  right 
to  object  either  to  the  form  of  the  action  or  as  to  the 
capacity  of  the  relator.  We  are  satisfied  with  the  viewB 
expressed  in  the  original  opinion  as  to  the  common-law 
powers  of  the  attorney  general.  At  least>  in  this  class  of 
cases  the  attorney  general  has  no  common-law  powers, 
because  the  legislature  has  seen  fit  to  confer  the  power  or 
duty  ordinarily  exercised  at  common-law  by  the  attorney 
general  upon  the  prosecuting  attorney  of  the  county  where 
the  wrong  is  alleged  to  have  been  committed.  Before 
preparing  the  opinion  in  this  case  we  examined  the  case 
of  Hunt  v.  Chicago  &  Durwnuy  Ry.  Co.,  20  HI.  App.  282, 
relied  upon  by  the  appellant.  It  is  true,  in  discussing 
the  constitution  of  Illinois  and  the  statutes  of  that  state, 
which  did  not  undertake  to  confer  the  power  or  duty  on 
any  other  officer,  the  court  came  to  the  conclusion  that  the 
attorney  general  of  Illinois  could  exercise  the  power  that 
the  attorney  general  of  England  might  exercise  at  com- 
mon-law ;  but  the  court  in  its  opinion  said : 

"There  is  nothing  in  our  present  constitution  or  stat- 
utes which  necessitates,  in  our  opinion,  a  construction 
which  would  exclude  the  attorney  general  from  the  exer- 
cise of  common-law  powers  in  addition  to  those  conferred 
by  the  statute." 

Further  on  the  court  says: 

"It  must  be  admitted  that  there  is  no  statute  imposing 
upon  the  attorney  general  the  duty  of  instituting  or  be- 
coming a  party  to  any  legal  proceedings  for  the  protection 
or  preservation  of  funds  held  in  trust  for  a  public  charity. 
Whence,  then,  arises  such  duty?  Manifestly  from  the 
principles  of  the  common  law,  which  make  the  attorney 
general  the  proper  representative  of  the  people  of  the 
state  in  all  courts  of  justice,  and  charge  him  with  the  of- 
ficial duty  of  interposing  for  the  protection  and  preser- 
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vation  of  the  rights  of  the  public  whenever  those  rights 
are  invaded,  and  there  is  no  other  adequate  or  available 
means  of  redress/1 

The  prosecuting  attorney,  by  statutory  enactment  in 
this  state,  is  a  representative  of  the  people  of  the  state 
in  all  courts  of  justice,  and  is  charged  with  the  official 
duty  of  protecting  the  rights  of  the  public  Here  the 
statute  of  the  state,  through  the  prosecuting  attorney,  fur- 
nishes an  adequate  and  available  means  of  redress,  and, 
by  imposing  on  the  prosecuting  attorney  the  duty  sought 
to  be  exercised  by  the  attorney  general,  necessitates  a 
construction  excluding  the  attorney  general  from  insti- 
tuting this  action  in  the  first  instance.  The  fact  that  the 
statute  of  the  state  had  conferred  the  power  and  imposed 
the  duty  of  exercising  that  power  on  the  prosecuting  at- 
torney distinguishes  this  case  from  the  case  of  Hunt  v. 
Chicago,  etc.  R.  R.  Co.,  supra.  The  state  undoubtedly 
has  the  right  to  institute  this  action  through  the  officer 
it  has  selected  for  that  purpose.  If  that  officer  were  here 
insisting  on  a  waiver,  he  would  be  heard.  As  the  officer 
who  instituted  this  action  was  not  authorized  to  institute 
it,  logically  it  follows  that  he  cannot  insist  upon  a  waiver 
any  more  than  he  can  claim  the  right  to  institute  the  suit 
in  the  first  instance.  In  citing  United  States  v.  Throck- 
morton, 98  U.  S.  61,  we  said : 

''Where  a  bill  in  equity  was  filed  on  behalf  of  the 
United  States,  by  the  district  attorney  of  the  United 
States,  to  set  aside  a  patent  for  land,  and  it  did  not  ap- 
pear from  the  complaint  that  the  attorney  general  had 
brought  the  suit,  or  that  it  had  been  brought  under  his 
authority,  so  that  he  might  be  made  officially  responsible 
therefor  and  bound  thereby,  it  was  held  that  the  complaint 
did  not  contain  a  statement  of  facts  essential  to  the  re- 
lief demanded." 

33—28  WASH. 
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The  criticism  of  the  appellant  on  this  part  of  the  opin- 
ion is  technically  correct.  We  were  in  error  in  saying  that 
the  supreme  court  of  the  United  States  held  the  complaint 
insufficient.  What  the  court  did  hold,  however,  in  that 
case,  was  that  it  was  essential  that  it  should  appear  in 
some  way  in  the  record  that  the  attorney  general  had 
brought  tho  suit  himself,  or  given  authority  to  bring  it, 
and,  if  that  did  not  appear,  the  suit  would  be  dismissed. 
That  court  said : 

"It  is  essential,  therefore,  to  such  a  suit,  that  without 
special  regard  to  form,  but  in  some  way  which  the  court 
can  recognize,  it  should  appear  that  the  attorney  general 
has  brought  it  himself,  or  given  such  order  for  its  in- 
stitution as  will  make  him  officially  responsible  for  it,  and 
show  his  control  of  the  cause." 

That  case  was  cited  to  sustain  the  proposition  that  it 
was  essential  to  the  cause  of  action  that  the  suit  be  brought 
or  authorized  by  the  officer  charged  by  law  with  the  duty 
of  instituting  the  suit,  and  in  the  absence  of  such  show- 
ing, a  decree  dismissing  the  suit  on  the  merits  was  right. 
It  is  not  contended  that  there  is  anything  in  the  record 
in  this  case  showing  that  it  was  brought  by  the  prose- 
cuting attorney,  or  by  his  authority,  or  by  the  authority 
of  any  court,  or  by  the  authority  of  the  governor  of  the 
state;  and  we  think  the  principle  announced  in  United 
States  v.  Throckmorton  is  applicable  to  the  case  at  bar, 
and  sustains  the  proposition  that  this  action  should  be 
dismissed  upon  its  merits,  because  it  is  not  brought  by 
the  officer  authorized  by  law  to  bring  it. 

The  petition  for  a  rehearing  is  denied. 

Dunbar,  Anders,  Hadley  and  Mount,  JJ.,  concur. 
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[No.  4082.    Decided  May  3,  1902.] 

Annie  M.  Johnson,  Appellant,  v.  Pugkt  Mill  Company, 
Respondent. 

VENDOR  AND  PURCHASER  —  CONTRACT  OF  SALE  —  PART  PERFORMANCE  — 
RECOVERY  OF  PAYMENTS  MADE. 

An  oral  contract  for  the  sale  of  real  estate  cannot  be  avoided 
by  the  purchaser,  and  an  action  for  money  had  and  received 
maintained  for  the  recovery  of  an  installment  of  the  purchase 
price  paid,  where  the  purchaser  had  been  put  in  possession  upon 
payment  of  a  portion  of  the  purchase  price,  thus  constituting 
such  part  performance  as  would  take  the  contract  out  of  the  stat- 
ute of  frauds  and  render  it  enforcible  at  the  suit  of  either  party. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Geokoe  Meade  Emory,  Judge.    Affirmed. 

S.  S.  Langland  and  W.  T.  Scott,  for  appellant. 
Struve,  Alien,  Hughes  &  JdcMicken,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  the  18th  day  of  August,  1899,  one 
Peter  Johnson  died  intestate,  leaving  no  debts.  The  ap- 
pellant in  this  case  survived  him  as  his  widow,  there 
being  no  children  of  the  deceased.  The  money  herein- 
after mentioned  as  having  been  paid  to  respondent  was 
the  community  property  of  appellant  and  her  deceased 
husband.  In  the  month  of  August,  1891,  the  respondent 
entered  into  a  verbal  contract  with  appellant's  husband, 
the  said  Peter  Johnson,  whereby  respondent  agreed  to 
sell  and  convey  to  appellant's  husband  certain  real  es- 
tate in  Jefferson  county,  Washington.  It  appears  from 
the  pleadings  as  agreed  upon  at  tho  trial,  that  the  pur- 
chase price  agreed  to  be  paid  was  $2,000 ;  that  $350  of 
said  sum  was  to  be  paid  at  the  date  o\  Bait)  agreement, 
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$1,200  on  the  delivery  of  a  deed  in  the  month  of  Novem- 
ber following,  and  the  balance  was  to  be  payable  in  two 
notes  of  equal  amount,  due  in  one  and  two  years,  respect- 
ively, after  date  of  the  deed,  with  interest  at  eight  per 
cent  per  annum;  the  notes  to  be  secured  by  mortgage 
upon  the  premises  so  conveyed.  At  the  time  of  making 
said  agreement,  appellant's  husband  paid  respondent  the 
sum  of  $350  cash.  Appellant  brought  this  action  to  re 
cover  from  respondent  the  said  sum  of  $350,  with  inter- 
est thereon  from  the  date  of  the  payment  aforesaid.  Ap- 
pellant alleges  that  in  December,  1899,  respondent  noti- 
fied her  that  it  considered  itself  no  longer  bound  by  said 
agreement;  that,  upon  demand,  respondent  refused  to 
refund  said  money;  and  that  it  holds  the  same  for  the 
benefit  of  appellant  It  is  further  alleged  that  at  all 
times  the  respondent  had  no  title  to  said  land,  but  that 
the  same  was  and  is  a  military  reservation  owned 
by  the  United  States.  The  making  of  the  contract  is 
admitted,  and  also  the  fact  that  the  $350  was  paid  at  the 
same  time,  but  the  averment  that  respondent  had  no 
title  to  the  land  is  denied.  It  is  further  affirmatively  al- 
leged by  way  of  answer  that  after  the  payment  afore- 
said the  said  Johnson,  during  his  lifetime,  wholly  neg- 
lected and  refused  to  pay  the  said  $1,200,  or  any  part 
thereof,  or  anything  further  on  account  of  said  purchase 
price  of  $2,000,  and  failed  in  each  and  every  particular 
to  comply  with  the  remaining  terms  of  said  contract.  It 
is  also  alleged  that  it  was  a  part  of  said  agreement  that 
the  said  Johnson  should  wholly  forfeit  the  said  $350  in 
the  event  he  did  not  perforin  said  contract  of  purchase, 
in  making  payment  of  the  balance  of  the  agreed  purchase 
price  according  to  the  terms  aforesaid.  It  is  further  al- 
leged that  respondent  has  at  all  times  performed  all  the 
terms  of  said  contract  upon  its  part  to  be  performed,  and 


JOHNSON  v.  PUGBT  MILL  CO.  517 

May,  1902.]         Opinion  of  the  Court— Hadley,  J. 


has  at  all  times  been  ready  and  willing,  and  is  now  ready 
and  willing  to  make  conveyance  of  a  full  and  perfect  title 
to  said  premises  to  appellant  whenever  she  shall  pay  or 
cause  to  be  paid  to  respondent  the  balance  of  said  pur- 
chase price,  with  interest  thereon.  It  is  also  alleged  that, 
after  the  time  for  payment  under  said  contract  had  ex- 
pired, the  said  Johnson  notified  respondent  that  he  had 
elected  to  abandon  said  contract,  and  that  he  did  abandon 
possession  of  said  premises,  and  refused  to  further  per- 
form said  contract.  The  statute  of  limitations  is  also  in- 
terposed as  a  defense  to  the  action.  The  cause  was  tried 
by  the  court  without  a  jury,  a  jury  being  waived.  The 
court  made  findings  of  fact,  and  entered  conclusions  of 
law  to  the  effect  that  no  cause  of  action  exists  for  the  re- 
covery sought,  and,  further,  that  any  cause  of  action  in 
the  premises  is  barred  by  the  statute  of  limitations.  A 
motion  for  new  trial  was  overruled,  and  judgment  was 
thereupon  entered  dismissing  the  action,  with  costs  taxed 
to  the  plaintiff.  From  said  judgment,  plaintiff  appeals. 
It  is  assigned  as  error  that  the  court  concluded,  as  a 
matter  of  law,  that  no  cause  of  action  exists  for  the  re- 
covery sought  in  the  complaint,  and  also  that  any  cause 
of  action  in  the  premises  is  barred  by  the  statute  of  limit- 
ations. The  court  found  that  the  allegation  of  the 
complaint  that  the  respondent  was  without  title  to  the 
lands,  but  that  the  same  were  owned  by  the  United  States 
government,  was  not  proven,  and  that  there  was  no  evi- 
dence to  support  such  allegation.  It  was  further  found 
that  at  the  time  said  contract  was  made,  and  ever  since, 
the  respondent  was  and  is  the  owner  in  fee  simple  of  said 
premises.  It  was  further  found  that  neither  the  deceased 
Johnson,  nor  any  one  in  his  behalf,  ever  paid  or  offered 
to  pay  any  further  part  of  said  purchase  price  after  the 
payment  of  said  $350.     These  findings  are  fully  support- 
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ed  by  the  testimony.  From  a  reading  of  the  complaint  it 
would  appear  that  appellant  based  her  right  of  recovery 
upon  the  theory  that  respondent  was  not  the  owner  of 
the  premises  sold,  and  that  it  for  that  reason  could  not 
perform  its  part  of  the  contract  by  the  conveyance  of 
gpod  title,  from  which  it  would  follow  that  no  obligation 
rested  upon  the  deceased,  Johnson,  to  make  further  pay- 
ments, and  that  he  was  entitled  to  recover  what  he  had 
already  paid  by  reason  of  breach  of  contract  on  respond- 
ent's part.  But  appellant's  counsel,  in  their  brief,  say  that 
the  action  was  brought  for  money  had  and  received,  and 
that  it  was  brought  and  tried  upon  the  theory  stated  in  the 
following  quotation  from  counsel's  brief : 

"The  contract  to  sell  real  estate  by  defendant  to  said 
deceased  Johnson  being  within  the  statute  of  frauds  it 
was  voidable,  not  void.  That  is,  it  can  be  enforced  or  it 
cannot — depending  upon  the  action  of  the  parties.  It 
rests  upon  the  concurrent  continued  consent  of  the  par- 
ties. Either  party  can  repudiate  it  by  notifying  the  other 
that  he  will  not  be  bound  any  longer  by  it,  provided  that 
the  parties  thereto  have  not  acted  upon  it  to  such  an  ex- 
tent as  to  make  it  binding,  viz:  part  performance.  The 
statute  is  a  defense  which  can  be  taken  advantage  of  or 
not.  It  concerns  the  remedy  and  not  the  terms  of  the 
contract  within  it,  like  the  statute  of  limitation.  And 
the  action  in  the  case  at  bar  accrued  when  the  plaintiff 
demanded  the  return  of  the  money  and  defendant  refused, 
and  it  also  repudiated  the  contract  when  it  stated  it  con- 
sidered itself  no  longer  bound  by  it." 

The  difficulty  attending  the  maintenance  of  counsel's 
theory  al>ovo  stated  is  that  the  proofs  in  this  case  show 
that,  although  the  contract  was  oral,  yet  there  was  a  part 
performance, — a  payment  upon  the  one  hand,  and  a 
yielding  of  possession  upon  the  other.  A  letter  intro- 
duced in  evidence  by  appellant,  written  by  her  direction 
to  respondent,  states  that  her  deceased  husband  made  im- 
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provements  upon  sixty  acres  of  the  land,  to  the  extent  of 
$400  in  value.  Appellant's  own  proofs,  therefore,  show 
that  there  was  such  part  performance  as  rendered  this  con- 
tract binding,  and  that  it  could  not  be  repudiated  at  the  will 
of  either  party."  Possession  of  the  land  having  been 
transferred,  and  a  payment  having  been  made,  there  was 
sufficient  part  performance  of  the  contract  to  sustain  a 
decree  for  its  specific  enforcement.  See  Browne,  Statute 
of  Frauds  (5th  ed.),  §  467,  and  numerous  cases  there  cited. 
In  commenting  upon  the  dual  effect  of  delivery  of  pos- 
session under  a  verbal  contract  for  the  sale  of  land,  the 
same  author,  at  §  468,  observes  as  follows : 

"The  subject  of  possession  under  a  verbal  contract  for 
land  is  to  be  regarded  from  two  points  of  view :  the  one 
where  the  purchaser  relies  upon  it  as  taken  by  him,  and 
the  other  where  the  vendor  relies  upon  it  as  delivered  by 
him,  in  pursuance  of  the  contract." 

Even  now,  notwithstanding  any  question  as  to  lapse  of 
time  or  previous  default  by  said  Johnson,  respondent,  in 
its  answer,  says  it  is  ready  and  willing  to  fully  perform  said 
contract  whenever  appellant  shall  pay  or  cause  to  be  paid 
the  balance  of  said  purchase  price,  and  interest  thereon. 
Under  such  circumstances,  although  respondent  may  have 
heretofore  said  it  did  not  consider  itself  longer  bound 
by  the  contract,  and  even  though  it  may  not  be  bound  in 
law  to  further  perform,  yet,  when  it  stands  ready  to  fully 
perforin  a  hitherto  binding  contract,  we  think  appellant 
cannot  be  heard  to  say  that  she  repudiates  the  contract, 
and  demands  a  return  of  the  money  paid.  Appellant  was 
the  first  to  undertake  a  repudiation  of  the  contract  when 
in  her  letter  to  respondent  she  demanded  a  return  of  the 
money;  placing  her  demand  upon  the  ground,  however, 
that  respondent  was  unable  to  perform,  by  reason  of  not 
holding  title  to  the  land.     Respondent,  in  its  reply  to  the 
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letter,  did  not,  in  terms,  refuse  to  perform  in  the  event 
appellant  should  fully  pay  the  amount  required  by  the 
contract,  but  merely  stated,  in  effect,  that  it  did  not  con- 
sider itself  longer  bound.  In  Ketchum  v.  Evertson,  13 
Johns.  358-364  (7  Am.  Dec.  384),  it  is  said: 

"It  may  be  asserted,  with  confidence,  that  a  party  who 
has  advanced  money,  or  done  an  act  in  part  performance 
of  an  agreement,  and  then  stops  short,  and  refuses  to  pro- 
ceed to  the  ultimate  conclusion  of  the  agreement,  the 
other  party  being  ready  and  willing  to  proceed  and  ful- 
fill all  his  stipulations,  according  to  the  contract,  has 
never  been  suffered  to  recover  for  what  has  been  thus  ad- 
vanced, or  done.  The  plaintiffs  are  seeking  to  recover 
the  money  advanced  on  a  contract  every  part  of  which 
the  defendant  has  performed,  as  far  as  he  could  by  his 
own  acts,  when  they  have  voluntarily  and  causelessly  re- 
fused to  proceed,  and  thus  have,  themselves,  rescinded 
the  contract. 

"It  would  be  an  alarming  doctrine,  to  hold,  that  the 
plaintiffs  might  violate  the  contract,  and,  because  they 
chose  to  do  so,  make  their  own  infraction  of  the  agree- 
ment the  basis  of  an  action  for  money  had  and  received. 
Every  man  who  makes  a  bad  bargain,  and  has  advanced 
money  upon  it,  would  have  the  same  right  to  recover  it 
back  that  the  plaintiffs  have." 

Directly  to  the  same  effect  are  the  following:  Mc- 
Kinney  v.  Harvie,  38  Minn.  18  (35  N-  Y.  668,  8  Am. 
St.  Rep.  640) ;  Plummer  v.  Bucknwm,  55  Me.  105;  Gray 
v.  Gray,  2  J.  J.  Marsh.  21 ;  CowghXvn  v.  Knowles,  7  Mete 
(Mass.)  57  (39  Am.  Dec.  759) ;  Galway  v.  Shields,  66 
Mo.  313  (27  Am.  Rep.  351)  ;  Collier  v.  Coates,  17  Barb. 
471. 

"The  right  in  the  vendee  of  land  by  verbal  contract,  to 
recover  what  money  or  other  consideration  he  has  paid, 
is  clearly  confined  to  those  cases  where  the  vendor  has 
refused  or  become  unable  to  carry  out  the  contract,  the 
plaintiff  himself  having  faithfully  performed  or  offered 
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to  perform   on  his  part."     Browne,   Statute  of  Frauds 
(5th  ed.),  §122. 

There  is  no  proof  whatever  that  the  respondent  was 
not  at  all  times,  during  the  period  covered  by  the  terms 
of  the  contract,  able,  ready,  and  willing  to  fully  perform 
its  part  thereof;  and  there  is  no  proof  that  the  deceased, 
Johnson,  or  the  appellant,  ever  offered  to  make  further 
payments  as  required  by  the  contract.  Within  the  rule 
of  the  above  authorities,  there  was  therefore  no  breach  of 
contract  on  respondent's  part  which  can  form  the  basis 
of  recovery;  and,  since  the  contract  was  so  far  acted 
upon  by  both  parties  as  to  become  a  mutually  binding 
one,  appellant  cannot  repudiate  the  contract  and  maintain 
an  action,  as  for  money  had  and  received,  to  recover  a 
payment  already  made,  when  she  has  not  offered  to  fully 
pay  the  balance  required  by  the  contract  We  think  the 
court  did  not  err  in  concluding  that  no  cause  of  action 
exists  in  favor  of  appellant  for  the  recovery  which  she 
seeks.  Since  we  entertain  this  view,  it  is  unnecessary  to 
discuss  the  question  of  the  statute  of  limitations. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Fullerton,  Anders,  White, 
Mount  and  Dunbar,  JJ.,  concur. 


[No.  4101.     Decided  May  3,  1902.] 

Keith  W.  Dunlop,  Appellant,  v.  John  W.  Thomas  et 
al.,  Appellants. 

BANKRUPTCY  —  FRAUDULENT      CONVEYANCES  —  INADEQUACY     OF     CON- 
SIDERATION. 

A  sale  of  a  stock  of  goods  by  an  insolvent  debtor  for  about 
sixty  per  cent  of  its  cost  price  does  not  constitute  such  a  grossly 
inadequate  consideration  as  to  put  the  purchaser,  who  was  ignor- 
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ant  of  the  seller's  insolvency,  on  inquiry  as  to  the  seller's  in- 
tention to  defraud  creditors,  and  thereby  entitle  the  trustee  in 
bankruptcy  to  recover  the  property  under  §  67,  subd.  e,  of  the 
national  bankruptcy  act,  where  it  appears  that  the  merchandise, 
part  of  which  had  been  carried  on  the  shelves  for  several  years, 
was  of  that  character  that  it  soon  passed  out  of  style,  and  there 
was  testimony  of  competent  witnesses  to  the  effect  that  stocks 
of  that  kind  would  be  closed  out  at  from  45  to  60  per  cent,  of 
their  cost  price. 

SAME  —  ACCOUNTING    BY    PURCHASES. 

In  such  a  case  the  purchaser  cannot  be  compelled  to  account 
to  a  trustee  in  bankruptcy  for  the  difference  between  the  actual 
value  of  the  stock  and  the  price  paid. 

SAME  —  PREFERENCES. 

The  payment  by  an  insolvent  merchant  on  disposing  of  his 
stock  of  goods  of  the  money  due  from  him  to  one  of  his  clerks 
for  wages  and  money  borrowed  would  not  constitute  a  preference, 
which  the  trustee  in  bankruptcy  could  set  aside,  under  $  60,  subd. 
b  of  the  national  bankrupt  act  providing  that  if  a  bankrupt  shall 
have  given  a  preference  within  four  months  before  the  filing  of  a 
petition  and  the  person  receiving  it  shall  have  had  reasonable 
cause  to  believe  that  it  was  thereby  intended  to  give  a  preference, 
the  property  or  its  value  may  be  recovered  from  such  person, 
when  it  appears  that  the  clerk  had  nothing  to  do  with  the  books 
and  accounts  of  the  firm  and  was  ignorant  of  his  employer's  in- 
debtedness. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
Ralph  Kauffmax,  Judge  pro  tern.     Reversed. 

Whitson  &  Parker  and  H.  B.  Rigg,  for  plaintiff. 
Graves  &  Englehart  and  Ira  M.  Krutz,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  is  an  action  by  the  trustee  of  an  in- 
solvent bankrupt  to  recover  possession  of  a  stock  of  goods 
sold  by  the  bankrupt  to  one  of  the  defendants,  and  to  ob- 
tain judgment  against  one  of  the  other  defendants  on 
the  ground  that  he  was  a  creditor  of  the  bankrupt,  and  a 
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preference  was  given  to  him  by  the  bankrupt  in  the  pay- 
ment of  his  claim  against  the  bankrupt  Both  plaintiff 
and  defendants  appeal. 

For  some  years  prior  to  December  7,  1899,  the  defend- 
ant Thomas  was  engaged  in  the  mercantile  business  in 
the  city  of  North  Yakima,  and  during  the  same  period 
the  defendant  Braden  was  a  clerk  in  the  Thomas  store, 
and,  so  far  as  the  testimony  shows,  did  not  have  charge 
of  the  books  or  accounts  of  the  defendant  Thomas,  or 
any  knowledge  thereof.  During  the  same  period,  also, 
the  defendant  Keck  was  engaged  in  the  hardware  busi- 
ness on  the  same  street,  and  next  door  to  Thomas'  store. 
A  week  or  several  days  prior  to  the  above  date,  the  defend- 
ant Thomas  approached  the  defendant  Keck  with  a  view 
to  selling  to  the  latter  his  entire  stock  in  trade,  and  negoti- 
ations to  that  end  were  pending  until  December  7,  1S99, 
at  which  time  the  defendant  Thomas,  by  a  bill  of  sale, 
transferred  to  the  defendant  Keck  his  entire  stock  of  goods 
for  the  sum  of  $5,475.25,  which  was  paid  as  follows: 
$3,500  cash,  and  $1,975.25  by  promissory  note  executed 
by  the  defendant  Keck  to  the  defendant  Braden,  the  same 
being  the  amount  of  a  debt  owed  by  the  defendant  Thomas 
to  the  defendant  Braden,  which  J£eek  had  assumed  as  a 
part  of  the  purchase  price.,  and  the  defendant  Thomas  was 
released  therefrom.  At  the  time  this  sale  was  made,  ah 
attorney  or  agent  of  Charles  P.  Kellogg  &  Co.,  of  Chicago, 
who  was  the  principal  creditor  of  Thomas,  was  pressing 
Thomas  for  payment,  and  demanding  the  money,  or  that 
the  goods  in  the  store  be  turned  over  to  Charles  P.  Kellogg 
&  Co.  It  does  not  appear  from  the  testimony  that  this  fact 
was  known  to  either  Keck  or  Braden,  or  that  they  had  any 
knowledge  of  any  facts  sufficient  to  put  them  upon  inquiry 
as  to  this  matter.  The  court  below  rendered  a  judgment 
against  the  defendant  Keck,  setting  aside  the  conveyance 
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of  the  stock  of  goods,  and  directing  that  an  accounting  be 
had,  and  against  the  defendant  Braden  for  the  amount  of 
the  note.  The  plaintiff  claims  that  he  is  entitled  to  a  per- 
sonal judgment  against  the  defendant  Keck  for  the  sum  of 
about  $4,525,  being  the  difference  between  the  price  paid 
by  Keck  to  Thomas  for  the  goods  and  the  sum  of  $10,000, 
the  amount  the  court  below  found  the  goods  were  worth 
when  they  were  turned  over  to  Keck.  The  court  found  that 
on  the  7th  day  of  December,  1899,  the  defendant  Thomas 
was  insolvent,  and  ever  since  has  been  and  now  is  in- 
solvent; that  at  that  date  the  defendant  Thomas  was  in- 
debted to  divers  *and  sundry  merchants  in  the  sum  of  $12,- 
791.16,  which  was  then  and  now  is,  largely  in  excess  of  his 
assets;  that  the  value  of  the  stock  of  goods,  wares,  and 
merchandise  sold  by  Thomas  to  Keck  at  that  date  was  the 
sum  of  $10,000,  and  the  court  found  that  the  amount  paid 
was  a  grossly  inadequate  consideration  for  the  stock  of 
goods.  The  court  also  found  that  at  the  time  of  the 
making  of  said  bill  of  sale  the  defendant  Thomas  was 
indebted  to  defendant  Braden  in  tha  sum  of  $1,975.50, 
for  clerk  hire  and  borrowed  money, — about  $465  of  which 
was  for  borrowed  money  and  the  balance  thereof  for 
wages  to  such  clerk  at  the  rate  of  $50  per  month.  The 
court  also  found  that  the  defendant  Thomas  caused  the 
defendant  Keck  to  execute  said  promissory  note  to  defend- 
ant Braden  for  the  purpose  of  preferring  the  said  Braden 
as  a  creditor,  and  the  defendant  Braden  at  the  date  had 
reasonable  cause  to  believe,  and  did  believe,  that  the  de- 
fendant Thomas  was  insolvent,  and  that  the  giving  of  said 
note  was  intended  by  the  said  Thomas  as  a  preference  to 
the  defendant  Braden.  The  court  refused  to  find  that  the 
defendant  Keck  had  sufficient  facts  and  circumstances 
called  to  his  attention  to  put  him  upon  inquiry  as  to  the 
intent  with  which  the  defendant  Thomas  was  disposing  of 
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his  stock  of  goods,  and  as  to  the  debts  of  the  said  Thomas ; 
and  the  court  further  found  that,  at  the  time  the  defendant 
Keck  purchased  said  stock  of  goods  and  paid  the  consider- 
ation therefor,  he  had  no  notice  or  knowledge  of  the  in- 
solvency of  the  defendant  Thomas,  and  had  no  notice  or 
knowledge  of  any  fact  sufficient  to  put  him  upon  inquiry  as 
to  such  insolvency ;  that  at  the  time  of  said  purchase  Keck 
had  no  notice  or  knowledge  that  Thomas,  by  said  sale,  in- 
tended to  hinder,  delay,  or  defraud  any  creditor  of  the  said 
Thomas,  and  no  notice  or  knowledge  of  any  facts  sufficient 
to  put  him  upon  inquiry  as  to  the  intent  of  said  Thomas 
in  making  said  sale,  and  that  said  Keck  did  not  make  said 
purchase  for  the  purpose  of  aiding  Thomas  in  defrauding 
his  creditors,  or  with  knowledge  of  any  such  intent  upon 
the  part  of  Thomas ;  that  the  only  evidence  of  fraud  upon 
the  part  of  the  defendant  Keck  in  making  said  purchase 
is  the  inadequacy  of  the  purchase  price  paid  by  him,  the 
said  Keck,  for  said  stock  of  goods.  The  court  decreed 
that  the  plaintiff  was  entitled  to  the  possession  of  said 
stock  of  goods,  and  to  an  accounting  from  the  defendant 
Keck  for  all  goods  sold  by  him  since  the  transfer  of  the 
goods  to  him;  and  decreed  that  the  trustee  of  the  bank- 
rupt apply  the  proceeds  of  the  sale  of  said  goods  (1)  to 
the  expenses  of  the  business,  (2)  to  the  payment  of  out- 
standing claims  for  goods  purchased  by  the  defemdant 
Keck  since  said  transfer  and  mingled  with  said  goods; 
that  the  defendant  Keck  account  for  all  his  transactions 
in  and  about  said  business  and  said  transfer,  and  in  such 
accounting  that  he  be  credited  with  $5,475.50,  the  amount 
he  paid  for  said  goods,  and  his  other  disbursements  on 
account  of  said  business;  that  he  be  charged  with  the 
gross  receipts,  and  if,  on  such  accounting,  there  remained 
a  debit  balance,  the  trustee  was  to  have  judgment  against 
the  defendant  Keck  for  such  amount ;  if  there  be  a  credit 
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balance,  the  said  defendant  Keck  to  be  paid  out  of  the 
funds  in  the  trustee's  hands  derived  from  the  sale  of  the 
stock  of  goods  after  the  claims  for  plaintiff's  expenses  and 
outstanding  claims  for  goods  purchased  of  Keck  are  paid. 
The  court  also  decreed  that  the  trustee  was  entitled  to  a 
judgment  against  the  defendant  Braden  for  the  sum  of 
$1,975.50,  less  $150,  which  he  allowed  to  the  defendant 
Braden,  under  the  bankrupt  act,  for  three  months'  salary 
as  clerk,  and  rendered  judgment  for  the  balance  of  $1,- 
825.50  against  Braden.  Subdivision  "e,"  §  67,  of  the 
bankrupt  act  of  July  1,  1898,  is  as  follows: 

"That  all  conveyances,  transfers,  assignments,  or  in- 
cumbrances of  his  property,  or  any  part  thereof,  made  or 
given  by  a  person  adjudged  a  bankrupt  under  the  pro- 
visions of  this  act  subsequent  to  the  passage  of  this  act  and 
within  four  months  prior  to  the  filing  of  the  petition,  with 
the  intent  and  purpose  on  his  part  to  hinder,  delay  or  de- 
fraud his  creditors,  or  any  of  them,  shall  be  null  and  void 
as  against  the  creditors  of  such  debtor,  except  as  to  pur- 
chasers in  good  faith  and  for  a  present  fair  consideration ; 
and  all  property  of  the  debtor  conveyed,  transferred,  as- 
signed, or  encumbered  as  aforesaid  shall,  if  he  be  adjudged 
a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile,  be  and  remain 
a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall 
pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise  for 
the  benefit  of  the  creditors.  And  all  conveyances,  trans- 
fers, or  incumbrances  of  his  property  made  by  a  debtor  at 
any  time  within  four  months  prior  to  the  filing  of  the  pe- 
tition against  him,  and  while  insolvent,  which  are  held 
null  and  void  as  against  the  creditors  of  such  debtor  by 
the  laws  of  the  state,  territory,  or  district  in  which  such 
property  is  situate,  shall  be  deemed  null  and  void  under 
this  act  against  the  creditors  of  such  debtor  if  he  be  ad- 
judged a  bankrupt,  and  such  property  shall  pass  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the 
benefit  of  the  creditors  of  the  bankrupt." 
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Conveyances  which  are  null  and  void  as  against  creditors 
under  state  laws  and  are  not  in  good  faith  and  for  a  pres- 
ent fair  consideration,  and  none  other,  are  fraudulent  and 
void  under  the  provisions  of  the  bankrupt  act. 

We  have  examined  the  evidence  in  this  case  carefully, 
and  we  agree  with  the  finding  of  the  court  below  that  there 
was  no  actual  fraud  on  the  part  of  the  defendant  Keck. 
We  do  not  agree,  however,  with  the  finding  that  the  pur- 
chase price  paid  by  Keck  for  the  stock  of  goods  was  a 
grossly  inadequate  consideration,  or  that  Keck  paid  any 
less  than  the  fair  and  probable  value  of  the  goods.  This 
stock  of  goods  consisted  of  clothing,  hats,  caps,  and  gentle- 
men's underwear,  shoes,  and  a  small  quantity  of  rubber 
goods.  From  the  evidence,  a  portion  of  these  goods  had 
been  in  the  store  for  several  years,  a  part  of  the  original 
stock  having  been  owned  by  parties  who  were  in  business 
before  Thomas  went  into  business,  and  who  were  bought 
out  by  Thomas,  As  to  the  original  cost  price  of  the  goods 
in  the  store  at  the  time  of  the  sale,  but  two  witnesses  testi- 
fied in  the  course  of  the  trial,  Braden  and  Thomas.  The 
testimony  shows  that  Braden  had  been  a  salesman  of 
Thomas,  and  was  perhaps  more  familiar  with  the  stock  of 
goods  than  any  one  else.  He  testified  that  the  cost  price 
of  the  goods  sold  to  Keck  by  Thomas  at  the  time  of  the 
sale  was  $8,000 ;  that  the  witness  Thomas  told  Keck  previ- 
ous to  the  sale  that  he  had  between  eight  and  nine  thou- 
sand dollars'  worth  in  stock.  Thomas  testified  indirectly 
as  to  the  cost  price  of  the  stock  by  referring  to  an  inventory 
taken  January  1,  1899,  and  the  amount  of  his  sales  and 
purchases  between  then  and  his  sale  to  Keck.  His  in- 
ventory taken  January  1,  1S99,  showed  the  cost  price  of 
the  goods  then  on  hand  to  be  about  $11,000.  From  Janu- 
ary 1st  to  December  ?th,  the  date  of  the  sale  to  Keck,  he 
purchased  goods  to  the  amount  of  $15,515.31,  making  a 
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total  of  $26,515.31  as  the  cost  price  of  the  goods  on  hand 
January  1,  1899,  and  those  purchased  after  that  date  and 
previous  to  the  sale  to  Keck.  Out  of  this  stock  from  Janu- 
ary 1st  to  December  7th  sales  were  made  to  the  amount 
of  $17,514.15  in  cash,  and  $200  or  $250  on  credit,  making 
a  total  of  $17,714.15,  approximately,  in  sales  from  the 
gross  amount  of  goods  on  hand  and  purchased  after  Janu- 
ary 1,  1899.  These  sales  were  made  at  an  advance  of  about 
twenty  per  cent  on  the  cost  price,  which  would  leave  the 
cost  price  of  the  goods  so  sold  $14,561.85.  Deducting  this 
amount  from  the  sum  of  $26,515.31,  the  total  on  hand 
January  1st,  and  bought  afterwards,  leaves  the  sum  of 
$11,753.46  as  the  cost  of  the  goods  on  hand  at  the  date  of 
sale,  according  to  Thomas'  testimony.  There  is  testimony 
furnished  by  Thomas  himself  that,  when  desiring  credit 
from  Charles  P.  Kellogg  &  Co.,  the  value  of  his  stock  of 
goods  on  February  4,  1897,  was  $4,171,  on  June  14,  1898, 
was  $9,366.62,  and  on  January  18,  1899,  was  $10,220.55. 
The  inventory  taken  in  1899  is  that  upon  which  was 
based  the  estimated  value  of  the  stock  in  his  report  to 
Charles  P.  Kellogg  &  Co.  when  desiring  from  them  fur- 
ther credit.  Under  these  circumstances  we  think  that  this 
testimony  should  be  weighed  with  a  good  deal  of  care,  and 
prudence  requires  us  to  make  some  deductions  from  the 
estimate  on  this  account.  When  offering  the  goods  for  sale 
to  Keck,  Thomas  estimated  their  worth  at  eight  or  nine 
thousand  dollars,  and  that,  perhaps,  was  nearer  correct 
than  his  report  to  Charles  P.  Kellogg  &  Co.  of  $10,220.55. 
Giving  the  plaintiff  the  benefit  of  every  doubt,  according 
to  the  testimony  the  original  cost  price  of  the  goods  sold  to 
the  defendant  Keck  was  not  much  more  than  $11,000, 
and,  in  our  opinion,  a  preponderance  of  the  testimony 
shows  that  the  cost  price  did  not  exceed  eight  or  nine 
thousand  dollars.     The  condition  of  this  stock  of  goods 
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at  the  time  of  the  sale  is  detailed  in  the  testimony  of  the 
witness  Braden.  The  stock  was  badly  broken,  and  a  great 
part  of  it  had  been  on  hand  for  more  than  a  year  prior  to 
the  sale.  It  consisted  of  that  class  of  goods  which  goes  out 
of  date  soon.  The  witness  Braden,  who  was  very  familiar 
with  the  quality  and  condition  of  the  goods,  and  who  ap- 
pears to  be  fair  in  his  testimony,  and  fully  competent  to 
give  an  opinion  as  to  their  value,  says  they  were  worth 
from  45  to  50  per  cent,  of  their  cost.  The  witness  Vance, 
who  had  been  engaged  in  the  same  line  of  business  for  some 
twelve  years,  testified  that  a  stock  of  goods  of  that  charac- 
ter was  worth  about  50  per  cent  of  the  cost  price.  Witness 
Coffin,  who  was  engaged  in  the  same  line  of  business  for 
several  years,  testified  that  a  stock  like  that  would  be 
closed  out  at  about  50  or  60  cents  on  the  dollar.  The  de- 
fendant Keck,  who  had  been  in  charge  of  the  stock  for  more 
than  a  year  at  the  time  of  the  trial,  testified  that  he  did  not 
consider  the  stock  worth  what  he  paid  for  it.  This  is  all 
the  testimony  bearing  upon  the  value  of  the  stock  of  goods, 
and  it  is  not  contradicted.  If  the  testimony  of  the  witness 
Braden  as  to  the  quantity  or  cost  price  of  the  stock  was  cor- 
rect, Keck  paid  more  than  the  goods  were  actually  worth. 
If  the  outside  estimate  of  the  defendant  Thomas  is  correct, 
based  as  it  is  on  an  inventory  of  an  insolvent  made  for 
the  purpose  of  having  an  extension  of  credit,  then  he  paid 
a  fair  price  for  the  stock  and  got  none  the  best  of  the  bar- 
gain. All  are  aware  that  a  stock  of  goods  like  this  has  no 
fixed  market  value.  The  price  it  will  bring  depends  en- 
tirely on  circumstances.  If  the  purchaser  is  to  succeed 
the  seller  in  business,  he  may  pay  a  fair  price.  Other  mer- 
chants engaged  in  the  same  line  of  business  may  purchase 
them  to  prevent  them  being  thrown  on  the  market  as  a 
bankrupt  stock.  Aside  from  this,  they  are  like  any  other 
broken  and  shopworn  goods, — worth  whatever  one  can  get 
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for  them.  For  this  reason  the  court  will  always  be  ex- 
tremely reluctant  to  set  aside  a  sale  of  this  kind.  The 
most  favorable  rule  to  the  claim  of  the  trustee  here  is  that 
laid  down  by  Wait  in  his  work  on  Fraudulent  Convey- 
ances, at  §  232,  where  he  says: 

"Mere  proof  of  inadequacy  of  price  by  itself  has  been 
considered  insufficient  to  implicate  the  vendee  in  the  fraud- 
ulent intent  or  to  impeach  his  good  faith,  and  inadequacy 
of  consideration,  unless  extremely  gross,  does  not  per  se 
prove  fraud.  It  must  appear  that  the  price  was  so  mani- 
festly inadequate  as  to  shock  the  moral  sense  and  create  in 
the  mind  at  once,  upon  its  being  mentioned,  a  suspicion 
of  fraud." 

Applying  this  rule  to  the  case  at  bar,  we  think  that  the 
court  erred  in  finding  that  the  value  of  the  stock  of  goods 
was  $10,000,  or  that  the  price  paid  was  a  grossly  inade- 
quate consideration  for  said  stock,  so  as  to  put  a  pur- 
chaser upon  inquiry  as  to  the  intent  of  the  seller.  We 
think  the  judgment  of  the  court  in  decreeing  an  accounting 
from  Keck  was  erroneous. 

The  recovery  against  the  defendant  Braden  is  based  on 
subdivision  "b,"  §  60,  of  the  national  bankrupt  act,  which 
provides  as  follows: 

"If  a  bankrupt  shall  have  given,  a  preference  within 
four  months  before  the  filing  of  a  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
that  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person." 

While  the  findings  of  the  court  bring  the  case  within  the 
above  provision  of  the  statute,  we  look  to  the  record  in 
vain  to  find  any  evidence  to  support  the  findings  in  this 
regard.     There  is  nothing  more  than  a  mere  suspicion. 
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The  only  testimony  having  any  bearing  upon  this  question 
is  the  following  questions  asked  the  witness  Thomas: 

"Q.  Did  you  inform  Mr.  Braden  ?  [As  to  his  financial 
condition  at  the  time  of  the  sale  to  Keck.]  A.  No,  sir. 
Q.  Do  you  know  whether  or  not  Mr.  Keck  or  Mr.  Braden 
knew  your  financial  condition  at  that  time  ?  A.  No,  sir ;  I 
don't  know  that,  though  I  suppose  not." 

Also  the  following  questions  asked  the  witness  Braden : 

"Q.  Now,  Mr.  Braden,  when  you  accepted  this  note  you, 
of  course,  knew  that  Thomas  was  indebted  for  other  goods, 
did  you  not  ?  A.  Not  to  my  knowledge ;  no,  sir.  Q.  And 
you  knew  he  was  buying  largely  of  wholesalers,  did  you 
not  ?  A.  I  knew  he  was  buying  goods.  Q.  You  knew  he 
was  not  paying  cash  for  them,  did  you  not  ?  A.  No,  sir. 
Q.  At  the  time  this  note  was  received  by  you,  did  you  not 
know  that  Thomas  was  indebted  to  wholesale  merchants? 
A.  No,  sir." 

This  is  all  the  direct  testimony  contained  in  the  record 
bearing  in  any  way  upon  the  knowledge  of  the  defendant 
Braden  as  to  the  insolvency  of  Thomas,  or  as  to  his  intent 
in  receiving  the  promissory  note  in  question.  There  is 
nothing  to  overcome  this  direct  testimony.  True,  he  was 
in  the  employ  of  Thomas  as  clerk  or  salesman  for  some 
four  years ;  but  he  was  not  the  bookkeeper,  nor  does  it  ap- 
pear that  he  had  access  to  the  books.  Conceding  that  he 
had,  the  books  are  in  evidence,  and,  so  far  as  they  show, 
they  bear  no  internal  evidence  that  Thomas  was  insolvent. 
There  was  nothing  in  the  conduct  of  the  business  to  cause 
any  person  familiar  therewith  to  believe,  or  even  to  sus- 
pect, that  Thomas  was  insolvent,  while,  on  the  other  hand, 
there  was  every  reason  to  believe  he  was  solvent  and  pros- 
perous. His  cash  sales  for  about  eleven  months  preceding 
his  sale  to  Keck,  excluding  the  holiday  season,  amounted  to 
$17,514.15,  and  his  losses,  conceding  his  sales  on  credit 
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to  be  total  losses,  were  next  to  nothing.  His  purchases 
during  the  year  amounted  to  only  $15,515.31,  so  that  he 
could  have  paid  cash  for  all  his  goods,  and  have  a  balance 
of  $2,000  to  defray  his  other  expenses,  and  his  stock  in 
better  condition  than  when  he  started  in  the  new  year. 
Surely,  it  cannot  be  said  that  a  merchant  carrying  a  stock 
of  about  $10,000,  and  making  sales  to  the  amount  of  $18,- 
000  or  $20,000  a  year  at  an  average  profit  of  20  per  cent., 
and  suffering  no  losses,  is  in  failing  circumstances.  Every- 
thing in  the  record  tends  to  corroborate  the  testimony  of 
the  witnesses  Thomas  and  Braden  when  they  state  that  the 
latter  had  no  knowledge  of  the  insolvency  of  the  former, 
and  there  is  not  a  single  circumstance  to  discredit  either 
of  them,  further  than  that  the  bill  of  sale  was  executed  in 
the  evening,  after  the  close  of  business,  in  the  oftice  of 
Thomas'  attorney,  and  the  sum  of  $3,500  was  paid  in  cash 
in  place  of  by  check.  This  of  itself  is  not  sufficient  to  es- 
tablish fraud.  Braden's  position  as  clerk  or  salesman  did 
not  charge  him  with  notice  of  the  credit  extended  to 
Thomas.  If  any  authority  were  needed  in  support  of  so 
plain  a  proposition,  the  decision  of  the  supreme  court  of 
Nebraska  in  the  case  of  Jones  v.  Douglas,  52  Neb.  151 
(71  N.  W.  D7B), — a  case  where  the  clerk  purchased  di- 
rectly from  his  employer, — is  in  point.     Says  the  court: 

"It  is  contended  that  his  occupation  as  a  clerk  in  the 
store  apprised  him  of  the  existence  of  such  indebtedness ; 
but  we  cannot  hold  that  any  such  confidential  relation  ex- 
ists between  a  proprietor  of  a  mercantile  establishment  and 
his  clerks  or  salesmen  that  the  latter  are  charged,  as  a  mat- 
ter of  law,  with  notice  that  goods  purchased  have  not  been 
paid  for." 

The  disposition  by  Thomas  of  the  $3,500  paid  by  Keck 
in  purchasing  a  homestead  in  no  way  tended  to  prove  that 
Keck  was  aware  of  Thomas'  insolvency,  or  of  his  fraudu- 
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lent  purpose  in  disposing  of  the  stock.  We  have  taken 
into  consideration  in  coming  to  the  conclusion  we  have, 
that  there  is  in  existence  a  custom  among  retail  mer- 
chants to  receive  credit  from  wholesale  merchants,  and  we 
have  also  considered  the  evidence  as  showing  that  Keck  re- 
ceived cash  in  payment  in  place  of  a  check,  and  that  ordi- 
narily amounts  as  large  as  the  sum  paid  here  for  the  stock 
of  goods  are  paid  by  chock  on  a  bank  of  deposit.  This  dis- 
poses of  the  seventh  assigned  error  on  the  part  of  appellant 
Dunlop,  relative  to  the  rejection  of  evidence. 

We  also  think  that  the  judgment  of  the  court  against 
Braden  is  erroneous. 

The  judgment  of  the  court  below  is  reversed,  and  this 
cause  is  remanded,  with  instructions  to  the  court  to  dis- 
miss the  action  at  the  cost  of  the  appellant  Dunlop;  the 
appellants  Keck  and  Braden  to  recover  their  costs  on  this 
appeal. 

Reavis,  C.  J.,  and  Dunbar,  Hadley,  Anders,  Mount 
and  Fui.lerton,  JJ.,  concur. 


[No.  4119.     Decided  May  6,  1002.] 

City  of  Port  Townsend,  Appellant,  v.  Charles  Eisen- 
beis  et  ux.,  Respondents. 

MUNICIPAL    COBPOBATIONS  —  ACTION    TO    FORECLOSE    TAX    LIENS  —  CA-  '  40_388| 

PACITY  TO  SUE. 

A  city  of  the  third  class  has  legal  capacity  to  sue  and  a  right 
to  maintain  an  action  to  foreclose  the  lien  of  taxes,  under  the 
power  granted  by  Bal.  Code,  §  945,  which  provides  that  all  taxes 
shall  constitute  liens  on  the  property  assessed,  which  may  be  en- 
forced by  actions  in  any  court  of  competent  jurisdiction  to  fore- 
close such  liens. 
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SAME  —  REORGANIZATION —  BIGHT    OF    NEW     CORPORATION     TO     DELIN- 
QUENT TAXES   DUE   OLD   CORPORATION. 

Where  a  city  was  entitled  under  its  special  charter  to  have  a 
lien  upon  real  property  until  taxes  assessed  thereon  should  be 
paid,  with  power  to  enforce  collection  by  summary  process,  it 
did  not  lose  such  rights  by  re-incorporating  under  general  laws 
which  provided  (Bal.  Code,  §704)  that  such  reorganization 
should  in  no  wise  affect  or  impair  the  city's  title  to  any  demands, 
liabilities  or  obligations  existing  in  its  favor,  and  that  (Bal.  Code, 
§  945)  all  taxes,  including  those  for  previous  years,  might  be  en- 
forced either  by  summary  sale  of  the  property  upon  which  the 
same  were  liens  or  by  action  in  court  to  foreclose  such  liens; 
but,  under  the  latter  statute,  the  city  acquired  the  additional 
right  of  enforcing  its  lien  for  taxes  by  suit,  as  well  as  by  sum- 
mary sale. 

SAME  —  LIMITATIONS   AGAINST  FORECLOSURE  OF  TAX  LIENS. 

The  general  statute  of  limitations,  enacted  in  1854,  and  pro- 
viding that  "actions  can  only  be  commenced  within  the  periods 
herein  prescribed,  after  the  cause  of  action  shall  have  accrued, 
except  when  in  special  cases  a  different  limitation  is  prescribed 
by  statute,"  is  inapplicable  to  actions  by  the  city  of  Port  Town- 
send  to  foreclose  tax  liens,  when  it  contains  no  specific  provision 
in  regard  to  actions  of  that  character,  in  view  of  the  fact  that  the 
grant  of  a  special  charter  to  the  city  of  Port  Townsend,  enacted 
by  the  legislature  in  1881,  provided  that  the  taxes  levied  there- 
under should  have  the  effect  of  a  judgment,  and  the  judgment 
should  not  be  satisfied'nor  the  lien  removed  until  the  payment 
of  the  taxes,  and  in  view  of  the  further  fact  that  the  law  under 
which  that  city  subsequently  reorganized  as  a  municipal  corpora- 
tion specifically  provided  that  every  tax  levied  should  be  a  lien, 
which  should  not  be  satisfied  or  removed  until  the  taxes  were 
paid,  or  the  property  had  absolutely  vested  in  a  purchaser  by 
reason  of  a  sale  for  such  taxes. 

Appeal  from  Superior  Court,  Jefferson  County. — Hon. 
George  C.  Hatch,  Judge.    "Reversed. 

A.  W.  Buddress,  for  appellant. 

A.  R.  Coleman,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  city  of  Port  Townsend  seeks  by  this 
action  to  foreclose  alleged  statutory  liens  on  the  real  estate 
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of  the  defendants  (respondents  here),  described  in  the  com- 
plaint, for  taxes  for  the  years  1891,  1892,  1893,  and 
1894,  levied  by  said  city,  and  which  have  never  been  paid. 
The  complaint,  in  substance,  alleges  that  during  all  the 
times  mentioned  therein  the  plaintiff  was,  and  still  is,  a 
city  in  Jefferson  county,  state  of  Washington ;  that  it  was 
'duly  incorporated  and  organized  under  and  by  virtue  of  an 
act  of  the  legislature  of  the  territory  of  Washington,  ap- 
proved November  29, 1881,  entitled,  "An  act  to  incorporate 
the  city  of  Port  Townsend,"  and  the  act  amendatory 
thereof,  approved  November  28,  1883,  entitled,  "An  act 
to  amend  an  act  entitled  'An  act  to  incorporate  the  city  of 
Port  Townsend/  approved  on  the  29th  day  of  November, 
1881 ;"  that  on  the  18th  day  of  August,  1896,  said  city 
duly  reincorporated  under  the  general  laws  of  the  state  of 
Washington  as  a  city  of  the  third  class,  and  that  ever  since 
said  18th  day  of  August,  1896,  the  plaintiff  has  been,  and 
still  is,  a  duly  incorporated,  organized,  and  existing  city 
of  the  third  class ;  that  the  defendants  during  all  the  times 
in  the  complaint  mentioned  were,  and  still  are,  husband 
and  wife,  and  the  owners  in  fee  simple  and  in  the  posses- 
sion of  certain  real  property,  which  is  particularly  de- 
scribed, and  that  said  premises  are  situated  in  the  said  city 
of  Port  Townsend;  that  said  premises  were  assessed  for 
taxation  at  the  time  and  in  the  manner  provided  by  law 
and  the  ordinances  of  said  city  for  the  respective  years 
mentioned  and  set  forth;  that  the  assessments  were  duly 
equalized  and  levied;  that  payment  of  the  taxes  so  as- 
sessed and  levied  was  demanded  after  the  same  became 
due  and  payable,  but  that  no  part  of  said  taxes,  penalty,  or 
interest  has  been  paid.  The  complaint  prays  for  judgment 
for  the  amount  of  taxes,  penalty,  and  interest  due  plaintiff, 
and  that  the  amount  found  due  be  adjudged  a  valid  and 
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paramount  lien  on  said  premises,  and  that  said  described 
premises  be  sold  to  satisfy  said  lien,  together  with  costs. 
The  complaint  refers  in  detail  to  the  various  ordinances 
of  the  city  by  virtue,  of  which  the  several  assessments  and 
levies  of  the  taxes  therein  mentioned  were  made,  and 
which  are  not  specifically  mentioned  in  the  foregoing  state- 
ment of  the  contents  of  the  complaint,  but  we  think  a  fair 
understanding  of  the  complaint  can  readily  be  gathered 
from  said  brief  statement.  The  defendants  interposed  a 
demurrer  to  the  complaint  upon  the  grounds  (1)  that  the 
plaintiff  had  no  legal  capacity  to  sue,  and  no  right  or  power 
in  law  to  maintain  this  action;  (2)  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants,  or  either  of  them ;  and  (3)  that  this 
action  had  not  been  commenced  within  the  time  limited 
by  law,  and  that  the  same  was  barred  by  the  statute  of  limi- 
tations. The  demurrer  was  sustained,  and  judgment  was 
entered  for  the  defendants,  and  the  plaintiff  appealed. 

It  does  not  appear  to  be  claimed  in  this  court,  that  the 
demurrer  is  sustainable  upon  either  the  first  or  second 
ground  stated.  At  all  events,  we  are  perfectly  satisfied 
that  the  appellant  city  is  legally  empowered  to  maintain 
this  action  under  and  by  virtue  of  an  express  provision  of 
our  statutes.  Bal.  Code,  §  945.  And  we  are  also  satisfied 
that  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  against  the  respondents.  The  remaining 
question  for  our  determination  is  whether  any  provision  of 
the  general  statute  of  limitations  is  applicable  to  this  case. 
This  question  is  the  important  one,  and  was  elaborately 
argued  by  counsel  for  both  the  appellant  and  the  respond- 
ents, and  many  authorities  are  cited  in  support  of  their 
respective  contentions.  The  laws  limiting  the  time  within 
which  actions  may  be  commenced  were  no  part  of  the  com- 
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mon  law,  and  are  essentially  the  creation  of  statutes. 
Formerly  such  laws  were  unfavorably  regarded  by  the 
courts,  for  the  reason  that  they  were  deemed  violative  of 
personal  rights,  and  therefore  unjust  in  principle.  At 
the  present  time,  however,  it  is  generally  conceded  that 
statutes  of  limitations  are  founded  upon  sound  public  pol- 
icy, and,  as  they  tend  to  the  peace  and  welfare  of  society, 
they  are  considered  as  being  among  the  most  beneficial  of 
our  statutory  laws.  Although  these  statutes  are  remedial 
in  their  nature,  and  are  always  interpreted  so  as  to  carry 
out  the  intention  of  the  legislature,  "yet,"  says  a  learned 
author,  "as  they  are  acts  which  take  away  existing  rights, 
they  should  always  be  construed  with  reasonable  strictness 
and  in  favor  of  the  rights  sought  to  be  defeated  thereby, 
so  far  as  is  consistent  with  their  letter  and  spirit.7 '  Wood, 
Limitations  (3d  ed.),  §  4. 

Our  statute  of  limitations  is  couched  in  general  terms, 
and  was  evidently  intended  by  the  legislature  to  apply  to 
all  civil  actions  except  those  cases  in  which  some  other 
limitation  is  prescribed  by  law,  or  where  it  fairly  appears 
in  a  particular  case  that  no  limitation  was  intended  by  the 
legislature.  It  is  clearly  within  the  province  of  the  legis- 
lature to  change  a  general  statute  of  limitations  whenever 
it  may  see  fit  to  do  so,  and  that  may  be  done  by  the  pas- 
sage of  an  act  inconsistent  with  the  general  statute.  Our 
statute  of  limitations  was  first  enacted  in  the  year  1854  by 
the  legislature  of  the  territory  of  Washington,  and  but  few 
changes  have  been  made  in  its  provisions  since  that  time. 
Laws  1854,  p.  362.  The  first  section  of  that  act,  and  which 
is  still  in  force,  provides  "that  actions  can  only  be  com- 
menced within  the  periods  herein  prescribed,  after  the 
cause  of  action  shall  have  accrued,  except  when  in  spe- 
cial cases  a  different    limitation    is    prescribed  by  stat- 
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ute."     ...     See  Bal.  Code,  §  4796,  and  2  Hill's  Code, 
§  111. 

At  the  time  this  act  was  passed  and  for  many  years 
thereafter,  the  payment  of  taxes  not  voluntarily  paid  was 
enforced  by  a  seizure  and  sale  of  the  property  assessed,  by 
a  designated  officer,  in  the  manner  provided  by  law.  To 
such  proceedings  the  general  statute  of  limitations  is 
plainly  not  applicable.  And  it  was  provided  in  the  original 
charter  of  the  city  of  Port  Townsend  (Laws  1881,  p.  115) 
that  delinquent  city  taxes  should  be  collected  in  the  man- 
ner above  indicated ;  and  no  other  or  different  method  was 
provided  until  the  reincorporation  of  the  city  on  August 
18,  1896,  under  and  by  virtue  of  the  general  statute  pro- 
viding for  the  organization,  classification,  etc.,  of  municipal 
corporations,  approved  March  27,  1890,  and  the  amend- 
ments thereof.  The  limitations  prescribed  by  our  statute 
apply  to  actions  brought  in  the  name  of  the  state,  or  any 
county  or  other  public  corporation  therein,  or  for  its  ben- 
efit, in  the  same  manner  as  to  actions  by  private  parties. 
Bal.  Code,  §  4807 ;  2  Hill's  Code,  §  122.  After  prescrib- 
ing the  time  within  which  certain  actions  may  be  com- 
menced in  this  state,  the  statute  further  provides  that,  "an 
action  for  relief  not  hereinbefore  provided  for,  shall  be 
commenced  within  two  years  after  the  cause  of  action  shall 
have  accrued."  Bal.  Code,  §  4805;  2  Hill's  Code,  §  120. 
The  general  statute  specifically  provides  that  actions  for 
the  recovery  of  real  property,  or  for  the  recovery  of  pos- 
session thereof,  shall  be  commenced  within  ten  years  after 
the  cause  of  action  shall  have  accrued ;  that  an  action  upon 
a  judgment  or  decree  of  any  court  of  the  United  States, 
or  of  any  state  or  territory  within  the  United  States  shall 
be  commenced  within  six  years,  and  that  an  action  upon  a 
contract  or  liability,  express  or  implied,  which  is  not  in 
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writing,  and  does  not  arise  out  of  any  written  instrument, 
must  be  commenced  within  three  years  after  such  cause  of 
action  shall  have  accrued. 

It  is  claimed  by  the  learned  counsel  for  the  respondents 
that  this  action  is  barred  both  by  the  two-year  statute  and 
by  the  six-year  statute  of  limitations  above  quoted,  and 
that  the  demurrer  to  the  complaint  was  therefore  properly 
sustained.  On  the  other  hand,  it  is  earnestly  contended  on 
behalf  of  the  appellant  (1)  that  the  action  is  not  affected 
at  all  by  any  provision  of  the  statute  of  limitations;  and 
(2)  that,  if  it  is,  either  the  six  or  the  ten-year  limitation 
is  alone  applicable,  and  that  the  action  is  not  barred  under 
either  of  those  provisions.  In  order  to  determine  whether 
the  general  statute  of  limitations  is  applicable  to  the  case 
at  bar,  it  is  necessary  to  examine  carefully  all  other  statutes 
relating  to  the  subject,  for  in  no  other  manner  can  the  real 
intention  of  the  legislature  be  ascertained. 

Section  82  of  the  original  charter  of  the  city  of  Port 
Townsend  provides  that, 

''Whenever  any  general  or  special  tax  has  been  levied 
as  provided  and  authorized  in  chapter  two  of  this  act,  the 
same  shall  have  the  effect  of  a  judgment  against  the  per- 
son, and  every  Hen  created  by  this  act  has  the  force  and 
effect  of  an  execution  duly  levied  against  all  property  of 
the  person  assessed ;  the  judgment  is  not  satisfied,  nor  the 
lien  removed  until  the  taxes  are  paid,  and  every  tax  due 
upon  real  property  is  a  lien  against  the  property  assessed; 
and  eveTy  tax  due  upon  improvements  upon  real  estate 
assessed  to  other  than  the  owner  of  the  real  estate  is  a  lien 
upon  the  land  and  improvements,  and  every  part  thereof 
shall  bear  interest  at  the  legal  rate  from  the  time  the  same 
is  delinquent  until  paid  or  collected."    Laws  1881,  p.  132. 

Subsequent  sections  of  the  charter  prescribed  the  then 
usual  summary  method  of  collecting  delinquent  taxes, 
without  an  action  in  court ;  and  such  method  was  therefore, 
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according  to  the  great  weight  of  authority,  exclusive 
(Cooley,  Taxation  [2d  ed.],  p.  16,  and  cases  cited),  not- 
withstanding the  fact  that  the  charter  authorized  the  city 
to  sue  and  be  sued  generally  "in  all  courts  of  justice." 
The  complaint  herein  shows  that  all  the  taxes  which  the 
city  is  endeavoring  to  collect  by  this  action  became  delin- 
quent under  the  original  charter,  and  were  by  its  terms 
made  liens  on  the  property  assessed;  and  it  is  not  con- 
tended that  the  remedy  of  enforcing  the  collection  of  taxes 
prescribed  by  this  special  charter  of  the  city  could  have 
been  defeated,  or  the  tax  liens  extinguished,  by  invoking 
the  general  statute  of  limitations,  and  we  do  not  think  any 
such  contention,  if  made,  could  be  sustained.  As  we  have 
already  intimated,  the  appellant  city  was  reincorporated  on 
August  18,  1896,  under  a  general  law  of  the  state,  and  the 
question  arises,  Did  it  lose  its  right  to  these  delinquent 
taxes  because  of  such  reincorporation  ?  We  think  not,  for 
the  reason  that  such  right  was  expressly  preserved  by  the 
general  statute  under  and  by  virtue  of  which  it  now  exists, 
and  which  reads  as  follows: 

uAny  city  or  town  organized  under  the  provisions  of  the 
last  preceding  section  shall,  for  all  purposes,  be  deemed 
and  taken  to  be  in  law  the  identical  corporation  theretofore 
incorporated  and  existing,  and  such  reorganization  shall  in 
no  wise  affect  or  impair  the  title  to  any  property  owned 
or  held  by  such  corporation,  or  in  trust  therefor,  or  any 
debts,  demands,  liabilities,  or  obligations  existing  in  favor 
of  or  against  such  corporation,  or  any  proceeding  then 
pending ;  nor  shall  the  same  operate  to  repeal  or  affect,  in 
any  manner,  any  ordinance  theretofore  passed  or  adopted 
and  remaining  unrepealed,  or  to  discharge  any  person  from 
any  liability,  civil  or  criminal,  then  existing,  for  any  viola- 
tion of  such  ordinance;  but  such  ordinances,  so  far  as  the 
same  are  not  in  conflict  with  such  general  laws,  shall  be 
and  remain  in  force  until  repealed  or  amended  by  compe- 
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tent  authority.      .      .      ."     Laws  1890,  p.  135,  §  5  (Bal. 
Code,  §  704). 

It  is  evident,  from  this  provision  of  the  statute,  that  the 
city  lost  no  "demands,  liabilities  or  obligations"  existing 
in  its  favor  by  changing  its  charter;  and  we  think  it  is 
equally  clear  that  it  was  not  deprived,  by  reason  of  its  re- 
organization, of  the  existing  remedy  for  enforcing  the  col- 
lection of  taxes  by  distress  and  sale  of  property.  On  the 
contrary,  upon  its  reincorporation  it  became  entitled  to  a 
new  and  additional  remedy  for  such  purpose,  namely,  an 
action  in  a  court  of  competent  jurisdiction.  That  this 
statement  is  true  is,  we  think,  plainly  shown  by  §  945  of 
Bal.  Code,  which  provides  that : 

"All  taxes  assessed,  including  taxes  for  previous  years 
unpaid  or  unsatisfied,  together  with  any  penalty  for  de- 
linquency and  the  costs  of  collection  and  interest,  shall 
constitute  liens  on  the  property  assessed  from  and  after  the 
first  day  of  November  in  each  year;  which  liens  may  be 
enforced  by  a  summary  sale  of  such  property,  and  the  exe- 
cution and  delivery  of  all  necessary  certificates  and  deeds 
therefor,  under  such  regulations  as  may  be  prescribed  by 
ordinance,  or  by  actions  in  any  court  of  competent  juris- 
diction, to  foreclose  such  liens." 

This  section  of  the  statute  also  makes  it  the  duty  of  the 
city  council  to  provide  by  ordinance  a  system  for  the  as- 
sessment, levy  and  collection  of  all  city  taxes  or  assessments 
not  inconsistent  with  the  provisions  of  the  statute,  which 
system  shall  conform,  as  nearly  as  the  circumstances  of  the 
case  may  permit,  to  the  provisions  of  law  governing  cities 
of  the  second  class  in  reference  to  the  assessment,  levy 
and  collection  of  municipal  taxes.  And,  in  the  general 
law  governing  cities  of  the  second  class  it  is  provided  that, 

"Every  tax  so  levied  is  made  a  lien,  which  shall  attach, 
on  said  day  in  each  year,  to  and  against  all  real  property 
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assessed  for  the  amount  assessed  against  it;  and  if  said 
property  be  assessed  to  a  wrong  person  or  by  a  wrong 
name,  said  lien  shall  in  no  wise  be  affected  or  invalidated, 
and  it  shall  not  be  satisfied  or  removed  until  the  taxes  are 
paid,  or  the  property  has  absolutely  vested  in  a  purchaser 
under  and  by  reason  of  a  sale  for  such  taxes."  Bal.  Code, 
§  873  (Laws  1890,  p.  162,  §  57). 

An  examination  of  the  chapter  of  the  Code  relating  to 
limitations  of  actions  will  disclose  the  fact  that  the  case 
at  bar  is  not  within  any  of  the  several  classes  of  actions 
therein  specifically  designated  and  limited,  and  it  there- 
fore follows  that  the  only  provision,  if  any,  that  can  be 
said  to  apply  to  this  case,  is  the  general  one  that  "actions 
for  relief  not  hereinbefore  provided  for  shall  be  com- 
menced within  two  years  after  the  cause  of  action  shall 
have  accrued ;"  and,  after  a  careful  consideration  of  the 
statutes  relating  to  the  levy  and  collection  of  taxes  by  the 
appellant  city,  we  feel  satisfied  that  neither  the  last  men- 
tioned nor  any  other  provision  of  the  general  statute  is 
controlling  in  this  case.  It  must  be  borne  in  mind  that  our 
statute  of  limitations  had  been  in  existence  for  more  than 
a  quarter  of  a  century,  presumably  to  the  knowledge  of  the 
legislature,  when  the  special  charter  of  the  city  of  Port 
Townsend  was  enacted,  containing  the  declaration  that 
every  tax  due  upon  real  property  is  a  lien  against  the  prop- 
erty assessed,  and  that  the  lion  is  not  removed  until  the 
taxes  are  paid.  The  legislative  intention  as  to  the  character 
and  duration  of  tax  liens  in  cities  of  the  third  class  is  even 
more  forcibly  expressed  in  the  later  general  act,  which,  as 
we  have  observed,  declares  that  said  lien  "shall  not  be  satis- 
fied or  removed  until  the  taxes  are  paid,  or  the  property 
lias  absolutely  vested  in  a  purchaser  under  and  by  reason 
<£  a  sale  for  such  taxes."  These  expressions  of  the  legis- 
lature, it  seems  to  us,  are  certainly  inconsistent  with  the 
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idea  that  the  liens  are  extinguished  or  rendered  ineffectual 
by  the  lapse  of  any  particular  number  of  years  after  they 
attach  to  the  property  assessed.  And  it  is  hardly  neces- 
sary to  cite  authorities  in  support  of  the  proposition  that, 
where  a  general  act  is  inconsistent  with  a  special  act  or 
charter,  the  latter  must  prevail,  unless  it  clearly  appears 
that  it  was  the  intention  of  the  legislature  that  the  special 
should  be  repealed  by  the  general  act. 

"It  is  a  principle  of  very  extensive  operation  that  af- 
firmative statutes  of  a  general  nature  do  not  repeal  by  im- 
plication charters  and  special  acts  passed  for  the  benefit  of 
particular  municipalities."  1  Dillon,  Municipal  Corpora- 
tions, §  87. 

In  discussing  this  subject  the  supreme  court  of  Califor- 
nia, in  a  well-considered  case,  said : 

"Whether  a  general  law  repeals  a  charter  or  special  act 
in  conflict  with  it  depends  upon  the  intention  of  the  legis- 
lature; and  the  courts  have  always  assumed  that  if  the 
legislature  intended  by  a  general  statute  to  divest  a  munici- 
pal corporation  of  any  right,  privilege  or  power  conferred 
upon  it  by  a  special  act,  the  latter  would  be,  in  some  way, 
unmistakably  referred  to  in  such  general  statute.  .  .  . 
But  in  the  absence  of  any  reference  whatever  in  the  gen- 
eral statute  to  charters  or  municipal  corporations  or  special 
acts  relating  exclusively  thereto,  the  rule  is  well  settled 
that  provisions  of  such  charters  and  special  acts  are  not 
affected  by  the  provisions  of  a  general  statute  repugnant 
thereto."  Wood  v.  Election  Commissioners 3  58  Cal.  561, 
564. 

And  in  People  v.  Quigg,  59  N.  Y.  84,  the  court  of  ap- 
peals of  New  York  observed : 

"Laws  special  and  local  in  their  application  are  not 
deemed  repealed  by  general  legislation,  except  upon  the 
clearest  manifestation  of  an  intent  by  the  legislature  to 
effect  such  repeal,  and  ordinarily  an  express  repeal  by  some 
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intelligible  reference  to  the  special  act  is  necessary  to  ac- 
complish that  end." 

It  was  also  said  in  that  case  that  "repeal  of  statutes  by 
implication  is  not  favored  and  only  takes  place  when  two 
acts  are  so  inconsistent  that  both  cannot  stand,  and  then  the 
later  act  prevails."  Although  the  doctrine  thus  announced 
by  the  above-mentioned  authorities  is  not  here  in  any  wise 
controverted,  it  is  argued,  at  least  inferentially,  on  the  part 
of  the  respondents,  that  there  is  in  fact  no  inconsistency 
between  the  general  statute  of  limitations  and  the  charter  of 
the  city  as  to  the  time  within  which  an  action  may  be 
brought  for  the  collection  of  general  taxes,  and  that  the 
general  statute  is  therefore  controlling  in  this  case.  In 
support  of  the  contention  that  the  action  is  barred  by  the 
limitation  statute,  the  respondents  cite  and  mainly  rely 
on  the  following  eases :  State  v.  Mining  Co.,  14  Nev.  220  ; 
San  Frarwisco  v.  J  ones,  20  Fed.  188 ;  8cm  Diego  v.  Hig- 
gins,  115  Cal.  170  (46  Pac.  923)  ;  State  v.  Certain  Lands, 
42  X.  W.  473  (S.  C,  Redwood  County  v.  Winona  &  St. 
Paul  Land  Co.,  40  Minn.  512). 

These  were  all  actions  to  collect  delinquent  taxes,  and  in 
each  of  them  it  was  hold  that  the  proceeding  was  barred 
by  some  particular  provision  of  the  statute  of  limitations. 
While  the  statutes  of  limitations  under  consideration  in 
those  cases  contained  some  provisions  substantially  like 
ours,  each  of  them  also  contained  a  provision  not  found  in 
our  statute  prescribing  a  time  within  which  an  action  could 
be  commenced  "on  a  liability  created  by  statute,"  and 
which  was  deemed  applicable  in  actions  for  the  collection  of 
taxes.  But  if  we  accord  to  these  authorities  cited  by  re- 
spondents all  the  force  and  effect  to  which  they  are  en- 
titled as  precedents,  still  we  cannot  consider  them  decisive 
of  the  case  at  bar  without  completely  ignoring  the  pro- 
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visions  of  appellant's  charter  authorizing  the  collection  of 
delinquent  city  taxes  by  an  action  in  a  court  of  competent 
jurisdiction,  which  we  are  not  at  liberty  to  do. 

State  v.  Mining  Co.,  supra,  was  an  action  to  recover  cer- 
tain taxes  and  penalties  for  non-payment  upon  the  pro- 
ceeds of  respondent's  mines,  alleged  to  be  due  and  delin- 
quent for  twenty-one  quarter  years,  the  first  commencing 
July  1,  1867,  and  the  last  ending  December  1,  1878 ;  and 
the  action  was  commenced  in  January,  1878.  A  demurrer 
was  interposed  to  the  complaint  on  the  ground,  among 
others,  that  the  action  was  barred  by  the  statute  of  limita- 
tions. The  demurrer  was  sustained,  and  the  plaintiff  re- 
fused to  amend,  and  thereupon  judgment  was  entered  for 
the  defendants,  and  the  state  appealed.  The  revenue  laws 
of  the  state  gave  two  remedies  to  enforce  by  action  the 
collection  of  delinquent  taxes, — one  against  the  person, 
and  the  other  against  the  property ;  and  a  personal  judg- 
ment was  accordingly  sought  against  the  mining  company, 
and  also  a  separate  judgment  against  its  mine  for  the  same 
sum,  and  a  decree  was  asked  adjudging  the  taxes  and  pen- 
alties to  be  liens  upon  the  mine.  The  revenue  law  of  the 
state  provided  that  "every  tax  levied  ...  on  the  pro- 
ceeds of  mines  is  hereby  made  a  lien  on  the  mines  or  min- 
ing claims  .  .  .  and  shall  not  be  satisfied  or  removed 
until  the  taxes  .  .  .  are  all  paid,  or  the  title  to  said 
mines  or  mining  claims  has  absolutely  vested  in  a  pur- 
chaser under  a  sale  for  the  taxes."  This  provision,  it  will 
be  observed,  is  quite  similar  to  that  of  the  charter  of  Port 
Townsend  relating  to  the  creation  and  duration  of  tax 
liens ;  but  said  charter,  unlike  the  Nevada  statute,  does  not 
provide  for  a  specific  judgment  in  tax  cases  either  against 
the  delinquent  tax  payer  or  against  the  property.  The 
court  in  that  case  conceded  that  the  lien  created  by  the 
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revenue  law  continued  indefinitely,  or  until  the  tax  should 
be  paid  or  the  property  sold  under  tax  sale,  but  at  tho 
same  time  concluded  that  the  revenue  statute  neither  ex- 
cepted taxes  from  the  operation  of  the  statute  of  limita- 
tions, nor  extended  the  time  for  bringing  suits  for  their 
collection  beyond  the  period  prescribed  by  that  statute. 
And  the  court  held,  in  effect,  that,  although  the  state  had  a 
valid  and  continuing  lien  on  the  property  in  controversy 
as  security  for  the  payment  of  the  taxes,  the  remedy  for 
enforcing  it  was  barred,  and  that  all  that  was  left  to  the 
state  was  a  "right  without  a  remedy." 

But  here  we  have  both  a  right  and  a  remedy,  for  the  leg- 
islature has  explicitly  said  that  the  city  may  foreclose  its 
lien  for  taxes  for  previous  years  by  an  action  in  court,  and 
that  is  just  what  it  is  seeking  to  do  in  this  instance.  And 
it  would  be  a  forced  construction  of  the  language  of  the 
legislature  to  hold  that  the  words  "previous  years"  mean 
two  or  three  or  any  other  particular  number  of  years,  and 
wo  do  not.  think  we  would  be  justified  in  so  construing  it. 
When  a  party  pleads  the  statute  of  limitations  as  a  defense 
to  an  action,  it  is  incumbent  upon  him  to  show  that  the 
action  is  clearly  within  its  provisions,  for,  as  this  court 
said  in  Bowman  v.  Colfax,  17  Wash.  347  (49  Pac.  552)  : 

"The  statute  of  limitations  is  not  such  a  meritorious 
defense  that  either  the  law  or  the  facts  should  be  strained 
in  aid  of  it." 

Concerning  the  Nevada  case  above  mentioned,  it  may- 
be said  that  one  of  the  reasons  for  the  court's  decision  was 
that  the  statute  applying  the  limitation  law  to  actions 
by  tho  state  was  passed  subsequently  to  the  enactment  of 
the  revenue  law  there  under  consideration,  and  was  there- 
fore considered  the  controlling  statute.  Upon  that  sub- 
ject tho  court  remarked : 

".  .  .  tho  law  making  the  statute  of  limitations  ap- 
plicable in  actions  brought  by  the  state,  the  same  as  in 
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actions  by  private  parties,  was  passed  two  years  subsequent 
to  section  3156  of  the  compiled  laws  [the  revenue  law]  ana 
is,  consequently,  the  controlling  statute,  so  far  as  this  de- 
fense is  concerned.,, 

Tested  by  this  well-known  rule  of  statutory  construction, 
the  case  in  hand  is  not  affected  by  the  statute  of  limitations, 
for,  as  we  have  already  said,  the  provisions  of  the  city 
charter  relating  to  the  lien  and  collection  of  taxes  were 
passed  many  years  subsequent  to  the  enactment  of  that 
statute,  and  are,  in  our  judgment,  inconsistent  with  it. 

Smi  Francisco  v.  Jones,  supra,  was  a  statutory  action  to 
recover  city,  county,  and  state  taxes;  and  the  court  held, 
following  the  Nevada  case  of  State  t\  Mining  Co.,  that  the 
action  was  barred  by  the  general  statute  of  limitations  of 
California.  But  the  statute  governing  that  action  simply 
authorized  the  recovery  of  a  personal  judgment  against  the 
party  charged,  and  that  was  all  that  was  sought  in  the  com- 
plaint- It  appears  from  the  opinion  of  the  court  that  the 
statute  upon  which  the  action  was  founded  said  nothing 
about  a  lien,  and  authorized  no  suit  to  foreclose  a  lien. 
And  that  being  true>  the  case  cannot  be  regarded  as  very 
cogent  authority  in  favor  of  respondents'  contention. 

In  San  Diego  v.  Higgins,  cited  by  respondents,  the  court 
held  (Temple,  J.,  dissenting)  that  an  action  to  recover  a 
personal  judgment  for  taxes,  and  to  enforce  the  tax  lien  on 
the  land,  was  an  action  "upon  a  liability  created  by  stat- 
ute," and  must  be  brought  within  three  years,  as  prescribed 
by  the  statute  of  limitations,  though  §  3716  et  seq.  of  the 
Political  Code  gave  taxes  the  effect  of  judgments.  In  Lewis 
v.  Rothchild,  92  Cal.  625  (28  Pac.  805),  it  was  said  that 
§  3716  of  the  Political  Code,  which  is  similar  to  §  82  of  the 
original  charter  of  Port  Townseknd,  prescribed  a  different 
limitation  as  to  liens  created  by  that  Code  from  that  pre- 
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scribed  anywhere  in  the  Code  of  Civil  Procedure.  In  ref- 
erence to  this  declaration  the  same  court  remarked,  in 
substance,  in  the  Higgins  case,  that  the  court  was  only 
called  upon,  in  the  case  of  Lewis  v.  Rothchiid,  to  deter- 
mine whether  or  not  the  alleged  tax  lien  was  a  valid  and 
subsisting  lien,  and  it  held  that  it  was  valid  under  §3716  of 
the  Political  Code,  but  that  the  question  of  the  enforce- 
ment of  such  a  Hen  was  not  before  the  court  at  all.  And 
again,  in  State  v.  Certain  Lands,  supra,  it  was  held  that 
proceedings  under  the  tax  law  to  obtain  judgment  against 
the  land  are  "an  action  upon  a  liability  created  by  statute," 
and  that  the  six-year  limitation  prescribed  by  statute  ap- 
plied to  such  proceedings;  overruling  Brown  County  v. 
Winona.  &  St  Paul  Land  Co.,  38  Minn.  397  (37  N.  W. 
949),  wherein  it  was  held  that  the  statute  of  limitations 
did  not  apply  to  such  proceedings,  because  they  were  not 
analogous  to  any  of  the  classes  of  actions  enumerated  in 
that  statute.  It  will  be  observed  that  it  does  not  appear 
in  any  of  the  cases  above  mentioned  that  the  court  was 
called  upon  to  determine  the  effect  of  a  statute,  like  ours, 
specifically  authorizing  the  foreclosure  of  tax  liens.  In- 
deed there  is  a  marked  diversity  in  the  opinion  of  the 
courts  as  to  the  applicability  of  statutes  of  limitations  in 
proceedings  to  enforce  tax  liens  under  statutes  of  no 
broader  import  than  that  of  §  82  of  the  first  charter  of 
Port  Townsend ;  and  we  are  inclined  to  believe  that  the 
limitation  laws  ought  not  to  be  held  applicable  to  such 
cases,  unless  made  applicable  by  legislative  declaration. 
In  North  Dakota  the  statutes  of  limitations  provide  that 
an  action  on  a  liability  oreated  by  statute  must  be  brought 
within  six  years,  and  the  statute  is  made  applicable  to 
actions  by  or  on  behalf  of  the  state*  The  revenue  law  de- 
clared that  the  lien  of  taxes  should  be  perpetual.     And  in 
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Wells  County  v.  McHenry,  7  N.  D.  246  (74  N.  W.  241), 
which  was  a  proceeding  to  foreclose  a  tax  lien,  it  was 
insisted  on  behalf  of  the  defendant  that  the  action  was 
barred  by  the  statute  of  limitation;  but  the  court  ruled 
otherwise,  and,  in  discussing  the  question  of  limitation, 
said : 

"As  a  perpetual  lien  was  given,  it  is  obvious  that  it  was 
not  intended  that  after  any  period  of  time,  however  long, 
the  taxes  themselves  should  become  extinguished  or  the 
lien  thereof  destroyed.  So  far  as  any  right  to  enforce  such 
taxes  by  an  action  against  the  owner  is  concerned,  it  may 
be  that  the  six-year  limitation  would  apply.  But  the  law 
making  power  clearly  manifested  a  purpose  that  no  lapse 
of  time  should  destroy  the  taxes,  or  the  right  to  enforce  the 
lien  thereof  against  the  real  estate  on  which  they  were 
levied,  when  it  declared  that  such  lien  should  be  perpetual. 
A  perpetual  lien  presupposes  a  continuance  of  the  obliga- 
tion of  the  citizen  to  pay  the  tax  without  reference  to  the 
lapse  of  time,  .  And  it  is  impossible 

that  the  legislature  meant  to  subject  this  lien,  and  the 
right  to  enforce  it,  to  any  limitation  law;  for  then  we 
would  witness  the  anomalous  condition,  presented  by  a 
perpetual  lien,  of  a  perpetual  tax,  without  any  power  in 
the  public  to  make  such  lien  available.  A  lien  that  cannot 
be  enforced  is  no  lien  at  all.  No  person  in  purchasing 
the  property  subject  to  it  would  pay  any  heed  to  it,  for  it 
could  never  work  him  any  injury." 

What  is  there  said  is,  we  think,  equally  applicable  to 
the  case  at  bar.  That,  like  this,  was  an  action  to  foreclose 
a  tax  lien.  The  statute  of  that  state  creating  the  lien  and 
making  it  perpetual  is,  in  legal  contemplation,  the  same 
as  the  provision  of  appellant's  charter  relating  to  tax 
liens.  The  city  charter,  it  is  true,  does  not  expressly  say 
that  the  liens  shall  be  perpetual ;  but  it  uses  equivalent  Ian 
guage,  in  declaring  that  the  lien  shall  not  be  removed 
until  the  taxes  are  paid.    That  these  two  provisions  are  of 


550  pORT  TOWNSEND  v.  BISENBBIS. 

Opinion  of  the  Court — Anders,  J.  [28  Wash. 

similar  import  was  expressly  decided  by  the  supreme  court 
of  Nebraska  in  Wygwnt  v.  Doll,  26  Neb.  562  (42  N.  W. 
735). 

In  Iowa  Land  Co.  v.  Douglas  County,  8  S.  D.  491  (67 
N.  W.  52),  which  was  an  action  to  enjoin  the  county 
treasurer  from  selling  land  for  personal  taxes,  it  was  held 
that  the  statute  of  limitations  had  no  application  to  taxes 
levied  under  the  authority  of  the  state^  and  did  not  run 
against  them.  In  that  state  (South  Dakota)  the  payment 
of  taxes  is  enforced  by  a  summary  sale  of  the  property, 
like  that  provided  in  the  special  charter  of  Port  Townsend, 
and  not  by  action,  and  the  learned  counsel  for  respondents 
therefore  claims  that  the  case  last  cited  is  not  in  point  here. 
But  inasmuch  as  the  original  method  of  collection  by  dis- 
tress and  sale  is  not  limited  as  to  time,  but  may  be  em- 
ployed at  all  times  until  the  taxes  are  paid,  it  would  be 
unreasonable  to  assume  that  the  new  and  concurrent  rem- 
edy by  suit  was  intended  to  be  less  efficacious  than  the  old, 
which  would  certainly  be  the  case  if  the  statute  of  limita- 
tions applies  to  this  action.  In  Ohio  taxes  charged  against 
real  estate  wore  made  liens  upon  it,  which  continued  until 
the  taxes  and  penalties  thereon  should  be  paid.  In  addi- 
tion to  the  summary  method  of  collection  theretofore  exist- 
ing, the  legislature  provided  remedies  by  suit.  And  in 
Westewy  v.  ScJwtt,  58  Ohio  St.  410  (51  N.  E.  34),  the 
supreme  court,  in  considering  the  effect  of  the  statute  of 
limitations  ujxm  the  new  remedies,  said : 

"  .  It  is   but   a  natural   and   rea- 

sonable presumption  that  the  additional  remedies  were 
designed  to  be  not  less  comprehensive  than  those  in  aid 
of  which  they  were  adopted  and,  like  them,  unaffected 
by  the  lapse  of  time.  The  obligation  of  the  citizen  to  pay 
his  taxes  is  regarded  as  a  continuing  duty,  which  is  dis- 
charged only  by  their  payment." 
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In  an  action  brought  to  recover  taxes  due  on  real  estate 
for  several  previous  years,  and  to  enforce  the  lien  conferred 
by  statute  for  the  collection  of  the  delinquent  taxes,  it  was 
held  by  the  supreme  court  of  North  Carolina  in  Wilming- 
ton v.  Cronly,  122  K  C.  383.  (30  S.  E.  9),  that  if  taxes 
are  not  paid  within  the  statutory  time  the  legislature  can 
authorize  the  collection  of  such  arrearages,  notwithstand- 
ing such  failure  to  pay.  In  the  case  at  bar  the  legislature 
has  expressly  authorized  the  collection  of  the  taxes  in 
question,  either  summarily  or  by  action ;  and  we  discover 
nothing  in  the  statute  granting  the  right  of  action  that 
designates  any  limit  of  time  within  which  such  action  may 
be  commenced,  or  from  which  it  may  lx*  legitimately  in- 
ferred that  any  limitation  was  intended.  In  fact,  a 
contrary  intention  is  fairly  manifested  by  the  very  terms 
of  the  act.  It  is  contended,  however,  by  the  respondents, 
that  this  action  is  analogous  to  an  action  to  collect  a  street 
assessment,  which  actions  this  court  held  in  several  cases 
were  barred  by  the  two-year  statute  of  limitations.  In  ref- 
erence to  this  contention  it  is  sufficient  to  observe :  First> 
that  the  rulings  of  this  court  in  the  cases  cited,  whether 
right  or  wrong,  were  evidently  not  satisfactory  to  the  legis- 
lature, for  it  soon  thereafter  passed  an  act  extending  the 
time  within  which  to  bring  such  action  to  ten  years;  and 
second,  that  there  is  an  obvious  distinction  between  an 
action  to  collect  an  assessment  for  a  local  municipal  im- 
provement and  a  suit  to  recover  ordinary  taxes.  In  the 
one  case  the  action  is  waged  for  the  benefit  of  the  contractor 
or  material  man,  and  the  interest  of  the  public  therein  is 
negligible,  or,  at  most,  remote.  In  the  other  the  public  is 
interested,  as  the  taxes,  when  collected,  are  used  solely  for 
necessary  governmental  purposes.  In  other  words,  an 
action  to  recover  a  tax  is  an  action  to  enforce  a  public  right 


552  PORT  TOWNSEND  v.  EISENBBIS. 

"Opinion  of  the  Court— Anders,  J.  [28  Wash. 

And  it  has  been  held  that  the  statute  of  limitations  does 
not  affect  such  actions,  although  it  may  be  applicable  to 
actions  to  enforce  private  rights.  Greenwood  v.  LaSalle, 
137  111.  225  (26  K".  E.  1089) ;  Black,  Tax  Titles,  §  164. 
See,  also  Sims  v.  Frankfort,  79  Ind.  452,  and  2  Dillon, 
Municipal  Corporations,  §  673. 

Our  view  that  the  statute  of  limitations  is  inapplicable 
to  the  -present  case  is  further  supported  by  the  general 
trend  of  legislation  in  this  state  concerning  taxation. 
There  is  nothing  that  we  have  been  able  to  discover  in  any 
of  the  various  revenue  laws  enacted  by  the  legislature  of 
this  state  indicating  an  intention  on  the  part  of  the  law- 
making power  that  a  citizen  may  be  completely  exonerated 
from  the  payment  of  his  just  proportion  of  the  general 
taxes  simply  by  neglecting  to  pay  them  at  the  proper  time. 
The  time  of  payment  has  beerf  extended,  the  method  of 
collection  changed,  and  penalties  for  non-payment  have 
been  remitted,  but  there  is  no  intimation  anywhere  in  the 
statutes  warranting  the  conclusion  that  taxes  may  not  be 
collected  by  reason  of  the  mere  lapse  of  time.  And  besides 
this  doctrine  has  been  substantially  adopted  and  applied  by 
this  court,  for  we  have  several  times  held  that  unpaid  taxes 
are  assets  which  may  be  taken  into  account  in  determining 
the  indebtedness  of  public  corporations  as  limited  by  the 
constitution. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  to  the  complaint. 

White,  Hadley,  and  Mount,  JJ.,  concur. 
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[No.  4150.     Decided  May  6,  1902.] 

New  York  National  Exchange  Bank,  Respondent,  v. 
Metropolitan  Savings  Bank,  Appellant. 

CORPORATIONS  —  INSOLVENCY  —  DISSOLUTION  —  POWER      OF      TRUSTEES 
TO  WIND  UP  AFFAIRS. 

The  fact  that  a  corporation  was  insolvent  and  had  determined 
at  a  meeting  of  its  stockholders  to  discontinue  business  and  dis- 
tribute its  assets  among  its  creditors  would  not  be  sufficient  un- 
der Bal.  Code,  §  4274,  to  authorize  its  trustees  at  that  time  to  act 
as  trustees  of  the  creditors  and  stockholders,  to  the  exclusion  of 
a  receiver,  since  that  power  and  authority  is  given  to  the  trustees 
only  when  the  corporation  is  dissolved  under  the  provisions  of 
Id.,  §  4275,  which  require  the  presentment  of  a  petition  therefor 
to  the  superior  judge  of  the  county,  and  a  hearing  by  him  after 
publication  of  notice  of  the  petition  for  eight  weeks,  when  an 
order  of  dissolution  may  be  entered,  if  the  judge  is  satisfied  that 
all  preliminary  steps  therefor  have  been  taken  as  prescribed  by 
the  statute,  and  that  all  claims  against  the  corporation  have  been 
discharged. 

SAME  —  RECEIVERS  —  WIIEN    APPOINTMENT    AUTHORIZED. 

The  appointment  of  a  receiver  for  an  insolvent  corporation  is 
authorized  under  Bal.  Code,  §  5456,  which  provides  therefor, 
'when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  is  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights." 

SAME  —  ENFORCEMENT   OF   CLAIMS    THROUGH   RECEIVER. 

A  creditor  who  has  a  valid  claim  has  a  right  to  enforce  it 
against  an  insolvent  corporation  through  a  receiver  authorized 
by  the  court  to  collect  its  assets,  instead  of  being  required  to 
sue  individual  stockholders. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  H.  Snell,  Judge.    Affirmed. 

Stiles  &  Na&h,  for  appellant. 

Bogle  &  Richardson  and  A .  R.  TitloWj  for  respondent. 
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Per  Curiam. — The  complaint  alleges  that  the  plaintiff 
is  a  national  bank;  that  the  defendant  is,  and  was  at  the 
times  in  the  complaint  mentioned,  a  banking  corporation, 
with  its  principal  place  of  business  at  Tacoma ;  that  on  the 
20th  of  August,  1901,  the  plaintiff  obtained  a  judgment 
in  the  superior  court  for  Pierce  county  against  the  defend- 
ant for  the  sum  of  $18,625  and  costs;  that  this  judgment 
is  unsatisfied ;  that  on  the  31st  of  October,  1901,  execution 
was  issued  thereon  and  the  return  of  the  sheriff  was  to  the 
effect  that,  after  diligent  search,  he  could  find  no  property 
of  the  judgment  debtor  out  of  which  to  satisfy  the  judg- 
ment, and  that  demand  was  made  on  the  defendant  for  the 
payment  of  the  judgment,  but  payment  was  refused;  that 
defendant  now  is,  and  for  thirty  months  last  past  has  been, 
wholly  and  quite  insolvent,  and  unable  to  pay  its  debts; 
that  it  has  an  outstanding  indebtedness  above  its  just  cred- 
its and  offsets  of  more  than  $800,000 ;  that  the  only  assets 
the  defendant  has  consist  of  the  liability  of  the  stockholders 
who  subscribed  to  its  capital  stock,  and  that,  these  assets 
do  not  exceed  $150,000.  There  is  an  allegation  that  these 
assets  are  a  trust  fund,  etc ;  that  the  capital  stock  of  the 
defendant  is  $200,000 ;  that  this  has  been  fully  paid,  and 
that  under  the  laws  of  the  state  there  is  $200,000  of  liabil- 
ity on  the  stock.  The  indebtedness  of  the  defendant, 
exclusive  of  the  indebtedness  of  the  plaintiff,  is  alleged  as 
follows:  Individual  credit  accounts,  $102,913.40;  Sav- 
ings Bank  accounts,  $273,711.26;  certificates  and  depos- 
its, $226,172.69;  cashier's  checks,  $681.84;  certified 
checks,  $945.48;  exchange  account,  $212.44;  due  banks, 
$3,803.50,  together  with  interest  thereon  for  several  years, 
and  on  which  indebtedness  there  has  been  a  payment  of 
less  than  thirty  ]>er  cent,  of  the  whole.  There  is  an  allega- 
tion that  the  defendant  has  sold  or  attempted  to  sell  all  of 
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its  assets  which  were  of  a  tangible  nature,  leaving  its  as- 
sets now  the  liability  on  its  subscribed  capital  stock  im- 
posed under  the  laws  of  the  states,  and  some  equities  and 
accounts  and  choses  in  action  of  but  small  value,  all  of 
which  assets  of  said  bank  were  of  a  value  not  to  exceed  the 
sum  of  $150,000;  that  some  of  the  subscribers  to  said 
capital  stock  are  wholly  and  quite  insolvent,  and  the  full 
liability  thereof  as  an  asset  cannot  l>e  realized.  It  is  further 
alleged  that  as  to  the  transfer  and  sale  of  the  assets  the 
plaintiff  does  not  know  as  to  the  validity  or  bona  fides  of 
the  same,  but  does  know  that  under  no  circumstances  is 
the  said  bank  solvent,  and  does  know  that  the  said  bank 
is  now  and  has  been  wholly  and  quite  insolvent.  The 
plaintiff  prays,  among  other  things  that  a  temporary  re- 
ceiver be  appointed  on  notice  given  to  the  defendant,  to 
take  charge  of  all  the  books  of  the  said  defendant,  and 
each  and  all  the  assets  of  the  same  of  every  nature  and 
kind  and  description,  and  bring  such  suits  as  may  be  nec- 
essary to  prevent  a  bar  of  the  statute  of  limitations  upon 
any  chose  in  action  or  right  or  claim  that  said  bank  may 
have,  and  control,  manage,  and  gather  in  said  assets  under 
the  direction  and  supervision  of  the  court,  and  such  other 
powers  as  the  court  may  confer  upon  it.  It  is  not  neces- 
sary to  set  forth  the  other  prayers  of  the  complaint.  The 
answer  of  the  defendant  relative  to  the  insolvency  of  the 
corporation  is  as  follows: 

"It  admits  the  allegations  contained  in  paragraph  2  of 
said  complaint  excepting  that  it  alleges  that  it  was  dis- 
solved as  a  corporation  on  the  27th  day  of  May,  1898,  and 
that  at  all  times  since  said  date  it  has  existed  as  a  corpora- 
tion only  for  the  purpose  of  liquidation. " 

It  denied  that  there  was  any  outstanding  indebtedness 
over  and  above  all  its  just  credits  and  offsets  and  which 
are  due  and  unpaid,  of  more  than  $300,000,  but  admitted 
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that  its  only  indebtedness  is  the  judgment  of  the  plaintiff 
herein.  It  denied  that  it  has  assets  consisting  of  the 
liabilities  of  its  stockholders  in  the  sura  or  to  the  value 
of  $150,000,  or  in  any  other  sum  whatever,  or  that  it  has 
any  assets  of  any  kind  or  character  whatever,  and  denies 
each  and  every  allegation  relative  to  the  liability  of  the 
stockholders  who  subscribed  to  its  capital  stock.  It  denied 
that  the  assets  of  the  corporation  are  a  trust  fund  for  all 
the  creditors,  and  that  they  should  be  collected  and  con- 
served for  the  benefit  of  the.  creditors,  and  distributed  pro 
rata  between  the  creditors  under  the  order  of  the  court ; 
and  it  denied  that  the  plaintiff  had  no  remedy  at  law  for 
the  collection  of  the  debt  It  denied  that  there  remained 
upon  the  capital  stock  a  liability  under  the  laws  of  the 
state  of  $200,000,  a  large  part  of  which  was  worthless.  It 
denies  the  outstanding  indebtedness  of  the  said  defendant, 
except  the  indebtedness  on  the  judgment  mentioned  in  the 
complaint  It  admits  that  it  sold  some  of  its  assets  in 
1898,  and  that  it  either  sold  or  collected  in  money  all  of 
its  assets  of  any  kind  during  that  year,  and  denied  that 
there  was  any  liability  from  the  stockholders. 

Two  separate  defenses  were  also  made,  but  on  motion 
these  were  stricken.  The  first  allegation  of  the  first  sep- 
arate defense  is  as  follows : 

"That  heretofore,  on  the  27th  day  of  May,  1898,  this 
defendant  was  insolvent,  and  had  not  assets  or  property 
sufficient  to  pay  its  creditors  in  full,  and  that  thereupon, 
upon  that  day,  at  a  meeting  of  its  stockholders,  it  was  duly 
resolved  and  ordered  that  because  of  its  said  insolvency 
it  should  be  forthwith  dissolved,  cease  transacting  business, 
and  its  assets  be  distributed  ratably  among  its  creditors ; 
and  thereafter,  upon  the  same  day,  its  board  of  directors 
passed  and  adopted  like  resolutions,  and  that  thereupon 
and  from  that  date  defendant  was  dissolved  in  fact,  and 
ceased  to  transact  any  of  its  chartered  business." 
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Notice  was  given  to  the  defendant  that  an  application 
would  be  made  for  the  appointment  of  a  receiver,  which 
was  duly  served  on  the  defendant.  The  motion  was  for  the 
appointment  of  a  temporary  receiver  over  the  property 
and  assets  of  the  defendant.  The  order  of  the  court  ap- 
pointing the  receiver  was  as  follows: 

"This  cause  coming  on  for  hearing  on  this  19th  day  of 
November,  A.  D.  1901,  at  the  hour  of  ten  o'clock,  A.  M., 
before  Honorable  W.  II.  Snell,  judge  of  the  aforemen- 
tioned court,  upon  the  application  of  the  above  named 
plaintiff,  the  New  York  National  Exchange  Bank,  for  a 
receiver  of  the  assets  and  property  of  the  above  named  de- 
fendant, the  Metropolitan  Savings  Bank,  an  insolvent  cor- 
poration, and  the  plaintiff  appearing  by  its  attorney,  A.  R. 
Titlow,  and  the  defendant  appearing  and  filing  its  answer 
and  affidavit  in  support  of  the  same,  and  appearing  by  its 
attorneys,  Messrs.  Stiles  &  Nash,  and  asking  a  continuance 
until  two  o'clock,  P.  M.  of  said  day,  and  said  continuance 
being  granted ;  and  at  the  hour  of  two  o'clock,  P.  M.  of  said 
day  this  cause  coming  on  further  for  hearing  on  said  appli- 
cation, and  the  plaintiff  appearing  by  its  attorneys,  A.  R. 
Titlow  and  W.  H.  Bogle,  and  the  defendant  appearing  by 
its  attorneys,  Stiles  and  Nash,  and  said  application  coming 
on  for  hearing  upon  the  complaint  and  affidavit  in  support 
of  plaintiff's  motion  for  a  receiver,  and  it  appearing  to 
the  court  that  summons,  complaint  and  notice  for  applica- 
tion on  this  day  having  been  duly  and  properly  heretofore 
served  upon  said  defendant,  and  the  defendant  having 
herein  filed  its  answer  resisting  said  application  for  a  re- 
ceiver, and  filing  the  affidavit  of  G.  L.  Holmes  in  support 
of  such  resistance,  and  said  answer  and  the  said  application 
having  come  on  for  hearing  upon  the  complaint,  affidavit 
supporting  said  complaint  and  the  answer  and  the  affidavit 
supporting  said  answer  and  resisting  said  complaint;  and 
the  matter  having  been  fully  presented  for  and  on  behalf 
of  the  plaintiff  and  for  and  on  behalf  of  the  defendant. 

"The  court  now  finds  from  the  allegations  in  the  com- 
plaint and  the  admissions  in  the  answer  that  the  plaintiff. 
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the  New  York  National  Exchange  Bank,  is  a  judgment 
creditor  of  the  defendant,  Metropolitan  Savings  Bank,  a 
corporation,  in  the  sum  of  $18,625.31,  together  with  costs 
in  obtaining  said  judgment  in  the  action  wherein  the  same 
was  obtained,  in  the  sum  of  $20.00 ; 

"That  said  judgment  was  obtained  for  said  amount  on 
the  20th  day  of  August,  1901.  That  heretofore  on  the 
31st  day  of  October,  A.  D.  1901,  plaintiff  herein  issued 
execution  on  said  judgment,  which  was  obtained  in  depart- 
ment three  of  the  superior  court  of  the  state  of  Wash- 
ington in  and  for  the  county  of  Pierce,  and  that  the  sheriff 
made  his  return,  and,  after  a  proper  and  diligent  search, 
and  demand  having  been  made  (which  demand  was 
made  upon  the  defendant  for  the  payment  of  the 
said  judgment  or  property  to  satisfy  the  same)  has 
found  no  property  within  the  county  of  Pierce  to  satisfy 
said  judgment,  which  could  be  levied  upon  under  said  exe- 
cution. Said  return  was  made  on  the  11th  day  of  Xovem- 
berj  A.  D.  1901,  by  the  sheriff  of  Pierce  county,  state  of 
Washington. 

"The  court  further  finds  that  said  judgment  is  in  full 
force  and  effect,  unappealed  from  and  wholly  unsatisfied. 

"The  court  further  finds  that  the  defendant,  the  Metro- 
politan Savings  Bank,  is  now,  and  at  all  of  the  times  men- 
tioned in  the  complaint,  was  a  banking  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Washington,  with  its  principal  place  of  business 
and  headquarters  in  the  city  of  Tacoma,  Pierce  county, 
state  of  Washington. 

"The  court  further  finds  that  at  this  time  and  at  the  time 
of  the  commencement  of  this  action,  and  for  a  period  of 
time  prior  thereto  the  said  defendant,  the  Metropolitan 
Savings  Bank,  was  an  insolvent  corporation  and  unable 
to  pay  its  debts. 

"The  court  further  finds  that  the  said  defendant,  the 
Metropolitan  Savings  Bank,  has  some  assets  that  are  not 
subject  to  a  levy  under  an  execution  at  law,  and  cannot  be 
reached  in  the  ordinary  procedure  in  an  action  at  law ;  and 
that  said  assets  are  a  trust  fund  for  the  benefit  of  all  of  the 
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creditors  of  said  corporation  under  the  laws  of  the  state 
of  Washington,  and  should  be  collected  and  conserved  for 
the  benefit  of  said  creditors,  to  be  distributed  under  the 
orders  of  this  court. 

"The  court  further  finds  that  the  plaintiff  in  this  action 
is  a  judgment  creditor  of  the  above  named  defendant  and 
has  no  speedy  or  adequate  remedy  at  law  for  the  collection 
of  its  debt. 

"The  court  further  finds  as  a  conclusion  of  law  that 
plaintiff  is  entitled  to  have  a  receiver  appointed  for  the 
defendant  corporation  to  take  charge  of  all  of  the  books 
of  the  said  defendant  corporation  and  each  and  all  of  the 
assets  of  said  corporation  of  every  nature  and  kind  and 
description,  with  the  ordinary  and  full  powers  of  a  re- 
ceiver in  similar  or  like  cases  under  the  laws  of  the  state 
of  Washington. 

"Wherefore,  it  is  ordered,  adjudged  and  decreed  that 
G.  W.  H.  Davis,  a  citizen  and  resident  of  Pierce  county, 
state  of  Washington,  be  and  he  is  hereby  appointed  re- 
ceiver of  the  Metropolitan  Savings  Bank,  an  insolvent 
corporation,  the  al>ove  named  defendant ;  and, 

"It  is  hereby  ordered,  adjudged  and  decreed  that  said 
receiver  at  once  take  charge  and  possession  of  all  of  the 
books  of  the  said  defendant  corporation  of  whatever  nature 
or  kind  and  wherever  found  belonging  to  said  defendant 
corporation,  or  used  in  connection  wTith  any  of  its  business, 
and  documents  and  muniments  of  title,  and  any  and  all 
letters,  writings  or  papers  of  whatever  nature  or  kind,  re- 
lating to  or  pertaining  in  any  wise  to  the  business  of  the 
said  defendant  corporation,  or  its  predecessor  in  interest, 
the  Tacoma  Building  and  Savings  Association,  and  any 
and  all  papers  or  documents  that  in  any  wise  appertain 
to  the  business  of  the  said  defendant  corporation,  or  its 
predecessor,  the  Tacoma  Building  and  Savings  Associ- 
ation ;  and  all  of  the  assets  of  the  said  defendant  corpora- 
tion, the  Metropolitan  Savings  Bank,  be  it  realty,  personal 
property  or  mixed,  of  whatever  nature  or  kind,  and  wher- 
ever found,  and  take  the  custody,  possession  and  care  and 
control   of   the   same,    and    retain    such,    and    every    part 
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thereof,  subject  to  the  orders  of  this  court  All  of  the 
officers,  agents,  servants  and  employees,  or  bailees,  and 
any  and  all  persons  or  corporations  having  such  property 
in  their  possession  are  hereby  ordered  and  directed  to  at 
once  turn  over  any  such  that  they  may  have  in  their  cus- 
tody, care  and  control  or  possession  to  the  said  receiver, 
G.  W.  H.  Davis,  and  that  said  receiver  is  hereby 

"Ordered  ^and  directed  to  at  once  take  whatever  steps 
are  necessary  to  recover  any  such  from  any  person  that 
may  have  such  or  any  part  thereof,  in  their  possession,  or 
under  their  control,  and  to  bring  any  and  all  suits  neces- 
sary to  carry  out  this  order ;  and  to  at  once  investigate  and 
bring  any  and  all  suits  necessary  to  recover  on  any  choses 
in  action,  or  liability,  or  rights  of  action  that  such  receiver 
may  have,  or  said  bank  might  have  had,  and  prosecute 
the  same  to  final  judgment  in  any  and  all  cases  that  he 
may  deem  advisable,  including  suits  against  stockholders 
of  the  said  Metropolitan  Savings  Bank,  a  corporation,  on 
their  liability,  if  any  there  be  under  the  constitution  and 
laws  of  the  state  of  Washington,  and  to  hold  such  after 
such  recovery  until  the  further  orders  of  this  court. 

"It  is  further  ordered  that  said  receiver,  G.  W.  H. 
Davis,  be  and  he  is  hereby  required,  before  entering  upon 
his  duties  as  such  receiver  herein,  to  execute  a  bond  run- 
ning to  Robert  P.  Rigney,  clerk  of  this  court,  and  for  the 
use  and  benefit  of  all  parties  therein  interested,  in  accord- 
ance with  the  laws  of  the  state  of  Washington  in  such  cases 
made  and  provided,  with  good  and  sufficient  sureties  as 
required  by  law,  in  the  sum  of  one  thousand  dollars 
($1,000),  and  take  his  oath  of  office  .as  required  by  the 
laws  of  the  state  of  Washington,  and  upon  taking  such 
oath  and  executing  said  bond,  that  he  enter  at  once  upon 
the  discharge  of  the  duties  of  his  said  office. 

"It  is  further  ordered  that  upon  the  taking  of  the  oath 
of  office  by  said  receiver  and  executing  said  bond,  as  re- 
quired by  law,  that  said  receiver  give  notice  to  any  and 
all  creditors  of  said  defendant  corporation,  the  Metropoli- 
tan Savings  Bank,  to  within  sixty  days  from  the  date  of 
the  first  publication  of  notice  that  they  present  and  file 
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their  verified  claims  to  said  receiver  for  his  disapproval 
or  approval,  and  that  any  and  all  such  claims  that  are  not 
presented  within  such  time  be  and  the  same  shall  be 
barred  and  disallowed. 

"It  is  further  ordered,  adjudged  and  decreed  that  said 
receiver  publish  said  notice  in  the  Tacoma  Daily  Ledger, 
a  daily  newspaper  published  in  Tacoma,  Pierce  cojinty, 
state  of  Washington,  once  each  week  for  four  consecutive 
weeks,  beginning  on  Friday,  the  22d  day  of  November, 
A.  D.  1901,  and  each  Friday  thereafter  for  four  consecu- 
tive weeks,  making  five  publications  in  all. 

"It  is  further  ordered,  adjudged  and  decreed  that  John 
A.  Shackleford  and  A.  R.  Titlow,  attorneys  at  law  practic- 
ing at  this  bar  be,  and  they  are  hereby  appointed  and  di- 
rected to  act  as  counsel  and  attorneys  for  said  receiver  in 
all  matters  pertaining  to  his  receivership  and  bring  any 
and  all  necessary  suits  that  may  be  required  in  the  dis- 
charge of  the  duties  of  the  said  receiver  in  his  said  trust 
herein. 

"Done  in  open  court  this  19th  day  of  November,  1901. 
W.  H.  Snei/l,  Judge  of  said  Court." 

The  appeal  to  this  court  is  from  the  order  appointing 
the  receiver.  The  appellant  contends  that  the  trustees  at 
the  time  of  the  dissolution  are  the  persons  who  are  charged 
with  the  duty  of  recovering  the  debts  and  property  of  the 
corporation,  and  cites  in  support  thereof  §  4274,  Bal.  Code, 
which  is  as  follows : 

"Upon  the  dissolution  of  any  corporation  formed  under 
the  provisions  of  this  chapter,  the  trustees  at  the  time  of 
the  dissolution  shall  be  trustees  of  the  creditors  and  stock- 
holders of  the  corporation  dissolved,  and  shall  have  full 
power  and  authority  to  sue  for  and  recover  the  debts  and 
property  of  the  corporation  by  the  name  of  the  trustees  of 
such  corporation,  collect  and  pay  the  outstanding  debts, 
settle  all  its  affairs,  and  divide  among  the  stockholders 
the  money  and  other  property  that  shall  remain  after  the 
payment  of  the  debts  and  necessary  expenses." 

Section  4275,  Bal.  Code,  is  as  follows : 

36 — 28  wash. 
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"Any  corporation  formed  under  this  chapter  may  dis- 
solve and  disincorporate  itself  by  presenting  to*  the  su- 
perior judge  of  the  county  in  which  the  office  of  the  com- 
pany is  located  a  petition  to  that  effect,  accompanied  by  a 
certificate  of  its  proper  officers,  and  setting  forth  that  at  a 
meeting  of  the  stockholders,  called  for  the  purpose,  it  was 
decided,  by  a  vote  of  two-thirds  of  all  the  stockholders,  to 
disincorporate  and  dissolve  the  corporation.  Notice  of  the 
application  shall  then  be  given  by  the  clerk,  which  notice 
shall  set  forth  the  nature  of  the  application,  and  shall 
specify  the  time  and  place  at  which  it  is  to  be  heard,  and 
shall  be  published  in  some  newspaper  of  the  county  once  a 
week  for  eight  weeks,  or  if  no  newspaper  is  published  in 
the  county,  by  publication  in  the  newspaper  nearest  thereto 
in  the  state.  At  the  time  and  place  appointed,  or  at  any 
other  time  to  which  it  may  be  postponed  by  the  judge,  he 
shall  proceed  to  consider  the  application,  and  if  satisfied 
that  the  corporation  has  taken  necessary  preliminary  steps 
and  obtained  the  necessary  vote  to  dissolve  itself,  and  that 
all  claims  against  the  corporation  are  discharged,  he  shall 
enter  an  order  declaring  it  dissolved." 

It  is  not  claimed  that  the  defendant  corporation  was 
dissolved  under  the  provisions  of  the  section  last  quoted. 
We  think  that  §  4274  applies  only  to  a  corporation  dis- 
solved under  §  4275,  and  that  the  defendant  corporation 
is  still  an  existing  corporation  under  the  laws  of  the  state ; 
that  it  is  insolvent;  and  that  under  the  general  statutes 
of  the  state  the  court  was  authorized  to  appoint  a  receiver 
for  such  insolvent  corporation. 

"A  receiver  may  be  appointed  by  the  court  in  the  fol- 
lowing cases:  ...  5.  When  a  corporation  has  been 
dissolved  or  is  insolvent,  or  is  in  imminent  danger  of  in- 
solvency, or  has  forfeited  its  corporate  rights.  6.  And  in 
such  other  cases  as  may  be  provided  for  by  law,  or  when,  in 
the  discretion  of  the  court,  it  may  be  necessary  to  secure 
ample  justice  to  the  parties.     .     .     ."     Bal.  Code,  §  5456. 

In  Oleson  v.  Bank  of  Tacoma,  15  Wash.  148,  152  (45 
Pac.  734),  the  court,  after  quoting  the  above  section,  says: 
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"Such  being  the  provisions  of  our  statute,  it  seems  too 
clear  for  argument  that  the  court  of  proper  jurisdiction 
has  a  right  to  appoint  a  receiver,  at  the  instance  of  any 
party  interested,  whenever  it  is  made  to  appear  to  it  that 
such  corporation  is  insolvent,  or  has  forfeited  its  corporate 
rights.  No  other  conditions  are  imposed  by  the  statute, 
and  to  import  any  other  would  be  judicial  legislation. 
Hence  it  must  be  held  that  it  is  the  duty  of  the  superior 
court  of  the  proper  county  to  appoint  a  receiver  of  an  in- 
solvent corporation  whenever  an  interested  party  asks  for 
such  action  on  its  part,  and  establishes  the  fact  of  such 
insolvency  to  the  satisfaction  of  such  court.  The  large 
number  of  cases  cited  by  appellants  upon  the  question  as 
to  when  a  receiver  will  be  appointed  were  all  decided  under 
statutes  unlike  ours,  and  can  furnish  little  aid  in  its  con- 
struction. In  fact,  there  is  no  room  for  construction.  The 
statute  is  in  express  terms,  and  its  language  is  capable  of 
but  one  interpretation ;  and  thereunder  it  must  be  held  that 
a  creditor  has  only  to  establish  the  fact  that  he  is  such, 
and  that  the  corporation  of  which  he  is  such  creditor  is 
insolvent,  to  make  it  the  duty  of  the  proper  court  to  appoint 
a  receiver  to  take  possession  of  the  property  of  such  cor- 
poration and  close  up  its  affairs." 

The  judgment  of  the  respondent  is  not  barred  by  the 
statute  of  limitations,  and  is  a  valid,  subsisting  claim 
against  the  insolvent  corporation.  We  do  not  think  there 
has  been  shown  laches  on  the  part  of  the  respondent.  We 
think  that  at  any  time  while  the  claim  was  valid  and  sub- 
sisting, the  creditor  had  the  right  to  enforce  his  demands 
against  the  insolvent  corporation  through  a  receiver  au- 
thorized by  the  court  to  collect  its  assets.  We  are  also  of 
the  opinion  that  a  proceeding  in  equity  by  a  receiver 
against  all  the  stockholders  to  collect  upon  their  liability 
as  stockholders  is  a  proper  way  to  determine  such  liability, 
and  that  this  remedy  is  to  be  preferred  to  one  requiring 
the  creditor  to  sue  each  individual  stockholder.  Wilson  v. 
Book,  13  Wash.  679  (43  Pac.  939). 
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The  order  of  the  court  is,  in  effect,  an  order  appointing 
a  temporary  receiver.  It  gives  no  powers  of  distribution 
of  assets  or  for  winding  up  the  affairs  of  the  defendant 
corporation,  and  gives  nothing  more  than  full  and  com- 
plete authority  to  said  receiver  to  take  charge  and  posses- 
sion of  the  assets  of  the  corporation.  The  law  authorizes 
the  court  to  appoint  a  receiver  for  an  insolvent  corporation. 
We  perceive  no  abuse  of  discretion  in  the  exercise  of  this 
power  in  this  case. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
to  the  respondent. 


[No.  3799.     Decided  May  7,  1902.] 

John  Dooly,  Appellant,  v.  Thomas  R  Eastman  et  <d., 
Respondents. 

MORTGAGE  —  FORECLOSURE    ON    PART    OF    PROPERTY  —  WAIVER    OF    LIEN 
ON    BALANCE. 

Where  one  holding  a  mortgage  upon  two  distinct  tracts  of 
realty  foreclosed  as  against  one  of  them  only,  it  was  a  waiver  of 
his  right  to  enforce  the  mortgage  lien  against  the  other  tract, 
even  if  the  omission  was  unintentional  on  his  part,  due  to  the 
fact  that  he  was  ignorant  that  the  mortgagor  had  won  a  contest 
in  the  United  States  land  office  involving  the  title  to  such  omitted 
tract. 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.     Affirmed. 

Lester  8.  Wilson,  for  appellant. 

W.  T.  Dovell  and  B.  L.  &  J.  L.  Shcvrpstein,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — Appellant  brought  this  action  against  the 
respondents,  Thomas  R.  Eastman,  Patrick  Russell,  Mary 
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A.  Russell,  and  the  children  of  said  Patrick  and  Mary  A. 
Russell,  to  subject  the  northwest  quarter  of  section  1,  town- 
ship 7  north,  of  range  35  E.,  W.  M.,  situate  in  Walla 
Walla  county,  to  the  lien  of  a  deficiency  judgment  which 
he  had  theretofore  obtained  against  the  respondents  Pat- 
rick Russell  and  Mary  A.  Russell,  in  the  superior  court 
of  Walla  Walla  county. 

The  facts,  as  alleged  in  the  amended  complaint,  are  as 
follows:  That  the  defendants  Patrick  Russell  and  Mary 
A.  Russell  are  husband  and  wife,  and  the  other  defendants 
Russell  are  their  children ;  that  in  the  year  1876  defendant 
Patrick  Russell  entered  into  the  possession  of  the  above 
described  lands  and  premises  as  a  licensee  of  the  Northern 
Pacific  Railroad  Company,  for  the  purpose  of  improving 
and  thereafter  purchasing  the  same  from  said  company 
when  it  should  perfect  its  title  thereto  from  the  United 
States.  That  said  lands  were  a  part  of  what  is  known  as 
the  "Northern  Pacific  Land  Grant,"  situate  in  the  Walla 
Walla  United  States  land  office  district,  in  Walla  Walla 
county,  state  of  Washington ;  that  the  said  Patrick  Russell 
so  held  the  possession  of  said  lands  and  premises  and  im- 
proved and  cultivated  the  same  from  the  year  1876  until 
the  forfeiture  thereof  to  the  United  States  by  virtue  of  the 
act  of  Congress  of  September  29,  1890,  and  thereafter,  and 
prior  to  June  15,  1891,  the  said  Patrick  Russell,  as  such 
licensee,  having  the  prior  right  under  said  act  of  Congress 
to  purchase  from  the  United  States  the  said  lands,  and  to 
sell,  assign,  and  dispose  of  said  right,  sold,  conveyed,  trans- 
ferred, and  assigned  to  the  defendant  Eastman  all  his 
right,  title,  and  interest,  as  such  licensee  arising  under 
said  act  of  Congress,  and  by  reason  thereof  the  said  East- 
man became  vested  with  a  prior  right  to  purchase  and  to 
receive  a  patent  for  said  lands  upon  payment  as  by  said  act 


566  DOOLY  v.  EASTMAN. 

Opinion  of  the  Court — Anders,  J.  [28  Wash. 

provided.  That  on  June  13,  1891,  the  defendant  East- 
man, as  the  assignee  of  said  Patrick  Russell,  applied  to 
the  United  States  through  the  said  land  office  at  Walla 
Walla,  and  on  September  26,  1893,  the  said  Eastman  had 
made  all  the  proofs  and  payments  as  such  purchaser  re- 
quired by  said  act  of  Congress  as  a  prerequisite  to  the  is- 
suance to  him  of  a  patent  for  said  land.  That  on  October 
14,  1895,  in  pursuance  of  the  application  of  said  Eastman 
to  purchase  said  lands,  and  in  consideration  of  the  proof 
and  payment  theretofore  made  by  him,  a  patent  therefor 
was  duly  issued  to  him  by  the  United  States,  but  said  de- 
fendant has  never  filed  or  had  the  same  recorded  in  the 
office  of  the  auditor  of  Walla  Walla  county.  That,  subse- 
quently to  the  application  of  said  Eastman  to  purchase 
said  premises  and  to  the  making  of  his  proofs  and  pay- 
ments therefor,  said  defendant  sold  and  conveyed  to  the 
defendant  Patrick  Russell  the  said  premises,  and  further 
contracted  and  agreed  to  make,  execute,  and  deliver  to  him 
a  good  and  sufficient  deed  of  conveyance  thereof  as  soon 
as  he  should  receive  such  patent  from  the  United  States, 
and  from  and  after  the  making  of  such  contract  the  said 
Patrick  Russell  and  Mary  A.  Russell  have  been  and  now 
are  in  possession  of  said  lands,  as  owners,  under  said  con- 
tract, and  at  all  times  since  have  been  and  now  are  receiv- 
ing the  rents,  issues,  and  profits  thereof,  and  claiming  to 
own  the  same  under  said  contract,  the  exact  terms  of  which 
are  unknown  to  the  plaintiff;  that  prior  to  the  month  of 
October,  1893,  the  defendants  Patrick  and  Mary  A.  Rus- 
sell, were  jointly  and  severally  indebted  to  plaintiff  in 
the  sum  of  about  $10,000,  evidenced  by  two  promissory 
notes  secured  by  a  mortgage  theretofore  made,  executed, 
and  delivered  by  them  to  plaintiff  upon  960  acres  of  land 
owned  by  them  in  said  Walla  Walla  county,  and  constitut- 
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ing  a  first  and  prior  lien  thereon,  and  comprising  all  the 
*  property  owned  by  them  not  exempt  from  execution,  ex- 
cepting the  160  acres  of  land  above  described,  and  on 
said  date  the  right  of  said  Eastman  to  a  patent  for  said 
160  acres  of  land  was  being  contested  in  the  United  States 
land  office  by  one  Benjamin  F.  Wiseman,  under  and  by 
virtue  of  an  alleged  homestead  right  therein,  and  the  rights 
of  said  Patrick  Russell  in  and  to  said  land  were  wholly 
dependent  upon  the  decision  in  that  litigation.  That  on 
or  about  September  28,  1893,  the  said  Patrick  and  Mary 
A.  Russell  were  also  indebted  to  the  First  National  Bank 
of  Walla  Walla  in  the  sum  of  about  $11,000,  evidenced 
by  a  promissory  note  for  the  sum  of  $9,810  and  interest, 
made,  executed,  and  delivered  by  them  to  said  bank  on 
October  14,  1892,  which  note  was  further  executed  by  one 
William  O'Donnell  as  surety,  and  which  was  not  otherwise 
secured.  That  by  reason  of  said  indebtedness  and  other 
indebtedness  of  said  Patrick  and  Mary  A.  Russell  they 
were,  on  said  September  28,  1893,  wholly  insolvent,  and 
were  without  any  means  whatever  with  which  to  pay  their 
said  debts,  or  any  thereof,  except  the  said  property  mort- 
gaged to  plaintiff,  and  thereupon,  for  the  purpose  of  in- 
demnifying the  said  O'Donnell  against  loss  as  surety  on 
said  note  so  executed  by  him  to  said  bank  to  the  extent  of 
the  value  of  the  160  acres  of  land  above  described,  the  said 
Patrick  Russell  and  Mary  A.  Russell,  as  the  equitable 
owners  thereof,  caused  the  said  Eastman  to  make,  execute, 
and  deliver  to  him  a  deed  of  conveyance  conveying  to  him 
the  said  premises,  and  on  said  date  the  said  Patrick  and 
Mary  A.  Russell  made,  executed,  acknowledged,  and  de- 
livered to  said  O'Donnell  an  agreement  whereby,  in  con- 
sideration of  the  sum  of  one  dollar  and  other  considera- 
tions, they  agreed  to  convey  to  him,  by  a  good  and  suf- 
ficient deed,  the  said  160  acres  of  land  as  soon  as  they  or 
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either  of  them  should  receive  title  thereto,  and  the  defend- 
ant Eastman  made,  executed,  and  delivered  his  deed  as 
aforesaid  in  pursuance  of  his  contract  with  the  said  Pat- 
rick Russell  to  convey  to  him  the  legal  title  thereto  in  con- 
firmation of  the  equitable  ownership  thereof  by  said  Rus- 
sell, and  for  the  further  assurance,  on  behalf  of  all  of  said 
parties,  that  the  said  O'Donnell,  his  heirs  and  assigns, 
should  be  vested  with  the  full  ownership  and  title  thereof 
for  the  purpose  of  securing  him  against  liability  on  account 
of  said  note,  to  the  extent  of  the  value  of  said  lands. 
That  the  said  O'Donnell  took  and  held  said  lands  there- 
after for  the  purposes  aforesaid  until  he  conveyed  the  same 
to  the  plaintiff.  That  the  deed  from  said  Eastman  to  said 
O'Donnell  was  filed  and  recorded  in  the  office  of  the 
auditor  of  Walla  Walla  county  on  October  10,  1893.  That 
on  or  about  October  4,  1893,  said  note  to  said  bank  had  or 
was  about  to  become  due,  and  payment  thereof  was  there- 
upon demanded  by  said  bank  from  said  Patrick  Russell 
and  Mary  A.  Russell  and  said  O'Donnell,  and  the  said 
Patrick  and  Mary  A.  Russell  were  then  and  there  wholly 
insolvent,  and  unable  to  pay  the  same,  and  thereupon,  and 
on  or  about  said  last  mentioned  day,  the  plaintiff,  the  said 
Patrick  Russell  and  Mary  A.  Russell,  the  said  bank  and 
the  said  O'Donnell  made  and  entered  into  a  contract,  with 
the  knowledge  and  consent  of  said  Eastman,  wherein  and 
whereby  it  was  mutually  covenanted  and  agreed  that  the 
plaintiff  should  release  from  his  said  mortgage  and  con- 
vey and  assign  to  said  bank,  480  acres  of  the  D60  acres 
of  land  included  therein,  to  be  held  by  the  bank  as  se- 
curity for  its  said  claim  against  the  defendants  Patrick 
and  Mary  A.  Russell  and  William  O'Donnell,  evidenced 
by  said  note,  and  in  consideration  thereof  the  said  bank 
agreed  to  release  the  said  O'Donnell  as  surety  on  said  note, 
and  to  discharge  him  from  all  liability  on  account  thereof, 
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and  the  said  O'Donnell  in  consideration  of  such  release, 
and  at  the  request  of  Patrick  and  Mary  A.  Russell,  con- 
tracted and  agreed  to  convey  to  the  plaintiff  the  above  de- 
scribed 160  acres  of  land,  which  he  then  held  as  such  in- 
demnity; and  the  said  Patrick  and  Mary  A.  Russell,  in 
consideration  of  the  premises,  and  for  the  purpose  of  fur- 
ther securing  to  the  plaintiff  the  said  160  acres  of  land  in 
lieu  of  the  lands  so  released  from  his  mortgage,  agreed 
to  make,  execute,  and  deliver  to  the  plaintiff  all  necessary 
covenants  and  agreements  to  tfully  vest  in  the  plaintiff  a 
valid  and  subsisting  lien  upon  said  160  acres  of  land.  That 
on  October  4,  1893,  in  pursuance  of  the  terms  and  condi- 
tions of  said  contract  on  their  part,  the  said  Patrick  and 
Mary  A.  Russell  executed  and  delivered  to  the  plaintiff 
their  certain  agreement,  wherein  and  whereby  they  cove- 
nanted and  agreed,  in  consideration  of  one  dollar  and  the 
mutual  agreements  in  the  contract  above  set  forth,  to  con- 
vey to  the  plaintiff,  as  soon  as  their  title  thereto  should  be 
affirmed,  the  said  160  acres  of  land,  the  same  to  be  held  by 
him  as  security  in  lieu  of  the  480  acres  so  released  to  said 
bank,  and  on  said  date  the  plaintiff,  relying  solely  upon 
the  terms  of  said  contract  and  agreement,  and  in  compli- 
ance with  the  terms  thereof,  in  good  faith,  and  at  the  spe- 
cial request  of  said  Patrick  Russell  and  Mary  A.  Russell 
and  said  O'Donnell,  in  consideration  of  the  premises  and 
the  mutual  covenants  and  agreements  aforesaid,  released 
from  his  said  mortgage  and  assigned  to  said  bank  480  acres 
of  the  960  acres  included  in  his  said  mortgage,  of  the  value 
of  $8,000,  thereby  lessening  his  security  more  than  one- 
half,  and  the  said  Patrick  and  Mary  A.  Russell  thereupon 
ratified  and  affirmed  said  assignment  to  said  bank ;  and  in 
further  pursuance  of  said  agreement,  and  at  the  instance 
and  request  of  Patrick  and  Mary  A.  Russell  and  said 
O'Donuell,  the  said  bank  fully  released  and  discharged 
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the  said  O'Donnell  as  such  surety  on  said  note,  and  there- 
after held  said  lands  so  released  from  plaintiff's  mortgage 
and  conveyed  to  it  as  a  valid  and  subsisting  security  for 
its  said  claim,  and  the  said  O'Donnell  in  compliance  with 
the  terms  of  said  agreement  on  his  part,  and  at  the  instance 
and  request  of  said  Patrick  and  Mary  A.  Russell,  made, 
executed,  and  delivered  to  plaintiff  a  deed  conveying  to 
him  the  said  lands  and  premises  as  security  for  his  said 
claim,  and  in  lieu  of  the  lands  released  from  said  mort- 
gage, which  conveyance  was  duly  recorded  in  the  office  of 
the  auditor  of  Walla  Walla  county  on  March  6,  1895. 
That  the  plaintiff  received  no  consideration  for  the  release 
of  said  480  acres  of  land  from  his  mortgage,  and  the  as- 
signment thereof  to  said  bank,  other  than  the  aforesaid 
covenants  and  assurances  that  he  should  receive  the 
said  160  acres  in  lieu  thereof.  That  on  said  date  the  said 
Patrick  Russell  and  wife  were,  and  many  years  prior 
thereto  had  been,  in  possession  of  said  premises,  and 
claimed  to  own  the  same  subject  to  the  lien  of  said  O'Don- 
nell  so  conveyed  to  plaintiff  as  aforesaid,  and  were  then 
entitled  to  receive  from  said  Eastman  a  valid  conveyance 
thereof  as  soon  as  he  obtained  a  patent  therefor  from  the 
United  States.  That  the  defendants  Patrick  and  Mary  A. 
Russell  have  ever  since  continued  and  now  continue  to 
occupy,  hold,  possess,  and  enjoy  said  premises  and  the 
rents,  issues,  and  profits  thereof,  all  of  which  the  defend- 
ant Eastman  well  knew  and  acquiesced  in.  That  said 
premises  are  of  the  value  of  less  than  $3,500.  That  from 
the  year  1891  until  the  close  of  the  year  1895  the  litigation 
between  said  Wiseman  and  the  said  Eastman  was  pending 
in  the  United  States  land  office.  That  in  the  month  of 
March,  1896,  the  plaintiff,  without  having  any  knowledge 
or  notice  that  said  litigation  had  been  decided  in  favor  of 
the  said  Eastman,  or  that  a  patent  had  been  issued  to  him 


DOOLY  Y.  EASTMAN.  571 

May,  1902.]  Opinion  of  the  Court — Andebs,  J. 

therefor,  and  without  waiving  any  of  his  rights  therein  or 
thereto,  brought  an  action  in  the  superior  4court  of  Walla 
Walla  county,  wherein  he  was  plaintiff  and  the  said  Pat- 
rick and  Mary  A.  Russell  were  defendants,  upon  the  two 
promissory  note6  executed  by  them  to  the  plaintiff  and  for 
the  foreclosure  of  the  mortgage  upon  the  480  acres  of  land 
remaining  therein  given  to  secure  the  same,  and  for  a 
deficiency  judgment;  and  thereafter,  and  upon  personal 
service  of  said  defendants  with  process,  such  proceedings 
were  had  therein  that  on  April  10,  1896,  a  judgment  was 
duly  made  and  given  in  said  court  and  cause  in  favor  of 
the  plaintiff  and  against  the  said  defendants,  jointly  and 
severally,  for  the  sum  of  $12,873.45,  with  interest  thereon 
from  the  12th  day  of  January,  1896,  at  the  rate  of  ten  per 
cent,  per  annum  until  paid,  together  with  $450  attorney's 
fees  and  the  costs  of  said  action  taxed  at  $22.40,  and  de- 
creeing that  the  said  480  acres  of  land  be  sold  in  the  man- 
ner provided  by  law,  and  the  proceeds  of  such  sale  applied 
to  the  satisfaction  of  said  judgment,  costs,  and  attorney's 
fees ;  and  further  decreeing  that,  in  case  of  a  deficiency 
of  said  proceeds  to  satisfy  said  judgment,  costs,  and  at- 
torney's fees,  the  same  be  a  joint  and  several  judgment 
against  the  said  defendants  for  such  deficiency,  and  be  sat- 
isfied out  of  any  other  property  belonging  to  said  defend- 
ants, and  that  execution  issue  therefor.  That  under  and 
in  pursuance  of  said  judgment  and  decree  the  said  lands 
were  duly  sold  in  the  manner  provided  by  law,  and  in  ac- 
cordance with  said  decree,  for  the  sum  of  $7,500.  That 
thereafter  said  sale  was  confirmed,  and  the  said  amount 
duly  credited  as  a  payment  upon  the  said  decree  upon  the 
records  of  said  court  in  said  cause.  That  no  other  sum 
or  amount  has  been  paid  upon  said  decree,  and  there  re- 
mains due  and  unpaid  thereon  the  sum  of  $8,000,  with  in- 
terest thereon  from  May  1, 1899,  at  the  rate  of  ten  per  cent 
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per  annum,  and  that  the  same  is  a  lien  upon  the  lands 
herein  described,  and  the  plaintiff  is  entitled  to  have  the 
same  sold,  and  the  proceeds  thereof  applied  to  the  pay- 
ment thereof.  That  at  the  time  plaintiff  instituted  his  said 
action,  and  obtained  his  said  judgment,  he  had  no  knowl- 
edge or  notice  that  the  litigation  between  the  defendant 
Eastman  and  the  said  Wiseman  had  been  determined  in 
favor  of  said  Eastman,  or  that  a  patent  had  been  issued 
to  said  Eastman  for  said  land.  That  it  was  at  all  times 
understood  between  all  of  said  parties  and  well  known  that 
the  48Q  acres  of  land  remaining  to  the  plaintiff  would  not 
satisfy  his  said  claim,  and  that  it  would  be  necessary  to 
resort  to  the  other  premises  herein  described  in  addition 
thereto,  and  the  plaintiff  instituted  his  said  action  without 
in  any  manner  waiving  or  releasing  the  said  premises,  and 
fully  intending  to  enforce  his  lien  against  the  same  so 
soon  as  he  had  notice  or  knowledge  that  he  might  law- 
fully do  so;  and  the  plaintiff,  by  the  aforesaid  unlawful 
acts  of  the  defendants,  was  prevented  from  including  in 
his  said  suit  his  lien  upon  the  said  160  acres  of  land,  and 
proceeded  with  said  suit  without  any  notice  or  knowledge 
that  said  Eastman  or  said  defendants  had  obtained  any 
right  or  title  thereto.  That  the  defendants  Patrick  Rus- 
sell and  Mary  A.  Russell  and  each  of  them,  at  the  time 
of  the  rendition  of  said  judgment  against  them,  were,  and 
at  all  times  since  have  been,  wholly  insolvent,  and  without 
any  means  or  property  whatever,  excepting  the  above- 
described  premises,  out  of  which  they  could  or  can  satisfy 
tho  balance  due  on  said  judgment,  or  any  part  thereof,  and 
unless  the  plaintiff  can  enforce  said  judgment  against 
said  lands  it  will  be  wholly  lost  to  him.  That  upon  the 
determination  of  tho  litigation  between  the  defendants 
Eastman  and  the  said  Wiseman,  and  the  issue  of  a  patent 
to  said  defendant  for  said  lands,  the  defendant  Eastman, 
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conspiring  with  the  defendants  Patrick  and  Mary  A.  Rus- 
sell, and  well  knowing  the  plaintiff's  rights  in  the  prem- 
ises, and  with  the  intent  to  defeat  the  plaintiff's  lien,  and 
to  prevent,  hinder,  and  embarrass  him  in  the  enforcement 
thereof,  in  pursuance  of  such  conspiracy  failed  to  give  the 
plaintiff  any  notice  thereof,  and  failed  to  place  on  record 
in  Walla  Walla  county  his  said  patent,  and  failed  and  neg- 
lected to  give  to  the  defendants  Patrick  or  Mary  A.  Rus- 
sell any  further  assurance  of  their  title  and  ownership  of 
said  lands,  but,  on  the  contrary,  in  disregard  of  plaintiff's 
rights  in  the  premises,  the  defendant  Eastman,  in  pursu- 
ance of  such  conspiracy,  at  a  date  subsequent  to  the  issu- 
ance to  him  of  said  patent,  and  which  is  unknown  to  plain- 
tiff, wrongfully  and  unlawfully  made,  executed,  and  deliv- 
ered to  the  defendant  Mary  A.  Russell  his  certain  deed 
conveying  to  her,  as  trustee  for  her  said  children  im- 
pleaded herein,  the  said  160  acres  of  land,  by  reason 
whereof  the  plaintiff's  rights  and  interest  therein  are 
clouded  and  impaired,  and  said  conveyance  constitutes  a 
cloud  upon  plaintiff's  title  and  estate  therein  under  and 
by  virtue  of  said  conveyance,  lien,  and  agreement  The 
prayer  of  the  plaintiff  is  that  the  conveyance  from  the 
said  defendant  Eastman  to  the  defendant  Mary  A.  Rus- 
sell be  canceled,  and  that  the  amount  of  plaintiff's  judg- 
ment against  the  defendants  Patrick  and  Mary  A.  Russell 
remaining  due  and  unpaid  be  decreed  to  be  a  first  and 
prior  lien  upon  the  said  160  acres  of  land ;  that  the  same 
be  sold  in  the  manner  provided  by  law,  and  that  the  pro- 
ceeds be  applied  first  to  the  payment  of  plaintiff's  costs 
in  this  action,  and,  second,  to  the  amount  due  upon  said 
decree,  and  that  the  defendants,  and  each  of  them,  and 
all  persons  claiming  by,  through,  or  under  them,  or  any 
of  them,  be  forever  barred  and  foreclosed  of  all  right, 
claim,  or  interest  therein ;  that  any  party  to  this  action 
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may  become  a  bidder  at  such  sale,  and  that  the  purchase* 
be  put  into  possession  of  said  lands;  and  for  such  other 
and  further  relief  as  to  the  court  shall  seem  just.  The  de- 
fendant Eastman  and  the  defendants  Russell  separately  de- 
murred to  this  complaint,  each  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action.  Both 
of  the  demurrers  were  sustained,  and,  the  plaintiff  hav- 
ing elected  to  stand  upon  his  complaint,  the  action  was 
dismissed  and  the  plaintiff  appealed  to  this  court 

We  have. set  forth  the  complaint  herein  verbatim,  or 
at  least  practically  so,  in  order  that  all  the  material  facts 
admitted  by  the  demurrers  might  be  readily  known  and 
understood.  Of  course,  the  mere  conclusions  of  the 
pleader  expressed  in  the  complaint  are  not  admitted  by  the 
demurrers,  and  it  will  be  understood  that  our  subsequent 
observations  will  be  limited  solely  to  the  considerations 
of  the  legal  effect  of  the  material  facts  stated,  the  only 
question  presented  for  our  determination  being  whether 
or  not  the  complaint  states  a  cause  of  action  against  either 
or  all  of  the  respondents  who  have  demurred  thereto. 
An  inspection  of  the  complaint  will  disclose  that  it  is 
alleged  therein,  in  effect,  that  the  respondent  Patrick 
Russell  was  entitled,  under  and  by  virtue  of  the  act  of 
Congress  forfeiting  the  land  in  controversy  to  the  United 
States,  and  therein  referred  to,  to  purchase  the  same  in 
the  manner  provided  by  said  act  from  the  United  States. 
or  to  sell,  assign,  and  dispose  of  such  right  and  privilege ; 
that  prior  to  June  15,  1891,  the  said  Russell  sold,  con- 
veyed, and  assigned  all  his  right,  title,  interest,  and  privi- 
leges in  and  to  the  land  to  respondent  Eastman,  who 
thereafter  purchased  the  same  and  received  a  patent  there- 
for from  the  United  States;  that  said  Eastman,  after  he 
made  his  final  proof  in  the  land  office  and  paid  for  the 
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land,  sold  and  agreed  to  convey  the  premises,  by  a  good 
and  sufficient  deed,  to  respondent  Patrick  Russell;  that 
he  virtually  performed  his  agreement  with  Russell  by 
conveying  the  land  at  the  tatter's  request  to  William 
O'Donnell;  that  O'Donnell,  in  compliance  with  an  agree- 
ment between  himself,  appellant,  the  First  National 
Bank,  and  the  Russells,  which  is  specifically  set  forth  in 
the  complaint,  conveyed  the  premises  to  appellant  as 
security  for  the  indebtedness  secured  by  the  mortgage 
which  he  foreclosed,  and  in  which  foreclosure  he  obtained 
the  deficiency  judgment  mentioned  and  described  in  the 
complaint.  This  conveyance  made  by  O'Donnell  to  ap- 
pellant is  conceded  to  have  been,  in  effect,  only  a  mortgage. 
In  fact,  it  appears  that  it  was  the  intention  and  under- 
standing of  appellant  and  all  other  parties  to  the  above- 
mentioned  agreement,  that  the  land  conveyed  by  O'Don- 
nell  should  be  considered  as  included  in  and  covered  by 
the  mortgage  from  Russell  and  wife  in  lieu  of  the  land 
released  from  the  mortgage  and  assigned  to  the  bank. 
In  other  words,  this  160  acres  of  land  which  was  con- 
veyed by  O'Donnell  to  appellant  was,  according  to  the 
allegations  of  the  complaint,  as  we  understand  it,  re- 
ceived \j  appellant  in  the  place  of  and  as  a  substitute  for 
the  land  so  released  by  him.  Such  was  the  condition  of 
affairs  when  the  appellant,  in  the  year  1896,  proceeded 
to  foreclose  his  mortgage  upon  the  480  acres  of  land  only 
which  was  originally  included  therein,  and  not  released 
therefrom.  He  obtained  a  judgment  in  that  action 
against  the  mortgagors,  Patrick  and  Mary  A.  Russell, 
for  the  full  amount  of  their  indebtedness  to  him,  caused 
the  480-acre  tract  to  be  sold  by  order  of  the  court,  credited 
the  proceeds  upon  his  judgment,  and  caused  a  deficiency 
judgment  to  be  entered  for  the  balance. 
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Upon  his  own  showing  the  appellant  had  the  right  to 
include  in  his  foreclosure  suit  the  land  here  in  contro- 
versy, and  to  have  the  same  sold  in  payment  of  his  judg- 
ment; but  he  failed  and  neglected  to  do  so,  and  the 
question  arises,  can  he  now  do  what  he  might  and  should 
have  done  then  ?  It  is  contended  by  the  learned  counsel  for 
the  respondents,  that  by  failing  to  foreclose  his  mortgage 
upon  this  160-acre  tract  at  the  time  he  foreclosed  it  upon 
the  other  tract  included  therein  he  thereby  waived  his 
lien  forever,  and  can  neither  foreclose  it  now  nor  enforce 
it  in  any  other  manner.  And  it  seems  to  be  conceded, 
or  at  least  not  denied,  by  the  learned  counsel  for  appel- 
lant, that  such  is  the  general  rule;  but  he  claims — if  we 
understand  his  argument — that  it  would  be  inequitable 
to  so  hold  in  this  instance  for  the  reason  that  appellant 
did  not  intend  to  waive  his  lien  on  the  land  in  question, 
but,  on  the  contrary,  would  have  foreclosed  his  lien  thereon 
if  the  respondents  Eastman  and  Patrick  Russell  had  not 
wrongfully  and  fraudulently  concealed  from  him  the 
result  of  the  contest  in  the  land  department  of  the  gov- 
ernment between  Wiseman  and  Eastman,  and  the  fact 
that  Eastman  had  previously  obtained  a  patent  for  the 
land.  But  it  appears  that  the  appellant  was  aware  of 
the  pendency  of  that  contest,  and  of  its  possible  effect 
upon  his  title  to  or  lien  upon  the  land  involved  therein: 
and  it  would  seem  that  neither  Eastman  nor  Russell  was 
under  any  obligations — and  especially  the  former — to  dis- 
close the  result  thereof  to  appellant.  This  is  especially 
true  in  the  alxsence  of  any  showing  that  appellant  ever 
requested  either  of  these  respondents  to  impart  to  him 
the  information  upon  which  he  would  have  acted  if  he 
had  obtained  it.  And,  besides,  Eastman  had  deeded  the 
land   to   O'Donnell,   and   the  latter   had   conveyed   it   to 


DOOLY  v.  EASTMAN.  577 

May,  1902.]         Opinion  of  the  Court— Aitoers,  J. 

appellant,  long  prior  to  the  time  of  the  issuance  of  the 
patent,  and  it  therefore  follows  that  neither  Eastman 
nor  Patrick  Russell  had  any  interest  in  the  land  at  the 
time  appellant  instituted  his  action  to  foreclose  his  mort- 
gage. If,  as  appellant  alleges,  the  respondent  Eastman 
conveyed  the  land  to  Mary  A.  Russell  in  trust  for  her 
children,  such  conveyance  certainly  did  not  annul  the 
previous  deed  made  by  him  to  O'Donnell,  at  the  instance 
of  Russell,  after  he  had  purchased  and  fully  paid  for  the 
land  and  had  a  perfect  legal  right  to  so  convey  it  What- 
ever interest  he  then  had  passed  by  his  deed  to  O'Donnell, 
and,  if  he  acquired  any  interest  in  the  land  thereafter, 
neither  the  manner  nor  the  time  of  his  acquiring  it  is 
made  apparent  by  any  allegation  or  statement  in  the  com- 
plaint And  we  are  therefore  of  the  opinion  that  the 
second  deed  made  by  Eastman  did  not  in  any  wise  affect 
appellant's  title  to  or  interest  in  the  land,  and  that  he  has  no 
cause  for  complaint  on  that  account.  We  are  also  of  the 
opinion  that  by  failing  to  foreclose  his  mortgage  upon  the 
land  conveyed  to  him  by  O'Donnell  appellant  effectually 
waived  his  lien  thereon,  notwithstanding  the  reasons 
alleged  for  his  omission  to  do  so,  or  his  alleged  intention 
in  that  regard.  One  having  a  mortgage  on  several  pieces 
of  land  to  secure  the  same  debt  cannot  foreclose  it  by 
piecemeal,  and  if  he  attempt  to  do  so  he  waives  his  lien 
upon  the  premises  not  included  in  the  decree.  As  was 
well  said  by  the  supreme  court  of  California  in  Mascwrel 
v.  Raffow,  51  Cal.  242,  "by  the  foreclosure  the  mortgage 
is  merged  in  the  judgment,  and  a  new  action  could  not 
be  maintained  to  foreclose  the  mortgage  as  to  the  omitted 
lot  A  mortgage  cannot  be  foreclosed  by  piecemeal  in 
that  way,  and  the  legal  effect  of  omitting  from  the  decree 
a  portion  of  the  mortgaged  premises  is  a  waiver  of  the 
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mortgage  lien  as  to  that  portion.  The  mortgagor,  there- 
fore, cannot  complain  of  the  decree."  Nor  do  we  think 
any  of  the  cases  cited  by  appellant  really  support  his  con- 
tention, as  to  the  sufficiency  of  the  complaint  herein.  See 
Bvll  v.  Cole,  77  Cal.  54  (18  Pac  808,  11  Am.  St.  Eep. 
235)  j  McArthur  v.  Magee,  117  Cal.  126  (45  Pac-  1068)  ; 
O'Dougherty  v.  Remington  Paper  Co.,  81  N.  Y.  496. 
The  loss  of  his  lien  may,  and  no  doubt  will,  work  a  hard- 
ship upon  appellant,  but,  as  he  shows  that  it  was  the 
result  of  his  own  voluntary  act,  he  must  abide  the  conse- 
quences. 

After  a  careful  consideration  of  the  complaint  from 
every  point  of  view  suggested  by  the  learned  counsel  for 
appellant,  we  are  constrained  to  conclude  that  the  judg- 
ment of  the  superior  court  was  right,  and  it  is  therefore 
affirmed. 

Keavis,  C.  J.,  and  Fullerton,  Mount  and  Dunbar, 
JJ.,  concur. 


[No.  8939.    Decided  May  7,  1902.] 

28  5781  Inter-State  Savings  and  Loan  Association,  Respond- 
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ent,  v.  Frank  G.  Benson  et  ux.,  Appellants. 

APPEAL  —  BRIEFS  —  OMISSION  OF  FINDINGS  AND  EXCEPTIONS  —  EFFECT. 

When  the  appellant  has  failed  to  comply  with  supreme  court 
rule  8,  which  requires  the  findings  of  fact,  with  the  exceptions 
thereto,  to  be  printed  in  his  brief,  and  has  failed  to  correct  the 
omission  or  offer  sufficient  excuse  therefor,  the  court  will  not 
examine  the  evidence  to  learn  whether  it  supports  the  findings. 

8AME  —  ASSIGNMENT  OF  EBBOB  —  REVIEW. 

Where  the  appellant  merely  assigns  as  error  the  ruling  of  the 
court  in  sustaining  a  demurrer,  but  fails  to  suggest  any  reason 
why  the  ruling  is  erroneous,  the  assignment  will  be  disregarded 
by  the  supreme  court. 
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Appeal  from  Superior  Court,  Snohomish  County. — 
Hon.  Frank  T.  Reid,  Judge.    Affirmed. 

Black  &  Edwards,  for  appellants. 
Shounk  &  Smith,  for  respondent 

Per  Curiam. — The  respondent  sued  to  foreclose  a 
mortgage.  The  appellants  answered,  putting  in  issue  the 
allegations  of  the  complaint  and  pleading  two  certain 
affirmative  defenses.  To  one  of  these  affirmative  defenses 
a  demurrer  was  sustained,  and  to  the  other  a  reply  was 
filed  putting  it  in  issue.  A  trial  was  had  on  the  merits, 
resulting  in  a  judgment  for  the  respondent,  from  which 
this  appeal  is  taken.  The  errors  assigned  go  to  the  ruling 
of  the  court  sustaining  the  demurrer,  to  the  admission 
and  rejection  of  certain  evidence,  and  to  the  sufficiency 
of  the  evidence  to  justify  the  findings  of  fact  The  ap- 
pellants have  not  printed  in  their  brief  the  findings  of 
fact,  with  their  exceptions  thereto;  nor  did  they  correct^ 
or  offer  to  correct,  the  omission  after  their  attention  had 
been  called  thereto  by  the  answering  brief.  Rule  8  of 
this  court  requires  such  findings  and  exceptions  to  be 
so  printed  when  any  question  is  sought  to  be  raised  thereon 
by  the  appeal,  and  it  is  meant,  of  course,  that  it  be  done 
in  the  opening  brief.  Where  this  omission  has  occurred 
through  inadvertence,  and  the  defect  has  been  supplied, 
the  court  has  always  considered  the  cause  as  if  the  mat- 
ter appeared  regularly,  but  it  cannot  overlook  a  total 
failure  to  comply  with  the  rule.  Lewis  v.  McDougall, 
19  Wash.  388  (53  Pac.  664).  The  rule  has  a  purpose. 
To  have  the  findings  and  exceptions  printed  not  only 
adds  to  the  convenience  of  the  court  in  considering  a 
cause,  but  is  necessary  in  order  that  it  may  keep  up  with 
the  business  that  comes  before  it.     When,  therefore,  the 
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findings  and  exceptions  are  not  printed,  and  no  excuse 
for,  or  offer  to  correct,  the  omission,  is  made,  the  court 
will  not  look  into  the  evidence  to  ascertain  whether  it 
supports  the  findings,  nor  into  the  findings  farther  than 
to  see  whether  they  are  sufficient  to  support  the  judgment ; 
and  on  this  last  point  no  question  is  made  in  the  case 
before  us. 

The  remaining  objection,  viz.,  did  the  court  err  in  sus- 
taining the  demurrer  to  the  affirmative  defense?  is 
properly  raised.  But  here,  again,  the  appellants  have 
contented  themselves  with  merely  assigning  the  ruling 
as  error.  No  reason  why  it  is  so  is  suggested — that  part 
of  the  brief  devoted  to  the  argument  of  the  errors  assign- 
ed does  not  even  mention  it.  Certainly  when  the  appel- 
lant is  so  fax  negligent  of  his  cause  as  to  fail  even  to 
suggest  a  reason  for  overturning  a  ruling  of  the  trial 
court,  he  cannot  expect  the  appellate  tribunal  to  be  more 
diligent 

The  judgment  appealed  from  will  stand  affirmed. 


[No.  4036.     Decided  May  7,  1902.] 

William  Watson,  Appellant,  v.  Thomas  Webb    et  ux., 
Respondents. 

NEGLIGENCE  —  ELEVATION    OF    SIDEWALK    ABOVE    ADJOINING    LOT  —  AB- 
SENCE OP  GT7ABD  RAIL  —  LIABILITY  OF  LAND  OWNER. 

The  fact  that  an  opening  had  been  allowed  to  remain  in  the 
fence  or  guard  rail  between  the  sidewalk  and  defendants'  lot* 
which  was  below  the  grade  of  the  street,  and  that  this  opening 
had  been  used  at  one  time  by  tenants  of  defendants,  would  not 
render  defendants  liable  for  injuries  received  by  plaintiff  in 
stepping  off  the  walk  at  that  point,  when  it  does  not  appear  that 
the  opening  was  made  by  the  owner,  nor  was  in  use  for  ingress 
and  egress  at  the  time  of  the  accident,  nor  that  the  premises  had 
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been  leased  for  such  a  use,  nor  that  the  opening  was  in  a  more 
dangerous  condition  by  reason  of  having  been  once  used  as  a  pas- 
sage way. 

SAME  —  DUTY  TO  MAINTAIN  BABBIEB8. 

Where  the  public  authorities  elevate  a  street  and  sidewalk 
above  the  level  of  abutting  lands,  the  abutting  owner  is  under  no 
obligation  to  erect  or  maintain  barriers  between  such  highway 
and  his  land  to  prevent  travelers  from  falling  therefrom  onto 
his  lands;  nor  liable  for  injuries  received  from  such  a  fall  by 
reason  of  the  absence  or  faulty  construction  of  barriers. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Feank  H.  Rudkin,  Judge.    Affirmed. 

C.  L.  Parker  and  Benson  &  Avst,  for  appellant 
Burke,  Shcpcurd  &  McOUvra,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — The  appellant  brought  this  action 
against  the  respondents  to  recover  for  personal  injuries. 
At  the  close  of  his  testimony  the  appellant  was  non-suited 
on  the  motion  of  the  respondents,  and  he  appeals  from  the 
judgment  entered  thereon.  The  facts  appearing  in  the 
record  are  substantially  these:  The  respondents  are  the 
owners  of  a  certain  lot  in  the  city  of  Seattle,  fronting  up- 
on a  street  therein  known  as  "Fifth  Avenue  North/ '  Some- 
time prior  to  1890  the  city  of  Seattle  caused  the  street  in 
front  of  the  lot  to  be  graded,  raising  the  level  of  the  street 
some  two  and  one  half  or  three  feet  above  the  level  of  the 
bordering  property.  The  city  also  caused  a  sidewalk  to  be 
constructed  along  the  side  of  the  street  adjoining  the  lots  of 
the  respondents,  guarding  the  same  with  a  suitable  railing. 
In  1890  or  1891  the  city  regraded  the  street.  By  this  grade 
the  level  of  the  street  was  raised  still  higher, — altogether 
about  five  feet  above  the  respondents'  lot.  A  sidewalk  was 
constructed  by  the  city  on  the  level  with  this  grade,  and, 
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when  finished,  was  left  suitably  guarded  by  a  railing  placed 
on  the  side  of  walk  next  to  the  respondellt8,  property. 
Shortly  after  the  city  had  completed  the  work,  a  portion 
of  this  railing  was  removed, — by  whom  or  for  what  purpose 
does  not  appear;  nor  does  it  appear  that  the  respondents  or 
their  tenants  ever  used  the  opening  for  any  purpose.  It 
was  shown  that  certain  of  the  respondents'  tenants  had  at 
one  time  taken  horses  to  and  from  the  lot  at  the  place  of  the 
opening,  and  certain  others  had  thrown  wood  into  the  lot 
at  the  same  place;  but  whether  these  acts  occurred  prior 
or  subsequent  to  the  time  the  street  was  regraded,  the  wit- 
nesses testifying  to  the  transactions  could  not  remember. 
The  appellant  was  injured  on  the  evening  of  the  27th  of 
March,  1897.  He  was  then  engaged  in  the  grocery  busi- 
ness. His  place  of  business  was  but  a  short  distance  from 
the  lot  in  question,  and  on  the  opposite  side  of  the  street 
Late  in  the  evening  of  that  day  he  received  an  order  for 
groceries  which  he  thought  came  from  persons  occupying  a 
residence  on  the  lot  next  adjoining  the  lots  of  the  respond- 
ents. In  front  of  this  residence  was  another  opening  in  the 
railing  of  the  sidewalk,  from  which  a  stairway  led  down 
from  the  walk  to  the  level  of  the  lot.  In  attempting  to 
deliver  the  groceries,  the  appellant  crossed  the  street,  and 
proceeded  along  the  walk  until  he  came  to  the  opening  in 
the  railing  in  front  of  the  respondents'  property,  when, 
thinking  he  had  reached  the  opening  at  the  place  he  intend- 
ed to  go,  he  turned  and  stepped  off  the  walk,  receiving  the 
injuries  complained  of. 

The  appellant  cites  and  relies  for  recovery  upon  the  rule 
of  law  which  holds  a  landowner  responsible  for  injuries 
caused  by  an  opening  in  a  street  or  highway  constructed 
or  maintained  by  him  for  his  own  purposes,  and  which  is 
dangerous  because  defectively  constructed,  or  is  allowed  to 
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become  dangerous  by  being  left  open  or  unguarded  or  in- 
secure from  wear  or  other  remediable  cause.  But  the 
evidence,  as  we  view  it,  does  not  bring  the  respondents  with- 
in the  rule,  as  it  is  not  shown  that  the  opening  was  caused 
by  them,  or  by  any  one  for  whose  acts  they  were  re- 
sponsible, or  that  they  were  maintaining  it  at  the  time  the 
accident  occurred.  Conceding  that  the  respondents'  ten- 
ants did  use  the  opening  at  some  former  time  for  the  pur- 
poses described  by  the  witnesses,  this  fact  would  not  render 
the  respondents  liable  for  the  injury  to  the  appellant,  in 
the  absence  of  a  showing  that  the  premises  were  leased  to 
them  for  that  use,  or  that  the  injury  occurred  while  it  was 
being  so  used,  or  that  it  was  left  in  a  more  dangerous 
condition  because  of  the  use  made  of  it  than  it  was  before. 
In  other  words,  mere  user  of  a  defective  or  dangerous  open- 
ing of  the  kind  described,  by  one  who  did  not  cause  it,  does 
not  place  upon  him  any  obligation  to  repair  it,  or  render 
him  liable  to  one  injured  thereby  after  he  has  ceased  to 
use  it 

Nor  are  the  respondents  liable  upon  the  principle  that 
one  is  liable  for  injuries  caused  by  pit-falls  or  other  exca- 
vations dangerous  to  public  travel  which  he  suffers  to  exist 
unguarded  upon  his  premises  so  near  to  the  margin  of  a 
street  or  sidewalk  that  persons  in  the  lawful  use'of  the 
street  or  sidewalk  are  liable  to  fall  therein.  The  pit-falls 
and  excavations,  within  the  meaning  of  this  rule,  are  such 
as  the  land  owner  creates  or  maintains  of  his  own  volition 
and  for  his  own  purposes,  and  not  such  as  may  be  created 
by  the  public  authorities  in  the  exercise  of  their  right  to 
grade  or  otherwise  improve  the  public  highways.  Against 
nuisances  created  in  the  latter  way  it  is  the  duty  of  the 
public  authorities  to  guard,  and  their  sole  duty,  in  the 
absence  of  a  statute,   or  ordinance  passed  pursuant  to 
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statute,  imposing  the  duty  upon  some  one  else.  A  land 
owner,  as  such,  owes  no  such  duty.  Where  the  public 
authorities  have  elevated  a  highway,  whether  it  be  a  road, 
street,  sidewalk,  or  bridge,  above  the  level  of  his  abutting 
lands,  the  land  owner,  merely  because  he  owns  such  lands, 
is  under  no  obligation  to  erect  or  maintain  barriers  between 
such  highway  and  his  land  to  prevent  travelers  on  the  high- 
way from  falling  therefrom  onto  his  lands ;  nor  is  he  liable 
in  damages  to  any  one  for  injuries  received  from  such  a 
fall  because  of  the  absence  of,  or  of  defectively  constructed, 
barriers.  This  duty  and  liability  can  be  imposed  upon 
him,  if  at  all,  only  by  statutory  authority,  and  none  such 
is  shown  in  the  case  before  us. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  Dunbab,  Mount,  Anders 
and  White,  JJ.,  concur. 


[No.  4230.    Decided  May  7,  1902.] 

The  State  of  Washington  on  the  Relation  of  Chas.  P. 
Oudm  et  al.  v.  Supebior  Court  of  Spokane  County. 

CERTIORARI ADEQUACY   OF  REMEDY   BY   APPEAL. 

Certiorari  will  not  issue  to  review  an  order  of  the  superior 
court  refusing  to  discharge  a  receiver,  when  an  appeal  is  pending 
in  the  action  in  which  he  was  appointed,  since  the  fact  that  the 
receiver's  fees  and  expenses  might  depreciate  the  value  of  the 
property  and  that  his  management  might  render  the  business  un- 
profitable would  have  no  controlling  influence  upon  the  question 
of  the  adequacy  of  the  remedy  by  appeal. 

Original  Application  for  Certiorari. 

W.  J.  Thayer,  for  relator. 

72.  L.  Edmiston  and  Danson  <&  Huneke,  for  respondent. 


STATE  EX  REL.  OUDIN  v.  SUPERIOR  COURT.         585 
May,  1902.]         Opinion  of  the  Court-— Mount,  J. 

The  opinion  of  the  court  was  delivered  by 

Mount,  J. — In  October,  1900,  M.  L.  Bergman  and  wife 
brought  an  action  in  the  superior  court  of  Spokane  county 
against  C.  P.  Oudin  and  wife,  the  Washington  Pottery 
Company,  the  Oudin  &  Bergman  Fire  Clay  Mining  & 
Manufacturing  Company,  and  others.  It  was  alleged  in 
the  complaint  that  the  defendants  Washington  Pottery 
Company  and  Oudin  &  Bergman  Fire  Clay  Mining  and 
Manufacturing  Company  were  not  corporations  entitled 
to  hold  property,  but  that  the  property  standing  in  the 
names  of  said  defendants  was  copartnership  property  be- 
longing to  Bergman  and  wife  and  Oudin  and  wife.  The 
plaintiffs  prayed  for  an  accounting  and  the  appointment 
of  a  receiver  of  the  partnership  property  pending  the 
litigation.  The  defendants,  upon  the  allegations  of  the 
complaint^  confessed  the  application  for  a  temporary  re- 
ceiver, and  one  was  thereupon  appointed,  with  general 
powers  to  take  possession  of  the  property  of  the  Washington 
Pottery  Company  and  the  Oudin  &  Bergman,  etc.,  Com- 
pany, and  to  conduct  the  business  of  those  companies. 
Thereafter  defendants  Oudin  and  wife  answered  the  com- 
plaint, and  alleged  that  the  Washington  Pottery  Company 
and  the  Oudin  &  Bergman,  etc.,  Company  were  corpora- 
tions, and  that  plaintiff  Bergman,  having  had  charge  of  the 
business  of  said  corporations,  had  used  the  profits  thereof 
for  the  purchase  of  land  in  his  own  name,  and  was  about 
to  erect  thereon  a  rival  pottery  plant;  that  defendants 
Oudin  and  wife  were  entitled  to  a  dividend  from  the  profits 
of  the  said  corporations;  and  prayed  that  the  court  ad- 
judge the  property  purchased  as  aforesaid  to  be  the  prop- 
erty of  the  corporations,  and  for  a  judgment  against  the 
Oudin  &  Bergman  Fire  Clay  Mining  &  Manufacturing 
Company  in  the  amount  of  undivided  profits  claimed  to 
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be  due.  Thereafter  the  cause  was  tried,  and  the  court 
made  findings  of  fact,  and  entered  a  decree  thereon, 
wherein  it  was  found  and  adjudged  that  the  defendants 
Washington  Pottery  Company  and  the  Oudin  &  Bergman, 
etc,  Company  are  corporations,  and  that  the  Oudin  &  Berg- 
man, etc.,  Company  is  the  successor  in  interest  of  all  the 
property  of  the  Washington  Pottery  Company ;  that  C.  P. 
Oudin  and  wife  own  one-half  the  capital  stock  of  said  cor- 
porations, and  that  defendants  M.  L.  Bergman  and  T.  F. 
Conlan  own  the  other  half  thereof ;  that  C.  P.  Oudin  and 
M.  L.  Bergman  are  the  trustees  thereof ;  that  Oudin  is  pres- 
ident and  treasurer  and  Bergman  is  vice-president  and  sec- 
retary thereof;  that  there  are  no  debts  owing  by  said  co- 
partners, except  to  the  parties  hereto  as  undivided  profits. 
It  was  also  found  that  the  Oudin  &  Bergman,  etc.,  Com- 
pany was  indebted  to  Oudin  and  wife  in  the  sum  of 
$1,266.97,  and  that  certain  lands  purchased  by  Bergman 
and  Conlan  are  held  in  trust  by  them  for  the  Oudin  & 
Bergman,  etc.,  Company.  A  decree  was  entered  to  the 
effect  that  Oudin  and  wife  recover  of  the  Oudin  &  Berg- 
man, etc.,  Company  the  amount  found  due,  and  that  upon 
the  payment  of  the  sum  of  $865  within  four  months  by 
Oudin  and  wife  to  M.  L.  Bergman  and  T.  F.  Conlan, 
they  should  convey  the  lands  described  to  the  Oudin  & 
Bergman,  etc.,  Company.  From  this  decree  both  parties 
appealed  to  this  court,  and  the  appeals  were  perfected  by 
filing  proper  bonds,  plaintiffs  filing  a  supersedeas  bond  to 
stay  the  execution  of  the  decree.  Thereafter  Oudin  and 
wife  moved  the  court  to  discharge  the  receiver  upon  the 
findings  and  decree.  This  motion  was  denied,  and  the 
relators  thereupon  applied  to  this  court  for  a  writ  of  cer- 
tiorari to  review  the  order  of  the  court  refusing  to  discharge 
the  receiver. 
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A  show-cause  writ  was  ordered,  returnable  in  this  court 
on  April  4,  1902.  Upon  the  return  of  the  writ  it  is  not 
disputed  that  the  Oudin  &  Bergman  Fire  Clay  Mining 
&  Manufacturing  Company  is  a  corporation,  and  perfectly 
solvent;  that  Oudin  and  wife  own  one-half  of  the  stock 
thereof,  and  Bergman  and  Conlan  the  other  half ;  that  the 
corporation  has  officers  and  trustees;  that  there  is  no 
dispute  as  to  the  ownership  of  the  property  in  possession  of 
the  receiver ;  that  the  receiver  does  not  have  possession  of 
the  lands  which  Bergman  and  Conlan  had  purchased,  and 
upon  which  they  had  proceeded  to  construct  a  rival  pot- 
tery plant.  But  it  is  claimed  that  this  court  has  no  juris- 
diction to  issue  the  writ,  because  the  relators  have  a  plain, 
speedy  and  adequate  remedy  by  appeal.  It  is  conceded 
by  relators  that  the  statute  provides  a  remedy  by  appeal, 
but  it  is  argued  that  the  remedy  by  appeal  is  not  an  ade- 
quate remedy,  for  the  reason  that  pending  the  appeal  the 
expenses  and  fees  of  the  receiver  must  be  paid  from  the 
property  of  the  corporation,  and  that  these  expenses  and 
fees  necessarily  depreciate  the  property  so  that  the  fruits 
of  the  appeal,  if  successful,  will,  to  that  extent,  be  lost 
to  the  relators.  In  the  case  of  State  ex  rel.  Smith  v.  Supe- 
rior Court  of  King  County,  26  Wash.  278  (66  Pac.  385), 
relied  upon  by  the  relators,  the  lower  court  had  issued  a 
temporary  restraining  order  enjoining  the  Seattle  Electric 
Company  from  entering  upon  a  street  in  front  of  certain 
property  and  erecting  an  overhead  railway  track,  and  from 
in  any  manner  interfering  with  the  free  access  to  said 
property,  but  provided  that,  if  the  Seattle  Electric  Com- 
pany should  file  a  certain  bond  conditioned  that  the  said 
company  would  pay  any  damages  caused  to  the  relator  by 
reason  of  said  structure,  in  that  event  the  injunction 
should  be  void.     This  court  held  that  an  appeal  would  in 
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such  case  be  inadequate,  that  the  status  quo  of  the  parties 
would  not  be  preserved  because  by  the  time  *the  appeal 
could  be  reached  in  the  ordinary  course  of  law,  the  struc- 
ture would  have  been  completed,  and  the  damage  done; 
and  also  held  that  the  court,  by  such  order,  substituted 
an  action  upon  a  bond  for  one  which  the  constitution  of  the 
state  provided  should  be  maintained  by  the  parties  seeking 
the  property.    It  was  there  said : 

"This  court  has  held  in  a  long  line  of  recent  cases  that 
the  extraordinary  writs  of  certiorari,  prohibition,  and  man- 
damus will  not  issue  to  correct  the  action  of  the  superior 
court  when  the  court  is  acting  erroneously,  either  with  or 
without  jurisdiction,  but  always  with  the  provision  that 
there  is  an  adequate  remedy  by  appeal.  This  adequate 
remedy  has  not  been  construed  to  be  as  speedy  a  remedy 
as  the  remedy  by  extraordinary  writ  might  be,  but  a  rem- 
edy which  preserves  the  fruits  of  the  appeal  when  won. 
In  other  words,  the  status  quo  of  the  parties  litigant  must 
be  preserved,  and,  if  by  awaiting  the  result  of  an  appeal 
the  fruits  of  the  litigation  would  be  lost,  the  remedy  has 
not  been  considered  an  adequate  remedy." 

In  that  case  it  is  clear  that  an  appeal  would  have  been 
barren,  because  the  damage  to  property  would  have  oc- 
curred before  the  appeal  could  have  been  heard,  and  the 
relator's  property  would  have  been  taken  without  compen- 
sation having  been  first  paid  therefor.  The  writ  was  nec- 
essary for  the  preservation  of  the  property.  In  the  case  at 
bar  it  is  not  contended  that  any  of  the  property  now  owned 
by  the  corporation  will  be  lost  by  reason  of  the  delay,  or 
that  the  status  of  the  property  as  it  now  exists  will  be 
changed ;  but.  it  is  claimed  that  all  the  profits  of  the  cor- 
poration pending  the  appeal  will  be  required  to  pay  the 
expenses  of  the  receivership,  and  to  that  extent  the  fruits 
of  the  appeal  will  be  lost.  It  is  no  doubt  true  that  the 
profits  of  the  business  are  a  part  of  the  property  of  the 
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business,  and  are  usually  valuable  assets  thereof;  but 
profits  depend  upon  many  contingencies,  and  may  be  great 
or  small,  according  to  the  conditions  and  circumstances 
which  surround  the  business.  It  is  equally  true  that  liti- 
gation has  a  damaging  influence  upon  any  business  affected 
by  it,  and  may,  and  frequently  does,  convert  a  prosperous 
business  paying  large  profits  into  one  which  produces  loss. 
If  the  profits  of  a  business  which  is  affected  by  litigation  are 
to  be  considered  in  determining  whether  an  appeal  is  an 
adequate  remedy  or  not,  very  few  cases  involving  a  business 
which  is  conducted  at  a  profit  could  be  heard  on  appeal, 
because  cases  of  this  character  are  usually,  if  not  always, 
affected  by  loss  on  account  of  the  litigation,  and  the  remedy 
by  appeal  would,  therefore,  be  the  exception,  rather  than 
the  rule.  In  all  cases  wherein  a  receiver  is  appointed 
the  receivership  must  necessarily  consume  a  part  of  the 
profits,  and  for  that  reason  an  order  appointing  a  receiver 
or  refusing  to  discharge  a  receiver  already  appointed  would 
be  reviewed  on  certiorari,  and  not  upon  appeal,  and  the 
provision  of  the  statute  that  any  party  aggrieved  may 
appeal  from  any  order  appointing  or  refusing  to  appoint 
a  receiver  would  be  of  no  practical  use.  It  was  not  the 
intention  of  this  court  in  the  case  of  State  ex  rel.  Smith  v. 
Superior  Court,  supra,  to  go  to  the  extent  claimed  by  the 
relators.  The  effect  of  that  decision  was  simply  to  hold  that 
where  the  property  in  existence  at  the  time  of  the  appeal 
would  be  lost  by  reason  of  the  delay,  or  where  the  status  quo 
of  the  parties  litigant  would  not  be  preserved,  then  the 
remedy  by  appeal  is  inadequate.  But  where  the  property 
in  existence  at  the  time  is  preserved  and  where  the  status 
of  the  litigants  is  not  changed,  then  the  remedy  by  appeal 
is  adequate.  The  fact  that  property  may  depreciate  in  val- 
ue>  or  become  unprofitable,  or  that  costs  may  accrue,  has 
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no  controlling  influence  upon  the  question  of  the  adequacy 
or  inadequacy  of  the  appeal.  We  are  of  the  opinion  that 
the  remedy  by  appeal  is  adequate,  and  the  writ  is  therefore 
denied. 

With  this  view,  it  is  unnecessary  to  discuss  the  other 
questions  raised  in  the  application  for  the  writ 

Reavis,  C.  J.,  and  Hadley,  Fullebton,  Anders, 
Dunbab  and  White,  JJ.,  concur. 


[No.  4281.    Decided  May  9,  1002.] 

The  State  of  Washington  on  the  Relation  of  H.  T.  Denr 
ham  v.  Superior  Court  of  King  County  et  al. 

CONTEMPT  —  APPEAL  —  BIGHT  OF  APPELLANT  TO   SUPERSEDEAS — MAN- 
DAMUS TO  COMPEL  COUBT  TO  FIX  BOND. 

On  an  appeal  from  a  judgment  for  contempt,  which  is  per- 
mitted the  party  in  contempt  by  Bal.  Code,  §  5811,  the  appellant 
is  entitled  to  all  the  provisions  of  the  law  governing  appeals, 
including  the  right  to  a  stay  of  execution  pending  his  ap- 
peal; and,  where  the  court  refuses  to  fix  a  supersedeas  bond  for 
the  purpose  of  staying  its  judgment  of  contempt,  it  may  be  com- 
pelled so  to  do  by  writ  of  mandamus. 

Original  Application  for  Mcmdamus. 

Remington  &  Reynolds,  for  relator. 
James  J.  McCafferty,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  J. — The  relator  was  fined  $300  for  contempt  of 
court,  and  ordered  committed  until  such  fine  was  paid,  and 
until  an  order  of  the  court  in  relation  to  turning  over  cer- 
tain moneys  to  a  receiver  was  complied  with.  An  exception 
was  taken  to  the  judgment  for  contempt*  which  was  al- 
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lowed.  An  appeal  was  taken  from  said  judgment,  and  the 
court  was  asked  to  fix  the  amount  of  a  supersedeas  bond 
for  the  purpose  of  staying  the  judgment  of  contempt  until 
the  matter  could  be  tried  on  appeal.  The  court  refused  to 
fix  said  bond,  and  the  relator  is  here  asking  for  a  writ  of 
mandamus  to  compel  the  court  to  fix  a  supersedeas  bond. 
The  argument  in  this  case  has  taken  a  wide  range,  both 
in  the  briefs  and  upon  oral  argument  It  is  not  material, 
so  far  as  the  disposition  of  this  case  is  concerned,  whether 
the  court  was  acting  with  or  without  jurisdiction  in  the 
contempt  proceeding.  If  acting  without  jurisdiction,  and 
an  adequate  appeal  was  available  to  the  relator,  the  writ, 
under  many  decisions  of  this  court,  would  not  issue.  If 
acting  within  its  jurisdiction  and  the  fruits  of  the  appeal 
would  be  lost  by  reason  of  the  refusal  of  the  court  to 
accept  a  supersedeas  bond,  the  writ  would  issue.  But  in 
this  instance  it  is  conceded  that  the  relator  is  entitled  to 
an  appeal,  and  the  one  question  is,  is  he  entitled  to  a  stay 
of  proceedings  during  the  pendency  of  his  appeal  ?  This 
question,  it  seems  to  us,  is  definitely  settled  by  the  statute. 
§  581 1,  Bal.  Code,  is  as  follows: 

"Either  party  to  a  judgment  in  a  proceeding  for  a  con- 
tempt may  appeal  therefrom  in  like  manner  and  with  like 
effect  as  from  judgment  in  an  action,  but  such  appeal 
shall  not  have  the  effect  to  stay  the  proceedings  in  any  other 
action,  suit,  or  proceeding,  or  upon  any  judgment,  decree, 
or  order  therein,  concerning  which  or  wherein  such  con- 
tempt was  committed.  .  .  .         " 

The  statute  is  so  plain  that  it  is  difficult  to  construe  it. 
The  law  provides  for  a  stay  of  proceedings  in  appeals,  and, 
if  an  appeal  may  be  taken  in  a  proceeding  for  contempt 
with  like  effect  as  from  judgment  in  an  action,  the  effect 
must  necessarily  be  a  stay  of  execution  and  a  supersedeas 
of  the  judgment.     That  the  appeal  will  stay  the  contempt 
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proceeding  is  made  certain  by  the  provision  of  the  section 
that  it  "shall  not  have  the  effect  to  stay  the  proceedings 
in  any  other  action,  suit,  or  proceeding,  or  upon  any  judg- 
ment, decree  or  order  therein,  concerning  which  or  wherein 
puch  contempt  was  committed."  This  court,  in  State  ex 
rel.  GermartrAmerican,  etc..  Bank  v.  Superior  Court,  12 
Wash.  677,  680  (42  Pac.  123),  applied  a  liberal  construc- 
tion to  the  appeal  statutes  with  relation  to  staying  the 
judgments,  and  said : 

"Our  statute  as  to  appeals,  in  one  section,  provides  at 
length  what  judgments  and  orders  may  be  appealed  from, 
and  in  another  section,  in  the  same  act,  provides  how  pro- 
ceedings on  an  order  or  judgment  appealed  from  may  be 
stayed,  and  in  our  opinion  it  is  clear  that  the  legislature 
intended  to  give  to  the  party  prosecuting  an  appeal  from 
any  order  or  judgment  the  right  to  take  advantage  of  the 
provisions  for  staying  execution." 

This  language  might  appropriately  be  applied  to  this 
case.  See,  also,  State  ex  rel.  NooTcsack  River  Boom  Co. 
v.  Superior  Court,  2  Wash.  9  (25  Pac.  1007)  ;  State  ex  rel. 
Olsoii  v.  Allen,  14  Wash.  684  (45  Pac.  644)  ;  Fawcett  v. 
Superior  Court,  15  Wash.  342  (46  Pac.  389,  55  Am.  St. 
Rep.  894).  The  case  of  In  re  C<we,  26  Wash.  213  (66 
Pac.  425),  upon  which  the  respondent  probably  relied,  is 
not  in  point.  That  was  an  attempt  to  review  a  decision  of 
the  superior  court  by  a  writ  of  habeas  corpus,  and  it  was 
held  that  this  could  not  be  done  in  that  proceeding. 

We  think  the  relator  is  clearly  entitled  to  the  relief 
sought,  and  the  writ  will  issue  as  prayed  for. 

Reavis,  C.  J.  and  Fullerton,  Mount,  Anders.. 
Hadley  and  White,  JJ.,  concur. 
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[No.  4154.    Decided  May  10v  1902.]  28     30 

Bubns    W.   Beaxl,   Appellant,  v.    City    of   Seattle, 

28    598) 

Respondent.  Ji>  <»| 

»    6931 
38    842 
MUNICIPAL    CORPORATIONS —  CONSTRUCTION    AND    USE    OF    SIDKWAUL 

BASEMENT  —  NOTICE  TO  CITY. 

Where  a  permit  for  the  alteration  of  the  basement  of  a  build- 
ing and  the  construction  of  a  stairway  under  the  sidewalk  was 
granted  by  the  proper  city  official,  whose  duty  it  was  not  only  to 
grant  such  permits,  but  inspect  the  work  in  progress,  and  such  of- 
ficial was  informed  of  the  intent  of  the  owner  of  the  building 
to  use  the  space  underneath  the  sidewalk  for  the  construction 
and  operation  of  a  heating  plant,  which  was  located  at  that  place 
without  compliance  with  the  ordinance  regulating  the  use  of 
spaces  under  sidewalks  adjoining  buildings,  a  question  is  pre- 
sented for  the  jury  as  to  whether  the  city  had  actual  notice  of 
such  unlawful  use  of  the  sidewalk,  or  had  notice  sufficient  to  put 
it  upon  inquiry. 

SAME  —  EXPLOSION   UN  DEB  SIDEWALK  —  LIABILITY  OF  CITY. 

Where  a  traveler  upon  a  highway  is  injured  as  the  result  of 
the  explosion  of  an  unseen  instrument  within  the  area  of  the 
street  over  which  a  city  has  control,  a  prima  fade  case  of  negli* 
gence  is  established  against  the  city,  regardless  of  whether  con- 
tractual relations  exist  between  the  city  and  the  person  injured. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Frank  H.  Rudkln,  Judge.    Reversed. 

Shank  &  Smith,  for  appellant. 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  action  was  brought  by  the  appellant 
against  the  respondent  to  recover  damages  for  personal  in- 
juries received  from  an  explosion  which  occurred  under- 
neath the  sidewalk  on  which  the  appellant  was  walking, 

38 — 2S  wash. 


594  BKALL  y.  SEATTLE. 


Opinion  of  the  Court— -Hajmxy,  J.  [28  Wash. 

near  the  corner  of  Second  avenue  South  and  Washington 
street,  in  the  city  of  Seattla  The  complaint  alleges  that 
prior  to  March  21,  1890,  the  date  of  the  accident,  one  Van 
der  Van  was  the  owner  of  certain  premises  in  Seattle,  ex- 
tending along  Second  avenue  South,  and  also  of  a  business 
block  erected  thereon ;  that  with  the  knowledge  and  con- 
sent of  respondent,  the  said  owner  utilized,  in  connection 
with  the  said  building,  the  space  underneath  the  sidewalk 
adjoining  the  said  premises  on  the  west  side  of  Second 
avenue  South,  and  placed  immediately  beneath  the  side- 
walk, within  the  limits  of  said  street,  a  certain  hot  water 
boiler  and  connections,  constructed  in  such  a  manner  as  to 
carry  steam ;  that,  with  the  knowledge  and  consent  of  re- 
spondent, said  apparatus  was  placed  beneath  the  sidewalk 
in  a  negligent  and  unlawful  manner,  and  without  an  in- 
spection thereof ;  that  respondent  permitted  the  use  of  said 
space  below  the  sidewalk  in  connection  with  said  building 
without  requiring  the  owner  thereof  to  comply  with  the 
ordinances  of  the  city  of  Seattle;  that  the  sidewalk  thus 
extended  above  said  apparatus  was  open  to  the  public  as  a 
highway  for  pedestrians,  and  was  apparently  in  all  ways 
safe  for  travel,  there  being  nothing  to  indicate  the  pres- 
ence of  said  boiler  thereunder,  and  the  plaintiff  had  no 
knowledge  or  warning  thereof;  that  on  the  date  aforesaid 
while  the  plaintiff  was  walking  upon  said  sidewalk,  the  said 
boiler  exploded  with  terrific  force  at  the  moment  when  the 
plaintiff  was  exactly  above  it,  hurling  the  plaintiff  into  the 
air  to  a  height  of  thirty  feet,  whence  he  fell  with  great 
force  upon  the  hard,  uneven  surface  of  the  ground ;  that  the 
plaintiff  was  thereby  seriously  wounded  and  injured,  and 
he  therefore  demands  damages.  The  answer  is  a  general 
denial.  The  cause  came  on  for  trial  before  a  jury,  and  at 
the  conclusion  of  the  plaintiff's  testimony  the  court  granted 
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a  motion  for  non-suit.  Plaintiff  moved  for  a  new  trial, 
which  was  denied,  and  judgment  was  thereupon  entered 
dismissing  the  action  and  taxing  costs  to  the  plaintiff. 
From  said  judgment,  plaintiff  appeals. 

It  is  assigned  as  error  that  the  court  took  the  case  from 
the  jury  and  entered  judgment  of  non-suit;  also  that  the 
court  erred  in  holding  that  notice  to  the  assistant  building 
inspector  of  the  placing  of  the  heating  apparatus  beneath 
the  sidewalk  was  not  notice  to  the  city.  The  proofs  show 
that  the  appellant,  a  commercial  traveler  who  resides  in 
St  Louis,  was  at  the  time  of  the  explosion  walking  upon 
the  sidewalk  immediately  over  the  location  of  said  boiler. 
Two  companions  were  with  him,  between  whom  appellant 
was  walking.  The  force  of  the  explosion  seems  to  have  cen- 
tered at  about  the  point  where  appellant  and  his  com- 
panions were  walking.  The  sidewalk  was  torn  up  and  de- 
stroyed, and  appellant's  companions  received  injuries 
from  which  each  died  the  same  night  Appellant  was  cov- 
ered with  soot  so  that  he  was  almost  unrecognizable,  was 
for  the  most  part  unconscious  for  two  days,  and  received 
severe  and  probably  permanent  injury  about  the  foot, 
besides  a  shock  to  his  nervous  system  of  a  serious  and 
damaging  character.  Under  the  evidence  as  introduced, 
it  is  manifest  that  appellant  received  injuries  which  were 
due  to  the  explosion  of  the  boiler  under  the  sidewalk,  and 
the  question!  to  be  determined  is,  was  there  evidence 
tending  to  show  negligence  on  the  part  of  the  city,  that 
should  have  been  submitted  to  the  jury  ? 

The  evidence  shows  that  the  owner  of  the  premises  ad- 
joining the  sidewalk  under  which  the  explosion  occurred 
employed  a  carpenter  to  finish  the  incompleted  basement  of 
his  building,  put  an  outside  stairway  thirty  inches  in  width 
down  from  the  sidewalk,  and  make  certain  other  repairs  in 
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the  basement  Before  commencing  the  work  the  carpenter 
applied  to  the  secretary  of  the  board  of  public  works  for  a 
permit,  and  after  stating  the  location  of  the  premises  as 
being  within  the  fire  limits,  he  was  referred  by  the  secre- 
tary to  a  Mr.  Josenhans,  the  assistant  building  inspector. 
Mr.  Thomson,  the  city  engineer,  and  also  chairman  of  the 
board  of  public  works,  testified  that  Josenhans  was  the 
assistant  building  inspector,  and  that  applications  for  per- 
mits within  the  fire  limits  were  referred  by  the  secretary 
of  the  board  of  public  works  to  either  the  inspector  or  as- 
sistant inspector  of  buildings.  The  permit  to  do  the  repair 
work  was  issued;  and  the  carpenter,  Mr.  Hamilton,  testi- 
fied that  when  he  applied  for  the  permit  he  also  made  appli- 
cation for  a  permit  to  move  out  under  the  sidewalk  the 
heating  apparatus  then  located  in  the  unfinished  basement 
of  the  building.  He  further  testified  that,  after  he  ex- 
plained what  he  desired  to  do,  the  inspector  told  him  he 
needed  no  permit  to  move  the  heating  apparatus,  and 
then  directed  him  how  to  place  the  boiler  in  the  proposed 
position  under  the  sidewalk.  Hamilton  testified  that  he 
followed  the  directions  of  the  inspector.  The  testimony 
shows  that  up  to  this  time  the  basement  was  not  only  un- 
finished, but  was  simply  a  hole  in  the  ground,  filled  with 
trash  and  rubbish,  and  that  the  space  under  the  sidewalk 
was  in  the  same  condition.  The  outside  of  the  sidewalk 
rested  upon  wooden  blocks  or  piles,  with  a  stringer  running 
lengthwise  of  the  walk,  supporting  wooden  cross  joists 
with  planks  above.  Ordinance  No.  2833  of  the  city  of 
Seattle  provides  as  follows : 

"Section  22.  Any  person  desirous  of  utilizing  the  under 
side  of  the  sidewalks  in  front  of  any  building  owned  by 
him  shall  construct  a  sufficient  stone  or  hard  brick  wall, 
not  less  than  two  feet  thick,  to  be  laid  in  one  part  cement 
and  four  parts  sand,  to  retain  the  roadway  of  the  street*, 
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and  shall  extend  the  side,  division  or  party  walls  of  such 
building  under  the  sidewalk  to  such  curb  wall.  The  side- 
walks in  all  cases  shall  be  of  incombustible  material  entire, 
supported  by  walls  or  iron  beams  in  accordance  with  the 
following  schedule:  (here  follow  details  for  construc- 
tion.)" 7 

It  is  manifest,  under  the  evidence  as  it  now  stands,  that 
the  space  under  the  sidewalk  was  being  utilized  without  a 
compliance  with  the  requirements  of  said  ordinance.  When 
the  owner  of  this  building  sought  to  use  the  space  under 
the  sidewalk,  it#  involved  the  alteration  of  the  building  by 
way  of  the  extension  of  the  side  walls  and  otherwise  as 
required  by  said  ordinance.  Being  in  the  nature  of  an  ex- 
tension to  the  building,  and  for  its  use  and  benefit,  the  work 
therefore  became,  in  effect,  an  alteration  of  the  building  itr 
self.  This  alteration  necessarily  involved  the  use  of  the 
materials  and  the  manner  of  construction  for  the  extended 
side  walls  and  the  sidewalk  and  its  supports  required  by 
the  ordinance  aforesaid,  and  an  inspection  of  the  work  as 
it  progressed  or  when  completed  might  have  disclosed  the 
manner  of  construction,  and  the  location  of  this  boiler, 
with  its  attachments  connecting  it  with  the  main  building. 
Ordinance  No.  2662  provides  that  the  board  of  public 
works  shall  appoint  a  superintendent  of  buildings,  bridges, 
and  wharves.  Among  other  duties  designated  for  him,  §  5 
of  said  ordinance  provides  as  follows : 

"It  shall  be  the  duty  of  the  superintendent  to  visit  each 
house,  building,  wharf  or  bridge  which  may  be  in  the  course 
of  erection,  construction  or  alteration  within  the  limits  of 
the  city  of  Seattle  and  to  see  that  said  building,  bridge  or 
wharf  is  being  erected,  constructed  or  altered  according 
to  the  provisions  of  the  city  ordinances;  that  the  materials 
used  are  suitable  for  the  purpose ;  that  the  structure  is  of 
sufficient  strength  and  solidity  to  answer  the  purpose  for 
which  it  is  designed;  that  the  foundation  is  down  to  the 
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required  depth  to  get  the  best  bearing  that  can  be  obtained, 
and  if  the  nature  of  the  soil  requires  piling,  flagging  or 
lagging,  to  see  that  it  shall  be  done." 

It  is  thus  clearly  made  the  duty  of  the  superintend- 
ent to  examine  and  inspect  each  building  in  course  of 
erection  or  alteration.  It  is  also  provided  that  he  shall 
keep  a  record  of  all  permits  issued.  The  permit  issued  in 
this  instance  specifically  authorized  the  construction  of  a 
stairway  thirty  inches  wide  down  from  the  sidewalk  to  the 
basement,  and  the  application  not  only  disclosed  that  it 
was  the  intention  to  use  at  least  a  portion  of  the  space  under 
the  sidewalk  for  the  stairway  purposes,  but  the  permit 
actually  authorized  it.  In  any  view  of  the  matter,  it  would 
therefore  appear  that  the  city  had  actual  notice  that  some 
alterations  were  being  made  under  that  sidewalk  as  an 
attachment  to,  and  for  the  benefit  of,  that  building,  and  that 
actual  consent  to  make  the  alterations  to  the  extent  re- 
quired for  stairway  purposes  was  given.  We  do  not  think 
it  can  be  said,  as  a  matter  of  law,  that  a  proper  inspection 
of  that  completed  work,  as  required  by  the  ordinances  of 
the  city,  would  not  have  led  to  the  discovery  of  the  entire 
situation  there,  including  the  location  of  the  boiler  and  its 
attachments.  We  think  it  is  at  least  a  question  for  the 
jury  to  determine  whether,  with  the  exercise  of  reasonable 
care  under  the  circumstances,  the  city  should  have  known 
that  this  boiler  was  there  located,  and  the  purposes  for 
which  it  was  so  placed.  Moreover,  as  we  have  seen,  Mr. 
Thomson,  chairman  of  the  board  of  public  works,  testified 
that  Josenhans,  the  assistant  building  inspector,  was  a 
proper  official  to  whom  should  be.  referred  the  matter  of 
permits  for  building  alterations  within  the  fire  limits; 
and  Hamilton,  the  carpenter,  testified  that  he  not  only  told 
Josenhans  that  he  intended  to  place  the  boiler  under  the 
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sidewalk,  but  actually  received  instructions  from  him 
as  to  the  manner  of  placing  it.  We  think,  under  the  -evi- 
dence as  it  now  stands,  that  Josenhans  occupied  such  ia 
position  in  the  premises  as  made  notice  to  him  notice  to 
the  city.  Whatever  notice  was  involved  in  the  conversation 
between  him  and  Hamilton  related  to  something  that  was 
yet  to  be  done,  and  not  to  what  had  been  done,  and  it  is 
urged  that  it  could  not  be  notice  that  the  thing  was  actually 
done.  Strictly  speaking,  it  probably  cannot  be  said  to 
have  been  notice  of  the  thing  actually  accomplished ;  but, 
being  an  expression  of  intention  to  do  a  thing,  we  think  it 
was  such  notice  as  at  least  emphasized  the  duty  of  an  in- 
spection to  discover  what  was  really  done,  and  it  is  for  the 
jury  to  say  whether  that  duty  was  neglected.  If  no  in- 
spection was  ever  made  of  the  premises  after  the  receipt 
of  notice  of  intention  to  place  this  boiler  under  the  sidewalk 
as  an  attachment  to  the  building,  then,  without  other  testi- 
mony, the  jury  would  be  justified  in  finding  that  no 
objection  was  made  by  the  city,  and  that  it  consented 
thereto.  There  is  testimony  in  the  record  to  the  effect  that 
no  inspection  of  the  premises  was  ever  made  by  any  city 
official  either  during  the  progress  of  the  work  or  after  its 
completion.  The  work  of  placing  the  boiler  and  making 
the  alterations  was  done  in  December,  1898,  and  the  ex- 
plosion occurred  in  March,  1899.  Under  all  the  circum- 
stances, we  think  it  cannot  be  said,  as  a  matter  of  law,  that 
the  city  had  no  notice  of  the  existing  conditions ;  and,  for 
further  purposes  of  this  opinion  in  the  consideration  of  the 
motion  for  nonsuit,  it  must  be  held  that  there  was  sufficient 
evidence  to  go  to  the  jury  upon  that  subject 

With  knowledge  of  the  conditions  brought  home  to  the 
city,  what  is  the  status  of  the  case,  without  further  testi- 
mony ?    It  is  a  well-settled  principle  that  a  traveler  upon  a 
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public  highway  has  a  right  to  assume  that  it  is  safe  for 
ordinary  modes  of  travel.  This  principle  is  well  stated 
in  Williams  on  Municipal  Liability  for  Tort,  §  128,  as 
follows: 

"In  the  absence  of  anything  that  would  suggest  to  the 
mind  of  a  man  of  ordinary  prudence  a  peril  of  travel,  a 
person  who  is  passing  along  a  public  highway  is  not  bound 
to  anticipate  danger,  but  has  a  right  to  assume  that  the  mu- 
nicipal authorities  have  made  the  way  reasonably  safe  for 
public  travel  in  the  ordinary  modes.  And  he  may  indulge 
in  this  assumption  as  well  when  he  is  traveling  in  the  night- 
time as  when  he  is  traveling  by  daylight  'A  person  may 
walk  or  drive  in  the  darkness  of  the  night/  says  Chief 
Justice  Hunt  in  Davenport  v.  Ruckrrum,  'relying  upon  the 
belief  that  the  corporation  has  performed  its  duty  and  that 
the  street  or  the  walk  is  in  a  safe  condition.  He  walks 
by  a  faith  justified  by  law,  and  if  his  faith  is  unfounded 
and  he  suffers  an  injury,  the  party  in  fault  must  respond 
in  damages.9 " 

Applying  the  above  rule  to  the  case  at  bar,  we  find,  as 
the  evidence  stands,  that  the  appellant  was  walking  upon  a 
public  highway  of  the  respondent  city,  entirely  unconscious 
of  any  present  danger,  when  he  was  instantly  subjected 
to  great  danger  by  a  violent  explosion  from  a  source  con- 
cealed immediately  under  the  highway  upon  which  he 
walked. 

In  Abilene  v.  Cowperthwaat,  52  Kan.  324  (34  Pac 
795),  a  lot  owner  had  made  a  dangerous  cellarway  under 
a  sidewalk  and  street  in  front  of  his  house,  which  he  cov- 
ered with  a  trap  door.  It  remained  in  that  condition  for 
about  two  months,  when  a  person  traveling  over  the  side- 
walk stepped  upon  the  trap  door,  which  broke  down  and 
precipitated  him  into  the  excavation  below,  causing  severe 
personal  injuries.  It  was  held  that  the  city  could  not  re- 
lieve itself  from  responsibility  because  the  dangerous  open- 
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ing  was  made  by  a  lot  owner,  and,  further,  that  it  was  the 
duty  of  the  city  authorities  to  supervise  the  work  of  cover- 
ing the  cellarway,  and  to  cause  the  use  of  suitable  precau- 
tions to  prevent  accidents.  Under  similar  circumstances, 
it  was  held  in  Morris  v.  Woodburn,  57  Ohio  St  330  (48 
N.  E.  1097),  that  the  injured  party  may  elect  to  sue 
either  the  party  creating  the  nuisance,  or  the  city  for  its 
tort  in  failing  to  discharge  a  duty  imposed  by  law. 

This  court  said  in  Saylor  v.  Montesarw,  11  Wash.  328, 
333  (39  Pac.  653)  : 

"That  this  particular  portion  of  the  street  was  not  in  a 
safe  condition  was  demonstrated  by  what  actually  hap- 
pened thereon.  Respondent  not  only  had  a  right  to  drive 
over  any  portion  of  the  street,  but  a  right  to  expect  that 
all  portions  of  it  were  in  a  safe  condition  for  ordinary 
use." 

In  Hume  v.  Mayor,  74  N.  Y.  264,  injuries  had  been 
received  from  a  wooden  awning  constructed  in  the  street 
The  court,  at  pp.  274,  275  of  the  opinion,  said: 

"Regarding  then  the  ordinance  referred  to  as  still  in 
force  as  is  claimed  by  the  defendant,  it  appears  that  it  re- 
quired that  the  erection  should  be  made  under  the  direc- 
tion of  the  street  commissioner.  If  under  the  direction  of 
that  officer,  or  through  his  neglect  to  supervise  it,  it  was 
constructed  in  a  negligent  and  insecure  manner,  and  in- 
jury to  an  individual  ensued,  the  city  would  be  liable  for 
such  negligence  (Wendell  v.  City  of  Troy,  39  Barb.  337, 
and  S.  C,  4  Keyes,  261),  and  this  liability  would  exist 
even  if  the  defect  were  not  patent  (Ibid.)  If  the  erec- 
tion was  made  without  authority  from  the  city  and  without 
the  approval  or  direction  of  the  street  commissioner,  then 
it  was  an  unlawful  erection  in  the  public  streets  by  an  in- 
dividual for  his  private  purposes,  which  the  jury  have 
found  to  be  obviously  unsafe  and  dangerous  to  persons 
using  the  street,  and  which  it  was  the  duty  of  the  officers 
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of  the  city  to  cause  to  be  removed,  after  having  actual 
or  implied  notice  of  its  existence." 

In  Chicago  v.  Bobbins,  2  Black,  418,  422,  Mr.  Justice 
Davis  says: 

"It  is  well  settled  that  a  municipal  corporation  having 
the  exclusive  care  and  control  of  the  streets,  is  obliged  to 
see  that  they  are  kept  safe  for  the  passage  of  persons  and 
property,  and  to  abate  all  nuisances  that  might  prove  dan* 
gerous ;  and  if  this  plain  duty  is  neglected,  and  any  one  is 
injured,  it  is  liable  for  the  damages  sustained." 

In  Wells  v.  Brooklyn,  41  N".  Y.  Supp.  143,  a  showcase 
was  maintained  on  a  sidewalk  without  permission  of  the 
municipal  authorities;  and  the  city  was  held  liable  for  in- 
juries caused  by  its  fall,  though  it  had  been  securely  fast- 
ened until  the  day  before  the  accident,  when  a  truck  col- 
lided with  it  and  broke  it  loose.  The  contention  was  made 
in  behalf  of  the  city  that  an  essential  element  of  its  liabil- 
ity was  that  the  obstruction  should  have  been  actually 
dangerous  in  the  first  instance,  or  manifestly  likely  to  be- 
come so,  in  the  judgment  of  prudent  men,  and  that,  if 
originally  it  was  neither,  the  fact  that  it  subsequently  de- 
veloped into  a  menace  to  public  travel  did  not  render  the 
municipality  chargeable  with  negligence  for  the  resulting 
injury.  Upon  this  subject  the  learned  writer  of  the  opin- 
ion says  at  p.  145 : 

"I  think  this  is  too  limited  a  view  of  the  rule  of  law 
applicable  to  such  a  case,  both  upon  reason  and  authority. 
When  a  municipality  tolerates  for  years  the  continuance 
of  an  unlawful  obstruction  in  a  public  street,  which  it  is 
in  duty  bound  to  remove  therefrom,  its  action  is  distinctly 
wrongful.  It  must  bear  the  natural  consequences  of  that 
wrongful  action.  Any  unlawful  obstruction  in  a  public 
highway  may  prove  dangerous  to  travelers,  either  from  the 
manner  in  which  it  is  originally  erected,  or  by  reason  of 
accidental  or  other  interference  with  it  by  strangers  to  its 
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erection.  Notice  to  the  municipality,  therefore,  of  its 
presence,  is  notice  that  the  safety  of  public  travel  is  en- 
dangered, or  liable  to  be  endangered.  If,  under  such  cir- 
cumstances, the  obstruction  is  allowed  to  remain,  the  mu- 
nicipality takes  the  risk.  If  injury  ensues,  the  presence 
of  the  obstruction  is  to  be  deemed  the  proximate  cause 
thereof,  for  the  injury  could  not  have  happened  if  the  mu- 
nicipal authorities  had  performed  their  duty.  In  that 
event,  in  the  case  at  bar,  the  showcase  would  not  have  been 
on  Grand  street  at  all,  and  could  not  have  been  loosened 
bv  the  collision  with  the  truck,  or  fallen  upon  the  plain- 
tiff." 

In  the  case  at  bar,  as  we  have  seen,  this  boiler  was  being 
maintained  as  an  attachment  to  a  building,  but  located 
within  the  limits  of  a  public  street,  under  conditions  which 
were  in  violation  of  a  city  ordinance.  If  the  extended 
side  walls,  the  supporting  stone  or  brick  wall  laid  in  ce- 
ment, and  the  stronger  overhead  structure,  had  been  con- 
structed, as  required  by  the  ordinance,  at  places  where  the 
space  beneath  the  sidewalk  is  used,  who  can  say  that  ap- 
pellant would  have  been  injured?  The  defect  in  the 
boiler,  if  there  was  a  defect  in  the  beginning,  may  not 
have  been  patent;  but,  under  the  evidence  as  it  now 
stands,  the  boiler  was  maintained  and  operated  there  for  a 
period  of  three  months  under  unlawful  conditions.  It  may 
therefore  have  been  a  nuisance  which  it  was  the  duty 
of  the  city  to  abate,  whether  there  was  any  apparent 
defect  in  the  structure  of  the  boiler  or  not. 

Appellant  was  injured  by  an  unseen  instrument  explod- 
ing within  the  area  of  the  street  over  which  the  city  had 
control.  We  think,  when  he  had  shown  those  facts  that  a 
prima  facie  case  of  negligence  was  established,  and  that  it 
devolves  upon  the  city  to  show  that  it  exercised  reasonable 
care  in  the  premises,  in  order  to  overcome  the  presumption 
of  negligence  arising  from  the  fact  of  the  explosion.     An 
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explosion  being  a  thing  so  unforeseen  and  unexpected  in 
its  nature,  it  is  held  that  negligence  will  be  presumed,  if 
unexplained.  There  is  some  conflict  in  authority  upon 
this  subject,  but  we  believe  the  better  reasoning  and  the 
weight  of  authority  support  the  above  statement  of  the 
law.  Some  distinction  has  been  made  between  cases  where 
contractual  relations  exist  between  the  parties,  and  those 
where  there  is  no  such  relation ;  it  being  held  that,  when 
such  relation  exists,  proof  of  the  explosion  carries  with  it 
the  presumption  of  negligence,  and  makes  a  prima  facie 
case,  when  such  would  not  be  true  if  the  contractual  rela- 
tion did  not  exist  We  think  the  better  reasoning  is  with 
those  cases  which  hold  that  the  presumption  arises  not 
only  in  favor  of  those  sustaining  contractual  ties,  but  in 
favor  of  all  others  as  well.  The  duty  to  exercise  reason- 
able care  in  the  maintenance  and  operation  of  instrumen- 
talities and  devices  liable  to  explosion  runs  to  all  man- 
kind. In  support  of  this  view,  see  the  following  cases: 
Judson  v.  Giant  Powder  Co.,  107  Cal  549  (40  Pac.  1020, 
29  L.  R  A.  718,  48  Am.  St.  Rep.  146)  ;  Warn  v.  Davis  Oil 
Co.,  61  Fed.  631 ;  Rose  v.  Stephens,  etc.,  Transp.  Co.,  11 
Fed.  438 ;  Illinois  Central  R.  R.  Co.  v.  Phillips,  49  111. 
234;  Posey  v.  Scoville,  10  Fed.  140;  Robinson  v.  New 
York  Centred,  etc.,  R.  R.  Co.,  20  Blatch.  338 ;  Klepsch  v. 
Donald,  4  Wash.  436  (30  Pac  991,  31  Am.  St  Rep. 
936). 

For  the  reasons  hereinbefore  assigned,  we  think  there 
was  such  evidence  as  should  have  been  submitted  to  the 
jury,  and  we  therefore  believe  the  court  erred  in  granting 
the  motion  for  nonsuit.  The  judgment  is  reversed,  and 
the  cause  remanded,  with  instructions  to  grant  a  new  trial. 

Reavis,  C.  J.,  and  Fullebton,  Andebs,  Dunbab, 
Mount  and  White,  JJ.,  concur. 
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City  of  Seattle,  Appellant,  v.  The  L.  H.  Griffith 
Realty  and  Banking  Company  et  ah,  Defendants, 
John  Collins,  Respondent. 

SURETY  ON  NOTE  —  CONDITIONAL  SIGNATURE  —  DELIVERY  WITHOUT 
AUTHORITY  —  EVIDENCE. 

In  an  action  upon  a  promissory  note,  it  is  competent  for  one 
of  the  sureties  to  show  in  defense  that  he  signed  it  under  an  ex- 
press agreement  that  it  was  not  to  be  delivered  or  become  obli- 
gatory until  certain  other  persons  had  signed  it,  of  which  fact 
the  payee  had  knowledge;  and  conversations  had  between  such 
surety  and  the  principal  on  the  note  are  admissible  in  evidence 
for  the  purpose  of  establishing  the  agreement. 

TRIAL  —  ADMISSION  OF  EVIDENCE  —  HARMLESS   ERROR. 

The  action  of  the  court  in  allowing  a  member  of  the  city 
finance  committee  to  testify  as  to  the  duties  of  that  committee 
instead  of  requiring  the  introduction  of  the  city  charter  prescrib- 
ing the  committee's  duties,  was  not  prejudicial  error,  when  such 
testimony  correctly  stated  the  duties  and  was  merely  explanatory 
of  other  testimony  given  by  the  witness,  which  was  conceded  to 
have  been  admissible. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.    Affirmed. 

W.  E.  Humphrey  and  Edward  Von  Tobel,  for  appellant 
William  Martin,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Fullebton,  J. — The  appellant,  the  city  of  Seattle,  sued 
the  respondent  and  others  upon  a  promissory  note.  The 
respondent  answered  to  the  effect  that  he  signed  the  note  as 
surety  upon  the  express  understanding  and  agreement  with 
his  principal,  of  which  the  city  had  knowledge,  that  the 
same  was  not  to  be  delivered  to  the  city,  or  to  become  of 
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force  and  effect,  until  certain  other  persons  named  signed 
the  same  as  sureties;  that  the  other  persons  named  failed 
or  refused  to  sign  the  note,  and  that  the  note  was  deliv- 
ered to  the  city  in  violation  of  the  agreement,  and  accepted 
by  it  with  full  knowledge  of  the  terms  and  conditions 
under  which  it  was  signed  by  him.  A  reply  was  filed, 
putting  the  allegations  in  the  answer  at  issue,  and  a  trial 
had  before  a  jury  which  resulted  in  a  verdict  and  judgment 
for  the  respondent. 

The  appellant  first  assigns  as  error  the  ruling  of  the 
court  permitting  the  respondent  and  the  representative  of 
the  principal  on  the  note,  who  presented  the  note  to  the 
respondent  for  his  signature,  to  testify  to  the  agreement 
set  out  in  the  answer.  From  the  form  in  which  the  objec- 
tion appears  in  the  record,  it  is  somewhat  difficult  to  ascer- 
tain whether  the  objection  went  to  the  agreement  as  a 
defense  to  the  action,  or  to  the  manner  in  which  the  re- 
spondent sought  to  prove  the  agreement;  and  we  regret  to 
say  the  appellant  has  not  made  the  point  any  clearer  in 
his  brief.  Considering  the  objection  from  either  view, 
however,  we  do  not  find  error  in  the  ruling  of  the  court* 
It  was  competent  for  the  defendant  to  show  in  defense  of 
the  action  against  him  upon  the  note  that  he  signed  it, 
under  an  express  agreement  that  it  was  not  to  be  delivered 
or  become  obligatory  until  certain  other  persons  had  signed 
it,  and  that  the  payee  received  it  with  knowledge  of  this 
agreement,  and  without  procuring  such  other  persons  to 
sign  it.  It  was  equally  competent  to  show  this  agreement 
in  the  words  of  the  parties  making  it.  Merely  because  it 
entailed  calling  for  the  conversation  between  the  parties 
did  not  render  the  testimony  objectionabla 

It  is  next  urged  that  the  court  erred  in  permitting  a 
member  of  the  finance  committee  of  the  city  of  Seattle  to 
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state  what  were  the  general  duties  of  that  committee.  It 
is  said  that  the  duties  of  the  finance  committee  are  pre- 
scribed by  the  city  charter,  and  that,  if  it  was  necessary 
to  prove  them  at  all,  it  could  be  done  only  by  introducing 
the  charter.  The  request  to  state  the  duties  of  the  commit- 
tee was  made  of  the  witness  by  the  court,  and  was  prelim- 
inary to  passing  upon  an  objection  to  a  certain  line  of  testi- 
mony made  by  the  appellant's  counsel.  It  may  be  ques- 
tioned, therefore,  whether  it  was  evidence  before  the  jury 
at  all ;  but,  granting  that  it  was  for  their  consideration,  it 
could  not  have  in  any  .manner  prejudiced  the  appellant's 
case.  It  was  but  explanatory  of  the  other  testimony  of 
the  witness,  which  is  conceded  to  have  been  admissible,  and 
it  is  not  pretended  that  these  duties  were  incorrectly 
stated.  Error  without  prejudice,  as  we  have  repeatedly 
held,  is  not  cause  for  reversal. 
The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Dunbar,  Andebs  and,MouNT,  JJ., 
concur. 

White,  J. — I  was  of  counsel  for  the  appellant  in  the 
matter  out  of  which  this  controversy  arose,  and  did  not 
take  part  in  the  decision  of  this  case. 


28    607] 
[No.  4043.    Decided  May  13,  1902.]  *?L  ??• 


Xettie   Blaxney,   Respondent,   v.    Seattle   Electric 
Company,  Appellant. 

STREET      RAILWAY  —  INJURY      TO      PASSENGER  —  NEGLIGENCE  —  SUFFI- 
CIENCY  OF  EVIDENCE. 

In  an  action  against  a  street  railway  company  to  recover  for 
injuries  received  while  a  passenger  on  one  of  the  defendant's 
cars,  where  the  negligence  alleged  was  in  suddenly  starting  the 
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car  bo  as  to  throw  plaintiff  from  the  platform,  the  plaintiff  should 
be  non-suited  when  the  evidence  shows  she  attempted  to  alight 
from  the  car  while  it  was  In  motion,  without  having  notified  the 
conductor  of  her  desire  to  get  off,  and  was  thrown  or  fell  upon  the 
street;  all  the  testimony,  aside  from  that  of  plaintiff,  being  that 
there  was  no  sudden  starting  of  the  car  sufficient  to  throw  a  pas- 
senger from  the  platform. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Geobge  Meade  Emoby,  Judge.    Reversed. 

Struve,  Allen,  Hughes  &  McMicken,  for  appellant 
Rcmsberg  &  Simmonds,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — The  appellant  operates  an  electric 
street  car  line  in  the  city  of  Seattle.  The  respondent 
brought  this  action  against  it  to  recover  for  personal  in- 
juries received  by  her  while  a  passenger  upon  one  of  its 
cars.  The  respondent  testifies  that  she  entered  the  car  at 
Fremont,  intending  to  ride  from  thence  to  the  intersection 
of  Third  and  Pike  streets;  that  the  car  did  not  stop  at 
Third  and  Pike  streets,  and  she  was  carried  on  further 
towards  the  business  portion  of  the  city.  She  says  that  as 
the  car  approached  the  intersection  of  Spring  and  Second 
streets  she  looked  for  the  conductor,  and  saw  him  in  the 
front  part  of  the  car,  collecting  fares,  but,  as  there  were 
people  standing  in  the  aisle,  she  was  unable  to  attract  his 
attention;  that  she  then  determined  to  ride  to  the  next 
street, — Madison, — where  she  knew  the  car  always  stopped 
because  of  the  intersection  of  another  railway  line;  that 
as  the  car  continued  to  approach  Spring  street  it  was 
slowed  down,  and,  thinking  it  was  going  to  stop,  she  left 
her  seat,  and  went  to  the  rear  platform,  intending  to  alight 
when  the  car  came  to  a  full  stop;  that  after  she  reached 
the  platform  the  car  started  with  a  jerk,  and  that  is  all  she 
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remembers  until  she  felt  some  one  pieking  her  up  from  the/ 
pavement  in  the  street.  She  admits  that  she  did  not  notify 
the  conduetor  of  her  plaee  of  destination,  and  that  she  gave 
him  no  notice  that  she  desired  to  alight  at  Spring  street- 
While  she  denies  that  she  was  in  the  act  of  leaving  the  ear 
at  the  time  the  car  jerked,  she  admits  that  a  man  got  off 
the  ear  just  ahead  of  her,  and  that  she  was  preparing  to 
alight,  but  does  not  rememl)er  the  particular  part  of  the 
platform  on  which  she  was  standing  at  the  time  she  fell, 
nor  does  she  know  at  what  place  in  the  street  she  fell.  To 
prove  the  manner  in  which  the  car  was  operated  at  the 
time,  she  called  the  motorman,  who,  at  some  time  previous- 
to  the  trial,  had  left  the  employment  of  the  appellant  com- 
pany, lie  testified  that  as  the  car  approached  Spring 
street  he  threw  off  the  current,  applied  the  brakes,  and 
slowed  down  the  car,  so  as  to  be  able  to  stop  at  Spring  street 
in  case  he  received  a  bell  so  to  do ;  that  as  he  got  well  across, 
but  while  yet  in  the  street,  and  receiving  no  bell  to  stop,  he 
loosed  the  brakes  and  allowed  the  car  to  roll  towards  the 
next  street,  where  he  was  required  to  stop.  lie  says  further 
that  there  was  no  considerable  grade  at  that  place,  that 
there  was  no  increase  in  the  speed  of  the  car,  and  that  it 
was  going  at  the  rate  of  about  three  miles  an  hour.  Another 
witness  called  by  respondent,  who  was  standing  on  the 
platform  at  the  time  she  fell,  says,  in  his  direct  exam- 
ination, that  the  car  had  pretty  nearly  stopped  when  the 
respondent  reached  the  platform ;  being  asked  to  state  what 
then  happened,  he  answered,  "Well,  the  car  started  up 
and  she  fell  off,  that  is  all."  On  cross  examination  he 
said  she  had  reached  the  step  of  the  car,  and  was  stepping 
off  to  the  ground,  when  the  accident  happened.  Still  an- 
other witness  called  by  her  says  he  was  standing  on  the 
front  platform  at  the  time  of  the  accident ;  that  the  car, 
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as  it  approached  Spring  street,  was  slowed  down  to  about 
three  miles  an  hour ;  that  there  was  but  little  grade  between 
Spring  and  Madison  streets,  and  that  there  was  no  jerk  or 
increase  in  the  speed  of  the  car  between  those  places.  He 
also  says  he  saw  the  respmident  as  she  was  getting  up  from 
the  pavement  where  shewiad  fallen,  and  that  this  was  in 
front  of  a  certain  store,  which  is  conceded  to  be  midway 
lx>tween  Spring  and  Madison  streets.  It  was  in  evidence 
also  that  the  car  was  a  large  one,  some  forty  feet  in  length, 
and  was  carrying  at  the  time  about  80  passengers,  many  of 
■whom  were  standing,  occupying  not  only  the  aisle  of  the 
ear,  but  the  front  and  the  rear  platforms  as  well.  This 
is,  in  substance,  all  of  the  evidence  of  the  respondent, 
except  as  to  injuries  and  damages  suffered.  On  the  part 
of  the  appellant  it  was  shown,  and  it  stands  in  the  record 
uncontradicted  and  unquestioned,  that  the  appellant  did 
not  fall  at  the  crossing  of  Spring  street,  but  a  point  near 
the  middle  of  the  next  block,  at  least  120  feet  distant  from 
Spring  street.  All  of  the  appellant's  witnesses  who  testify 
on  the  question,  support  the  statement  of  the  niotorman 
and  the  other  witness  of  the  respondent  to  the  effect  that 
there  was  no  jerk,  or  sudden  starting,  or  increase  of  the 
speed  of  the  car  after  it  entered  Spring  street  until  it 
stopped  at  Madison ;  one  saying  that  it  went  on  easily, — 
not  faster  than  a  good  walk.  Four  of  these  witnesses, 
who  were  in  a  position  to  see  the  accident,  also  support  the 
statement  of  respondent's  witness  to  the  effect  that  she 
was  in  the  act  of  getting  off  the  car  when  she  fell,  saying 
that  she  did  not  step  off  the  car  properly,  falling  on 
stopping  to  the  ground.  A  witness  who  got  off  the  car  just 
in  front  of  her,  and  another  who  followed  immediately  after 
her,  Ixrth  say  that,  she  stepped  directly  out  from  the  car  en 
getting  off,  and  fell  over  in  the  direction  the  car  was  going. 
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This  also  agrees  with  her  own  statement  to  the  effect  that 
she  fell  on  her  side  in  the  direction  the  car  was  going. 
At  the  conclusion  of  all  the  testimony  the  appellant  chal- 
lenged the  sufficiency  of  the  evidence  to  entitle  the  respond- 
ent to  recover,  and  moved  the  court  to  withdraw  the  case 
from  the  jury  and  enter  judgment  for  the  appellant.  The 
challenge  and  motion  were  overruled  by  the  court,  where- 
upon the  case  was  submitted  to  the  jury,  which  returned  a 
verdict  for  the  respondent.  The  ruling  of  the  court  in 
this  behalf  is  assigned  as  error. 

In  order  for  the  respondent  to  recover  of  the  appellant 
for  her  injuries,  it  was  incumbent  upon  her  to  allege  and 
prove  some  act  of  negligence  on  its  part,  and  that  such  act 
of  negligence  was  the  proximate  cause  of  her  injuries.  In 
her  complaint  she  alleges  this  act  of  negligence  to  be  the 
sudden  starting  of  the  car  upon  which  she  was  riding, 
throwing  her  from  a  position  thereon  where  die  had  a 
right  to  be  to  the  ground.  Laying  aside  the  respondent's 
own  statement,  it  is  plain  that  there  is  nothing  in  the  evi- 
dence which  even  remotely  tends  to  support  this  allega- 
tion. The  witness  whose  language  we  quote  from  does  not 
do  so.  Taken  altogether,  his  statement  is  that  the  car  in- 
creased its  speed  while  the  respondent  was  in  the  act  of 
stepping  from  car  step  to  the  ground,  and  that  these  acts, 
combined,  were  the  cause  of  her  fall;  not  that  she  was 
thrown  from  the  platform  of  the  car,  or  from  the  car  step, 
because  of  the  accelerated  motion  of  the  car.  It  need 
not,  of  course,  be  argued  that  a  woman  of  mature  years 
and  discretion  cannot  recover  from  a  street  car  company 
for  injuries  received  by  her  while  attempting  of  her  own 
volition  to  alight  from  one  of  its  cars  while  the  same  is 
in  motion ;  nor  need  it  be  argued  that  it  is  not  negligence 
per  se  to  increase  the  speed  of  a  car,  nor  that  it  is  not  neg- 
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ligenco  to  do  so  when  a  passenger  is  in  the  act  of  alighting 
therefrom  unless  the  car  company  knows,  or  could,  by  the 
exercise  of  reasonable  diligence,  have  known,  of  that  cir- 
cumstance; and  this  latter  was  neither  within  the  issues 
nor  the  proofs  of  this  case.  There  is,  therefore,  no  evi- 
dence of  negligence  on  the  part  of  the  street  car  company, 
unless  effect  is  to  be  given  to  the  inference  which  might 
be  drawn  from  the  respondent's  own  statement.  She  says 
that  when  she  reached  the  rear  platform  of  the  car  the 
car  started  with  a  sudden  jerk,  and  that  she  remembers 
nothing  more  until  she  wras  being  picked  up  from  the  paw- 
ment  From  this,  as  we  say,  an  inference  might  be  drawn 
that  she  wras  thrown  from  the  rear  platform  by  a  sudden 
jerk  of  the  car.  But  there  is  here  no  room  to  draw  such  an 
inference.  It  was  shown,  not  only  by  her  own  witnesses, 
but  by  the  unquestioned  proofs  of  the  whole  case,  that  the 
accident  did  not  happen  in  that  way.  The  proofs  are 
that  she  was  attempting  to  alight  from  the  car  w?hile  it  was 
in  motion,  and  was  thrown  while  making  the  attempt  An 
inference  of  fact — that  is  to  say,  that  a  certain  fact  fol- 
lowed from  other  facts  proven — has  the  weight  of  positive* 
evidence  only  when  the  inference  sought  to  be  drawn  is  the 
natural  and  necessary  result  of  the  other  facts  shown,  and 
when  to  deny  the  inference  is  to  deny  the  facts  from  which 
it  is  deduced.  When  it  is  only  the  probable  result  of  the 
facts  shown,  and  the  plaintiff  shows  by  his  own  testimony 
that  the  fact  that  might  be  inferred  from  the  other  facts 
did  not  occur,  recovery  must  be  had,  if  recovery  be  had 
a  I  all,  upon  the  facts  shown.  It  cannot  be  had  upon  in- 
ferences of  fact,  contrary  thereto.  We  have  not  overlooked 
the  statement  of  the  respondent  to  the  effect  that  she  did 
not  intend  to  get  off  the  car  while  it  was  in  motion.  The 
proofs,  however,  are  not  aided  by  this  statement.    It  must 
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be  remembered  that  she  was  testifying  concerning  her  in- 
tentions between  the  time  she  left  her  seat  and  the  time 
the  car  jerked.  She  does  not  say  that  she  did  not  after- 
wards intend  differently,  nor  could  she  consistently  do  so, 
for  the  period  of  time  between  the  jerk  of  the  car  and  the 
time  she  was  picked  up  from  the  pavement  is  covered  by 
her  lapse  of  memory.  We  say  "lapse  of  memory,"  be- 
cause it  is  not  shown,  nor  even  contended,  that  she  did  not 
at  all  times  have  the  full  possession  of  her  faculties. 

We  conclude,  therefore,  that  there  was  no  evidence  of 
negligence  entitling  the  respondent  to  recover.  The  judg- 
ment is  reversed,  and  the  cause  remanded,  with  instruc- 
tion to  grant  the  motion. 

Reavis,  C.  J.,  and  Hadley,  Dunbar,  Anders,  Mount 
ami  White,  J.T.,  concur. 


[No.  3911.    Decided  May  14,  1902.] 

Edith  E.   McAllister,  Appellant,  v.  Alex   McAllis- 
ter, Respondent. 

APPEAL SUFFICIENCY   OF   EXCEPTIONS. 

Where  no  formal  findings  of  fact  and  conclusions  of  law  were 
made  by  the  trial  court,  the  exception  of  plaintiff  to  a  dismissal 
of  her  action,  and  to  the  judgment  reciting  that  she  had  not 
sustained  the  allegations  of  her  complaint,  sufficiently  pointed  out 
the  claim  of  errors  for  the  purpose  of  review  on  appeal. 

DIVORCE  —  GROUNDS  —  CRUEL  TREATMENT. 

A  wife  Is  entitled  to  a  divorce  on  the  ground  of  cruel  treat- 
ment, where  her  husband  compels  her  by  force  to  submit  to  sexual 
intercourse  while  pregnant  and  suffering  from  morning  sickness, 
the  effect  of  which  was  to  make  her  very  sick  at  the  time,  and  to 
undermine  her  health. 

SAME  —  SUFFICIENCY    OF  EVIDENCE. 

The  wife's  testimony  as  to  enforced  sexual  intercourse  during 
pregnancy,  though  denied  by  the  husband,  was  sufficiently  cor- 
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roborated  to  be  deemed  established,  where  it  appeared  that  the 
wife  was  in  fairly  robust  health  at  the  time  of  marriage,  that 
she  left  her  husband  considerably  broken  in  health,  but  rapidly 
recovered  her  normal  condition  as  soon  as  she  got  away  from 
him;  that,  though  the  wife  was  soon  to  become  a  mother  and  was 
penniless,  the  husband  made  no  offer  of  aid  or  support;  and  that 
he  had  contradicted  every  witness  in  the  case  who  testified  to  his 
conduct  towards  his  wife. 

SAME  —  REMANDING    CAUSE   FOB    FUBTHEB   EVIDENCE. 

Where  the  supreme  court  cannot,  owing  to  the  state  of  the 
record  before  it,  make  an  award  affecting  the  property  of  the 
parties  to  a  divorce  suit,  on  reversing  the  decree  of  the  lower 
court  refusing  a  divorce,  it  will  remand  the  case  to  the  lower 
court  for  the  purpose  of  hearing  further  testimony  on  the  ques- 
tion of  property,  with  instructions  to  make  such  provision  for  the 
wife  and  minor  child  as  may  seem  meet  and  equitable. 

Appeal  from  Superior  Court,  Yakima  County. — Hon. 
John  B.  Davidson,  Judge.    Reversed. 

Whitson  &  Parker,  for  appellant 
Henry  J.  Snively,  for  respondent. 

Per  Curiam. — The  appellant  brought  this  action  for 
divorce,  alleging  cruel  treatment  and  personal  indignities 
rendering  life  burdensome.  An  answer  was  filed  to  the 
complaint,  after  which  a  trial  was  had  upon  the  merits, 
resulting  in  a  judgment  dismissing  the  action. 

The  respondent,  at  the  opening  of  the  trial,  objected  to 
the  introduction  of  evidence  on  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  he  urges  the  question  in  this  court.  It  is  argued 
that  the  complaint  states  mere  conclusions  without  speci- 
fication of  what  the  respondent's  acts  were,  and  thus  falls 
within  the  rule  of  Stanley  v.  Stanley,  24  Wash.  460  (<>4 
Pac.  732).  The  complaint  here,  however,  is  much  more 
specific  than  was  the  one  under  consideration  in  that  case. 
It  sets  out  minutely  and  in  detail  the  acts  constituting  the 


McAllister  v.  mcalli  ster.  01 5 

May,  1902.]  Opinion  per  Curiam. 

cruelly  and  personal  indignities  complained  of,  and,  if 
these  acts  are  sufficient  to  justify  the  granting  of  a  divorce 
the  complaint  is  in  no  wise  objectionable. 

The  respondent  next  insists  that  no  exceptions  were 
taken  to  the  findings  of  fact  made  by  the  lower  court,  and 
that  the  cause  cannot  be  reviewed  in  this  court  for  that 
reason.  There  were  no  formal  findings  of  fact  or  con- 
clusions of  law  made  by  the  trial  court.  The  records  show 
that  at  the  conclusion  of  the  evidence  and  the  arguments 
of  counsel  the  court  ordered  the  case  dismissed,  "as  a  case 
for  divorce  on  the  ground  of  cruelty  had  not  been  made 
out."  To  this  the  appellant  duly  excepted.  Afterwards  a 
judgment  of  dismissal  was  entered,  in  which  it  is  recited 
that  the  court  "finds  that  the  plaintiff  has  not  sustained  the 
allegations  of  her  complaint,"  which  was  also  duly  except- 
ed to  by  the  appellant.  The  respondent  doea  not  point 
out  what  further  exception  he  conceives  ought  to  have  been 
taken,  nor  does  he  say  why  he  deems  the  exceptions  taken 
insufficient.  In  our  opinion,  the  exceptions  are  sufficient. 
They  clearly  pointed  out  to  the  trial  court  the  appellant's 
claim  of  errors  in  its  rulings  and  decisions,  and  this  is  all 
that  is  required  by  the  statute.     Bal.  Code,  §§  5050,  05:20. 

The  merits  of  the  controversy  present  a  case  not  alto- 
gether new  in  judicial  annals.  In  the  main  it  is  the  usual 
story  of  a  marriage  between  a  man  in  the  decline  of  life 
and  a  woman  just  entering  ujkhi  her  majority.  It  was  found 
that  tastes,  desires,  habits,  and  views  of  life  formed  and 
acquired  by  one  whose  life  is  well  spent  cannot  readily  be 
laid  aside,  or  be  much  more  readily  conformed  to  by  one 
whose  life  is  at  its  beginning.  As  is  not  uncommon  in 
such  cases,  the  life  of  the  parties  together  began  in  bicker- 
ings, and  ended  in  bitterness,  mutual  hatred,  and  final 
separation.     And  were  this  all  that  was  shown  by  the  rec- 
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ord,  we  would  be  content  to  leave  the  parties,  as  the  lower 
•court  has  left  them,  to  work  out  their  differences  as  best 
they  might;  and  this  notwithstanding  we  cannot  but  regard 
the  evidence  as  showing  the  husband  to  be  the  more  blam- 
nble,  as  it  appears  that  the  wife  was  not  without  fault,  and 
at  times  seems  to  have  l>een  herself  the  aggressor.  But 
the  appellant  charges  the  respondent  with  certain  abuses 
of  his  sexual  privileges,  with  having  by  force  compelled 
licr  to  submit  to  sexual  intercourse  while  she  was  pregnant 
aind  suffering  from  morning  sickness,  the  effect  of  which 
was  to  make  her  very  sick  at  the  times,  and,  taken  with  his 
other  misconduct,  to  gradually  undermine  her  health  .  This 
if  proven,  entitles  her  to  the  relief  demanded  in  her  com- 
plaint It  is  contended,  however,  that  it  is  not  proven ; 
that,  notwithstanding  the  appellant  testified  to  that  state 
of  facts,  it  is  emphatically  denied  by  the  respondent  and 
not  supported  by  any  corroborative,  evidence ;  and,  further, 
that  the  trial  court,  who  had  the  witnesses  l>efore  him,  was 
better  able  to  judge  of  the  truthfulness  of  their  statements 
than  is  this  court,  which  must  determine  the  question  from 
written  evidence.  The  statement  concerning  the  advan- 
tages possessed  by  the  trial  court  in  determining  the  truth- 
fulness of  contradictory  evidence  is  unquestionably  true, 
and  it  is  perhaps  true  that  there  is  no  direct  testimony 
corroborating  the  appellant  on  this  branch  of  the  case, 
but  we  cannot  agree  that  there  is  no  evidence  in  the  record 
at  all  which  does  so.  In  the  first  place,  the  respondent 
felt  compelled  to  contradict  in  some  one  or  more  particu- 
lars every  witness  in  the  case  who  testified  to  his  conduct 
towards  the  appellant,  and  he  was  not  entirely  consistent 
in  his  own  statements  concerning  certain  matters  which  he 
testified  to  at  different  stages  of  the  case.  In  the  second 
place,  it  was  shown  without  contradiction  that  the  appel- 
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lant  was  in  fairly  robust  health  when  the  marriage  took 
place,  that  she  left  him  considerably  broken  in  health,  and 
that  she  rapidly  recovered  her  normal  condition  as  soon 
as  she  got  from  under  his  influence.  Again,  it  appeared 
on  the  trial  that  the  appellant  was  soon  to  become  a  mother 
for  the  first  time.  It  was  shown  that  she  was  penniless 
and  dependent.  These  conditions,  so  far  from  appealing 
to  the  defendant,  did  not  exact  from  hi  in  aft  offer  or  prom- 
ise of  aid  or  support,  or  even  prevent  him  from  saying  it 
was  "absolutely  impossible"  for  the  appellant  and  himself 
to  ever  live  together  again.  It  may  l>e  that  these  facts,  as 
we  say,  do  not  directly  corroborate  the  appellant  in  this 
one  particular,  but,  to  our  minds,  it  indirectly  does  so, 
and  is  sufficient  to  warrant  this  court  reaching  a  contrary 
conclusion  from  the  evidence  than  that  reached  by  the  trial 
court. 

On  the  whale  of  the  record  we  conclude  that  the  appel- 
lant is  entitled  to  a  decree  of  divorce,  and  ,to  a  suitable 
provision  for  her  support  and  maintenance,  and  for  the 
support  and  maintenance  of  her  child,  should  it  be  living. 
Owing  to  the  state  of  the  record,  this  court  cannot  well 
make  an  award  affecting  the  property  without  the  risk 
of  doing  an  injustice  to  one  or  the  other  of  the  parties, 
and  the  cause  will  therefore  be  remanded  to  the  lower 
court,  with  instructions  to  enter  a  decree  dissolving  the 
bonds  of  matrimony  existing  between  the  parties,  and  to 
make  such  provision  for  the  supjmrt  of  the  appellant  and 
her  child,  if  it  be  living,  as  will  to  the  trial  court  seem 
meet  and  equitable,  with  leave  to  hear  such  further  testi- 
mony on  the  question  of  proj>erty  as  either  side  may  de- 
si  ro  to  offer. 
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Isaac  Dossett,  Respondent,  v.  St.  Paul  and  Tacoma 
Lumber  Company,  Appellant. 

APPEALABLE   ORDER  —  ORDER   DIRECTING  RETRIAL   ON    FAILURE   OF   JURY 
TO  AGREE. 

An  order  of  the  court  discharging  a  jury  for  failure  to  agree 
and  referring  the  case  back  for  notice  on  the  assignment  list  for 
a  retrial  thereof,  is  not  the  granting  of  a  new  trial,  and  hence  not 
appealable  under  Bal.  Code,  §0500,  which  authorizes  appeal  from 
an  order  granting  a  new  trial. 

Appeal  from  Superior  Court,  Pierce  County. — Hon. 
William  O.  Chapman,  Judge.    Appeal  dismissed. 

W.  P.  Reynolds,  Herbert  S.  Griggs  and  Arthur  Rem- 
ington-, for  appellant. 

Ellis  &  Fletcher,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  motion  to  dismiss  appeal  and  for  other 
relief.  The  record  shows  that  this  action  was  commenced 
by  respondent  against  appellant  for  its  alleged  negligence 
causing  injuries  to  respondent  while  in  the  employ  of  ap- 
pellant Appellant  filed  a  demurrer  to  the  complaint. 
This  demurrer  was,  after  argument,  overruled.  Appellant, 
after  filing  an  answer,  got  leave  of  the  court  to  file  an 
amended  answer.  Appellant  then  filed  an  amend- 
ed answer,  which,  after  certain  denials  to  allegations  in 
respondent's  complaint,  set  up  defenses  that  respondent  as- 
sumed the  risk,  that  the  injury  was  caused  by  the  act  of  a 
fellow  servant,  and  that  respondent  was  guilty  of  contrib- 
utory negligence.  Respondent  then  filed  a  reply  to  the 
amended   answer,   pleading,   in   effect,   a   general   denial. 
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Respondent  then  gave  notice  of  assignment  for  trial.  The 
cause  was  then,  on  the  7th  day  of  April,  1902,  brought 
on  regularly  for  trial  before  the  court  and  a  jury,  respond- 
ent and  appellant  both  appearing.  Trial  not  being  com- 
pleted on  the  7th,  the  cause  was  continued  until  the  8th 
at  10  o'clock,  at  which  time  it  was  again  taken  up.  Re- 
spondent, on  this  day,  completed  the  introduction  of  tes- 
timony on  his  behalf,  whereupon  the  defendant  moved  the 
court  that  the  court,  as  a  matter  of  law,  direct  the  jury  to 
return  a  verdict  for  appellant.  The  jury  was  then  excused 
and  counsel  for  respondent  and  appellant  proceeded  to  ar- 
gue this  motion  to  the  court.  The  argument  not  having, 
been  concluded  on  this  day,  the  cause  was  continued  until 
the  9th  day  of  April,  at  which  time  the  argument  was  con- 
tinued, and,  after  the  court  had  fully  heard  counsel  for  re- 
spondent and  appellant,  the  court  denied  appellant's  mo- 
tion. Appellant  then  moved  the  court  for  a  nonsuit,  with- 
out desiring  to  argue  the  same,  and  the  motion  was  by  the 
court  denied.  Thereupon  the  jury  was  recalled  to  the  box, 
and  the  trial  proceeded  by  the  introduction  of  testimony  on 
the  behalf  of  appellant,  and  after  all  of  appellant's  testi- 
mony had  been  introduced,  and  respondent's  rebuttal  tes- 
timony introduced,  appellant  again  moved  the  court  that 
the  jury  be  directed  to  return  a  verdict  for  appellant, 
which  motion,  after  argument  by  counsel  for  respondent 
and  appellant,  was  denied  by  the  court.  The  cause  was 
then  continued  until  the  10th  of  April,  at  which  time 
counsel  for  appellant  and  respondent  argued  the  cause  to 
the  jury,  and,  after  their  argument  had  been  completed, 
the  court  charged  the  jury  on  the  law  of  the  case,  and  the 
jury  retired  to  its  jury  room  for  deliberation,  counsel  for 
respondent  and  appellant  agreeing  that  the  jury  might  re- 
turn a  sealed  verdict.    The  jury  deliberated  from  the  time 
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the  cause  was  submitted  to  them  on  the  10th  of  April  until 
10  o'clock  on  the  morning  of  the  11th  of  April,  at  which 
time  the  jury  was  called  into  court,  and  asked  by  the  court 
if  they  had  agreed  upon  a  verdict,  and  upon  their  inform- 
ing the  court  that  they  had  not  agreed  the  court  sent  them 
back  to  their  jury  room  for  further  deliberation.  There- 
after, at  12  o'clock  M.  on  the  same  day,  the  court  again 
called  the  jury  into  open  court,  and  again  asked  them  if 
they  had  agreed  upon  a  verdict.  Upon  their  stating  that 
they  were  unable  to  agree  upon  a  verdict,  the  court  dis- 
charged the  jury  from  further  consideration  in  the  case, 
and  referred  the  case  back  for  notice  on  assignment 
list.  Respondent  then  moved  the  court  to  be  allowed 
to  file  an  amended  complaint^  which  motion,  with  copy  of 
the  proposed  amended  complaint,  was  served  upon  counsel 
for  appellant  on  the  15th  day  of  April,  A.  D.  1902,  notify- 
ing appellant  that  on  Saturday,  the  19th  day  of  April, 
1902,  said  motion  would  be  called  up  for  hearing.  On  the 
17th  of  April,  1902,  appellant  moved  the  court  to  fix  the 
amount  of  a  supersedeas  bond  on  appeal,  which  amount  the 
court  fixed  at  one  thousand  dollars  ($1,000).  On  the  same 
day  appellant  served  upon  counsel  for  respondent  notice  of 
appeal,  appeal  bond,  and  supersedeas  bond,  and  filed  all  of 
the  same  on  the  succeeding  day,  April  18,  1902.  On  Sat- 
urday, the  19th  day  of  April,  A.  D.  1902,  respondent, 
pursuant  to  his  motion  for  leave  to  amend  complaint  and 
his  notice  that  the  same  would  be  called  up  for  hearing  at 
that  time,  called  up  the  same  for  hearing,  at  which  time, 
it  appearing  to  the  court  that  appellant  had  appealed  this 
cause  to  the  supreme  court,  the  court  refused  to  consider 
said  motion  until  after  the  determination  of  said  appeal. 

Section  0500,  Bal.  Code,  provides  for  appeals  to  this 
court.     Sul>divisioii  six  of  that  section  is  as  follows: 
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"From  any  order  affecting  a  substantial  right  in  a  civil 
action  or  proceeding,  which  either,  (1)  in  effect  deter- 
mines the  action  or  proceeding  and  prevents  a  final  judg- 
ment therein;  or  (2)  discontinues  the  action;  or  (3)  grants 
a  new  trial ;  or  (4)  sets  aside  or  refuses  to  affirm  an  award 
of  arbitrators,  or  refers  the  cause  back  to  them." 

The  third  statement  of  the  subdivision  is  the  one  upon 
which  the  appellant  relies  to  sustain  its  appeal.  We  agree 
with  the  appellant  that  the  laws  relating  to  appeals  are 
remedial  statutes,  and  are  entitled  to  the  most  liberal  con- 
struction. The  intent  of  the  legislature  in  enacting  such 
laws  is  the  leading  consideration  where  there  is  a  question 
of  doubt  as  to  the  interpretation  of  the  act.  We  have  no 
doubt  that  the  leading  object  of  the  legislature  in  giving 
the  right,  of  appeal  from  any  order  granting  a  new  trial 
and  the  prevailing  intention  of  the  act  was  to  save  cost 
and  avoid  unnecessary  litigation  involved  in  such  retrial 
when  the  order  therefor  was  erroneous.  But  it  must  not 
be  overlooked  that  we  have  uniformly  held  that,  unless 
there  was  a  clear  abuse  of  discretion  in  granting  a  new 
trial,  this  court  would  not  review  the  order.  The  reason 
given  by  us  for  this  rule  is  that  "Such  an  order  does  not 
conclude  the  rights  of  the  party  against  whom  the  ruling 
is  made.  It  simply  casts  upon  him  the  burden  of  again 
submitting  his  case  to  a  jury."  Holder  r.  Fairharen,  etc., 
7?y.  Co.,8  Wash.  453  (3«Pac.  253).  That  is  all  the  burden 
that  the  law  imposes  upon  the  defendant  in  case  of  a  mis- 
trial. 

In  the  case  at  bar  there  has  been  no  order  of  the  court 
granting  a  new  trial.  There  has  been  a  mixfrial  by  reason 
of  the  failure  of  the  jury  to  agree  upon  a  verdict.  There 
has  been  no  abuse  of  discretion  by  the  court  in  discharging 
the  jury  from  a  consideration  of  the  case  when  they  failed 
to  agree.     The  day  has  long  since  passed  when  courts  are 
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justified  in  carting  juries  about  and  starving  them  into 
submission.  The  appellant,  in  substance,  says,  the  condi- 
tion here  presented  is  that  the  appellant  is  about  to  be 
subjected  to  the  expense  of  another  jury  trial,  for  which  it 
has  no  redress,  whatever  may  be  the  result,  because,  if  the 
judgment  is  finally  in  its  favor,  the  same  will  avail  nothing 
because  of  the  poverty  of  the  respondent.  For  this  reason 
it  contends  the  court  should  review  the  evidence  in  the 
case  that  resulted  in  a  mistrial  in  order  to  determine 
whether  the  court  made  the  proper  rulings  on  the  motions 
for  a  nonsuit  and  for  a  directed  verdict  The  law  express- 
ly provides  for  the  discharge  of  the  jury  after  they  have 
been  kept  together,  and  it  satisfactorily  appears  that  there 
is  no  probability  of  their  agreeing,  and  the  action  shall 
thereafter  be  for  trial  anew.  §§  5006,  5007,  Bal.  Code. 
From  the  matters  disclosed  in  this  record  the  issues  may 
not  be  the  same  in  the  next  trial.  Great  liberality  under 
our  system  is  allowed  in  the  pleadings.  Even  if  the  plead- 
ings are  not  amended,  the  same  evidence  may  not  be  before 
the  jury  in  the  next  trial.  But  there  has  been  no  order 
granting  a  new  trial  in  this  case.  If  this  case  is  resub- 
mitted to  a  jury,  it  will  result  from  the  express  provision 
of  the  statute,  and  not  from  any  order  of  the  court.  The 
action  which  may  result  in  a  re-examination  of  the  issues 
in  this  case  was  the  act  of  the  jury  in  its  failure  to  agree, 
and  not  the  act  of  the  court,  and  no  act  of  a  jury  is  re- 
viewable in  this  court  except  on  appeal  from  a  judgment 
rendered  on  their  verdict.  Buckley  v.  Conley,  16  Wash. 
338  (47  Pac.  735).  Xo  final  judgment  has  been  entered 
in  this  case.  Olsen  v.  Newton,  3  Wash.  429  (30  Pac.  450). 
We  have  held  that,  after  a  demurrer  was  sustained  to  the 
complaint,  and  before  final  judgment  was  entered,  and 
where  the  appeal  was  from  the  order  sustaining  the  de- 


DOSSETT  v.  ST.  PAULt  &  TACOMA  LUMBER  CO.        623 
May,  1902.]  Opinion  of  the  Court— White,  J. 

murrer,  that  the  appeal  was  of  no  avail  because  of  the 
want  of  a  final  judgment,  and  that  to  review  such  an  order 
the  appeal  should  be  from  the  final  judgment  Mason 
County  v.  Dunbar,  10  Wash.  163  (38  Pac.  1003).  The 
motion  for  a  nonsuit  and  for  an  instructed  verdict  was,  in 
effect,  a  demurrer  to  the  evidence,  and  falls  within  the  same 
rule  laid  down  in  the  case  last  cited. 

To  entertain  this  appeal  will  be  to  try  the  case  piecemeal. 
We  have  held  that  this  court  will  not  permit  a  cause  to  be 
brought  before  it  by  piecemeal  for  review  unless  clearly 
authorized  to  do  so  by  legislative  enactment.  In  ^Yindt  v. 
Banniza,  2  Wash.  154  (26  Pac.  189),  which  was  an  appeal 
from  an  order  dissolving  an  attachment  when  the  statute 
at  that  time  did  not  allow  an  appeal  in  express  terms  from 
such  an  order,  and  it  was  claimed  that  such  an  order  was 
a  ''proceeding"  in  the  action,  and  appeals  were  allowed  "in 
all  actions  and  proceedings,"  we  said : 

"We  are  aware  that  appeals  from  orders  discharging  or 
sustaining  attachments  are  provided  for  by  statute  in  some 
of  the  states;  and  it  may  be  said  that  our  statute  is  broad 
enough  to  cover  such  cases.  Our  reply  is:  It  is  broad 
enough,  but  too  indefinite.  Taken  in  a  literal  sense,  it 
would  permit  an  appeal  from  any  and  every  interlocutory 
order  and  decision  made  in  the  progress  of  an  action.  Or- 
dinarily speaking,  every  step  taken  in  an  action  is  a  pro- 
ceeding; and;  if  every  proceeding  were  appealable,  then 
this  court  might  be  compelled  to  sit  in  judgment  upon  the 
ruling  of  the  lower  court  in  changing  the  place  of  trial  of 
an  action,  or  in  overruling  a  demurrer.  We  do  not  be- 
lieve the  legislature  intended  that  the  word  should  be 
understood  in  any  such  sense.  But  we  do  believe  that  the 
court  should  not  depart  from  the  well  known  and  estab- 
lished principles  of  the  common  law,  and  permit  a  cause  to 
be  brought  before  it  by  piecemeal  for  review,  unless  clearly 
authorized  so  to  do  by  legislative  enactment." 
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"A  new  trial  is  a  re-examination  of  an  issue  [of  fact]  in 
the  same  court  after  a  trial  and  decision  by  a  jury,  court, 
or  referees."    Bal.  Code,  §  5070. 

This  definition  contemplates  in  jury  trials  a  decision  of 
the  issue  by  the  jury.  Tins  is  wholly  lacking  in  this  case. 
This  court  has  repeatedly  held  that  the  words  "new  trial," 
as  found  in  subdivision  C,  §  6500,  Ballinger's  Code,  are 
to  be  construed  as  defined  in  §  5070,  Id. 

"The  technical  terms  and  phrases  of  the  law,  when  found 
in  a  statute,  must  be  taken  in  their  proper  technical  sig- 
nification, unless  there  is  something  in  the  context  to  show 
that  they  were  intended  to  bear  a  different  meaning.  Es- 
pecially on  subjects  relating  to  courts  and  legal  process, 
the  legislature  are  to  Ijo  considered  as  speaking  technically, 
unless,  from  the  statute  itself,  it  appears  that  they  used 
I  lie  terms  in  a  more  ]x>pular  sense."  Black,  Interpretation 
of  Laws,  p.  130. 

Section  5071,  Bal.  Code,  enumerates  the  grounds  on 
which  a  new  trial,  as  defined  in  §  5070,  may  be  granted, 
and  the  disagreement  of  the  jury  is  not  one  of  these 
grounds.  Therefore  the  re-examination  of  the  issues  which 
may  result  from  such  disagreement,  is  not  a  new  trial  in 
the  sense  used  in  the  statute  giving  the  right  of  appeal 
from  an  order  granting  a  new  trial. 

"Courts  of  justice  can  give  effect  to  legislative  enact- 
ments only  to  tbe  extent  to  which  they  may  bo  made  opera- 
tive by  a  fair  and  liberal  construction  of  the  language  used. 
It  is  not  their  province  to  supply  defective  enactments  by 
an  attempt  to  carry  out  fully  the  purposes  which  may  be 
supposed  to  have  occasioned  those  enactments.  This  would 
be  but  an  assumption  by  the  judicial  of  the  duties  of  the 
legislative  department."    Swift  v.  Luce,  27  Me.  285. 

While  the  consideration  in  view  by  the  legislature  in 
giving  an  appeal  from  an  order  granting  a  new  trial  was 
to  save  the  costs  of  a  second  trial,  and  to  put  an  end  to 
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litigation,  these  considerations  cannot  override  the  clear 
language  used  in  the  statute  itself,  and  give  an  appeal  from 
other  orders  not  mentioned  in  the  statute.  Here  the  lan- 
guage is  plain.  There  is  no  room  for  construction.  Our 
statute  on  appeals  is  specific,  and  the  orders  sought  to  be 
appealed  from  in  this  case  have  as  well  established  and 
recognized  designation  as  has  an  order  which  grants  a  new 
trial.  Xone  of  these  orders  are  enumerated  as  being  inde- 
pendently  appealable.  The  intention  not  to  include  them 
is  plain,  and  there  is  no  necessity  for  entering  the  "realm 
of  purely  speculative  inquiry."  The  case  of  Nelson  t\ 
Denny,  2G  Wash.  32v7  (07  Pac.  78),  which  appellant  seems 
to  think  sustains  him  in  his  contention,  has  no  application 
to  the  case  at  bar.  In  the  case  of  Nelson  v.  Denny  there 
was  a  final  judgment  on  the  merits.  In  this  case  there  i& 
no  judgment.  The  dissenting  opinion  in  Nelson  r.  Denny. 
in  which  the  writer  of  this  opinion  would  have  concurred 
had  he  been  present  at  the  trial,  is  reasoned  u]M>n  the  theory 
that  there  had  been  a  trial  resulting  in  a  final  judgment. 
The  writer  of  the  dissenting  opinion  says : 

"It  is  no  idle  ceremony  to  try  an  .involved  and  hotly  con- 
tested action.  When  a  litigant  has  once  done  this,  and  has 
been  successful  in  obtaining  a  judgment,  he  ought  not  to  be 
driven  to  re-try  his  cause  before  he  can  review  an  order 
vacating  that  judgment,  unless  the  statute  permits  of  no 
other  construction." 

If  we  fully  comprehend  the  argument  of  the  appellant, 
it  is  contended  that  the  ruling  of  the  lower  court  on  the 
motions  in  question  were  orders  affecting  a  substantial 
right,  which,  in  effect,  granted  a  new  trial  by  causing  a 
mistrial.  The  ruling  of  the  court  on  the  admissibility  of 
testimony  might  with  equal  reason  be  said  to  affect  a  sub- 
stantial right,  and,  if  erroneous,  might  necessitate  a  new 
trial.     It  will  hardly  be  contended  that  an  appeal  would 
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lie  from  such  an  order  independent  of  a  final  judgment. 
The  court,  in  passing  upon  these  motions,  simply  deter- 
mined that  the  evidence  necessitated  the  submission  of  the 
case  to  the  jury.  The  refusal  to  grant  the  motions  was 
similiar  in  effect  to  an  order  or  decision  of  the  court  re- 
fusing to  admit  testimony.  In  this  case  there  has  been  no 
trial,  because  there  has  been  no  decision  on  any  issue ;  there 
is  no  verdict,  and  no  judgment.  Appellant's  claim,  there- 
fore, that  this  evidence,  which  is  barren  of  results,  can  be 
brought  here  for  review  by  a  bill  of  exceptions  has  no 
more  foundation  than  would  exist  should  an  appeal  be 
brought  from  a  mere  ruling  on  the  admissibility  of  the  evi- 
dence. To  grant  appellant's  construction  of  the  statute 
would  be  to  unsettle  well-established  principles,  and  open 
wide  the  door  of  this  court  to  successive  and  unnecessary 
appeals  on  almost  every  order  made  by  the  court  during  the 
progress  of  a  trial. 

The  motion  to  dismiss  the  appeal  at  the  cost  of  the  ap- 
pellant is  granted.    The  rest  of  the  motion  is  denied. 

Reavis,  C.  J.,  and  Fullerton,  Mount,  Hadley  and 
Anders,  JJ.,  concur. 

Dunbar,  J.,  concurs  in  the  result. 


[No.  4143.    Decided  May  31,  1902.] 

"j»  6i»         Robert  Campbell  el  ah,  Respondents,  v.  J.   F.   IIall 
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28  62t>  et  ah,  Appellants. 

gO    6*3 

IS    SH  APPEAL  —  CESSATION    OF    CONTROVERSY. 

IsTm  Where  the  officers  of  a  city  against  whom  a  peremptory  wrtt 

IL.wj  of  mandate  had  issued,  requiring  them  to  issue  liquor  licenses  to 

plaintiffs,  comply  with  such  order  after  taking  an  appeal  there- 
from, it  amounts  to  a  voluntary  satisfaction  of  the  judgment,  in- 
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asmuch  as  the  appeal  itself,  under  Bal.  Code,  §6505,  operated  as 
a  stay  of  execution,  without  the  requirement  of  a  bond  from  the 
city;  and  hence  respondents  are  entitled  to  a  dismissal  of  the 
appeal  on  the  ground  of  a  cessation  of  the  controversy. 

Appeal  from  Superior  Court,  Lincoln  County. — Hon. 
Charles  H.  Xeal,  Judge.    Appeal  dismissed. 

Samuel  B.  Stem,  for  appellants. 

Per  Curiam. — Motion  to  dismiss  appeal.  This  was 
an  action  in  the  nature  of  mandamus  by  respondents  to 
compel  appellants,  as  the  proper  officers  of  the  city  of 
Sprague,  to  issue  to  respondents  a  liquor  license.  The  re- 
lief demanded  by  respondents  was  the  granting  of  a  liquor 
license.  Upon  hearing  of  the  controversy,  the  superior 
court  issued  a  peremptory  writ  of  mandate  ordering  the 
issuance  of  the  license.  Appellants  thereupon  performed 
the  order  required,  and  duly  issued  the  license  and  received 
the  money  therefor. 

The  first  ground  of  the  motion  to  dismiss  assigned  is  that 
there  is  a  cessation  of  the  controversy,  and  wo  think  this 
ground  is  well  taken.  §6505,  Bal.  Code,  provides:  "But 
no  bond  or  deposit  shall  be  required  when  the  appeal  is 
taken  by  the  state,  or  by  a  county,  city,  town  or  school 
district  thereof."  The  action,  although  against  appellants 
in  their  official  capacity,  is,  in  substance,  against  the  mu- 
nicipality. The  statute  therefore  dispenses  with  the  re- 
quisite of  either  an  appeal  or  supersedeas  bond.  The  ap- 
peal of  the  municipality,  then,  of  its  own  force  superseded 
the  execution  of  the  judgment.  The  subsequent  issuance 
of  the  liquor  license,  and  the  receipt  of  the  money  therefor 
by  the  municipality,  was  the  voluntary  satisfaction  of  the 
judgment  in  mandamus  by  the  city.  Under  the  rule  well 
settled  by  this  court,  upon  a  showing  that  the  subject  mat- 
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ter  of  the  controversy  has  ceased,  the  cause  will  be  dis- 
missed. 
Dismissed. 


[No.  4165.     Decided  June  16,  1902.] 

The  State  of  Washington,  Appellant,  v.  Dorset  Nich- 
ols, Respondent 


(  34      84 
85    ^j  SUNDAY  LAW 8  —  POLICE  POWER. 

jfif  240  Tne  enactment  of  Sunday  laws,  requiring  the  cessation   of 

labor  on  the  score  of  the  physical  and  moral  well-being  of  society, 
is  an  appropriate  exercise  of  the  police  power  of  the  state. 

SAME  —  PROHIBITION      OF     BUSINESS  —  CONSTITUTIONAL      LAW  —  DUE 
PROCESS. 

Bal.  Code,  §  7251,  which  provides  that  it  shall  be  unlawful 
for  any  person  to  open  on  Sunday  any  shop,  store  or  building, 
or  place  of  business  whatever,  for  the  purpose  of  trade  or  sale 
of  goods,  wares  and  merchandise,  is  a  legitimate  exercise  of  the 
police  power,  and  does  not  violate  the  constitutional  prohibition 
against  depriving  a  person  of  his  property,  without  due  process 
of  law,  nor  Is  it  an  invasion  of  his  constitutional  right  to  the 
enjoyment  of  life,  liberty  and  property. 

SAME  —  DISCRIMINATION  BETWEEN  CLASSES  OF  BUSINESS. 

The  proviso  to  Bal.  Code,  §  7251,  excepting  from  the  operation 
of  the  statute  hotels,  drug  stores,  livery  stables  and  undertakers 
does  not  violate  the  constitutional  prohibition  against  the  pass- 
age of  laws  granting  to  one  class  of  citizens  privileges  or  im- 
munities which  shall  not  equally  belong  to  all  citizens,  since 
there  Is  no  restriction  on  any  person  engaging  in  the  excepted 
lines  of  business  and  thus  obtaining  equal  advantages  with  all 
others  engaged  therein  (Tacoma  v.  Krech,  15  Wash.  296,  over- 
ruled). 

Appeal  from  Superior  Court,  Walla  Walla  County. — 
Hon.  Thomas  H.  Brents,  Judge.    Eeversed. 

Oscar  Cain,  Prosecuting  Attorney,  for  the  State. 
Sharpstein  &  Sharpstein,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Reavis,  C.  J. — Defendant  was  charged  with  the  crime 
of  "keeping  open  a  place  of  business  for  sale  and  trade  in 
goods,  wares  and  merchandise  on  Sunday,  committed  as 
follows:  ...  on  the  21st  day  of  July,  1901,  in 
the  county  of  Walla  Walla  .  .  .  to-wit,  a  store  for 
the  purpose  of  sale  and  trade  in  goods,  wares,  and  mer- 
chandise upon  the  first  day  of  the  week,  commonly  called 
Sunday."  Upon  arraignment  the  information  was  de- 
murred to  upon  the  ground  that  the  same  does  not  charge 
any  crime  or  offense  against  the  laws  of  the  state  of  Wash- 
ington. The  demurrer  was  sustained,  and  the  state  ap- 
peals. 

The  information  is  framed  under  §  7251,  Bal.  Code, 
which  is  as  follows: 

"It  shall  be  unlawful  for  any  person  or  persons  of  this 
state  to  open  on  Sunday  for  the  purpose  of  trade  or  sale 
of  goods,  wares,  and  merchandise,  any  shop,  store,  or  build- 
ing, or  place  of  business  whatever:  Provided,  That  this 
section  shall  apply  to  hotels  only  in  so  far  as  the  sale  of 
intoxicating  liquors  is  concerned,  and  shall  not  apply  to 
drug  stores,  livery  stables,  or  undertakers.  Any  person 
or  persons  violating  this  section  shall  be  guilty  of  a  misr 
demeanor,  and  on  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  twenty-five  dollars  nor  more  than  one 
hundred  dollars." 

The  only  question  presented  for  review  is  the  validity 
of  the  statute.  The  first  objection  to  the  statute  urged  by 
counsel  for  defendant  seems  to  suggest  that  Sunday  laws 
arenot  within  the  general  police  powers  of  the  state.  It  is  ap- 
propriate to  observe  here  of  this  contention  that  the  uniform 
expression  of  judicial  opinion,  in  an  unbroken  current 
for  centuries,  with  apparently  a  single  exception,  classes 
these  laws  peculiarly  within  the  police  powers  of  the 
state.     The  learning  and  industry  of  counsel  have  favored 
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the  court  with  one  case  entertaining  this  exceptional  view, 
— Ex  parte  Newman,  9  Cal.  502, — which  has  siibse?- 
quently  been  overruled  in  that  jurisdiction  in  Ex  parte 
Andrews,  18  Cal.  678.  In  Bloom  v.  Richards,  2  Ohio 
St  387,  the  court,  by  Judge  Tiiurman,  observed  of  a 
Sunday  law : 

"We  are,  then,  to  regard  the  statute  under  considera- 
tion as  a  mere  municipal,  or  police  regulation,  whose  val- 
idity is  neither  strengthened  nor  weakened  by  the  fact 
that  the  day  of  rest  it  enjoins  is  the  Sabbath  day.  Wis- 
dom jrequires  than  men  should  refrain  from  labor  at  least 
one  day  in  seven,  and  the  advantages  of  having  the  day 
of  rest  fixed,  and  so  fixed  as  to  happen  at  regular  recur- 
ring intervals,  are  too  obvious  to  be  overlooked.  It  was 
within  the  constitutional  competency  of  the  general  as- 
sembly to  require  this  cessation  of  labor,  and  to  name  the 
day  of  rest." 

Mr.  Justice  Field,  in  Ex  parte  Newman,  9  Cal.  502, 
referring  to  the  same  subject,  said: 

"Its  requirement  is  a  cessation  of  labor.  In  its  enact- 
ment, the  legislature  has  given  the  sanction  of  law  to  a  rule 
of  conduct,  which  the  entire  civilized  world  recognizes 
as  essential  to  the  physical  and  moral  well-being  of  so- 
ciety. Upon  no  subject  is  there  such  a  concurrence  of 
opinion,  among  philosophers,  moralists  and  statesmen  of 
all  nations,  as  on  the  necessity  of  periodical  cessations 
from  labor.  One  day  in  seven  is  the  rule,  founded  in  ex- 
perience, and  sustained  by  science.  .  .  .  The  pro- 
hibition of  secular  business  on  Sunday  is  advocated  on  the 
ground  that  by  it  the  general  welfare  is  advanced,  labor 
protected,  and  the  moral  and  physical  well-being  of  so- 
ciety promoted." 

To  the  same  effect  are  the  following  decisions  and  au- 
thorities: Frolickstein  v.  Mobile,  40  Ala,  725;  Shover 
v.  State,  10  Ark.  259;  Scales  v.  State,  47  Ark.  476  (1 
S.  W.  769,  58  Am.  Rep.  768) ;  Warner  v.  Smith,  8  Conn. 
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14;  Gunn  i\  State,  89  Ga.  341  (15  S.  E.  458);  Lanya- 
bier  v.  Fairbury,  etc.,  R.  R.  Co.,  64  111.  243  (  16  Am. 
Rep.  550);  Vogleson/j  v.  State,  9  Ind.  112;  Megowan  t\ 
Commonwealth,  2  Mete.  (Ky.)  3;  State  ex  ret.  Walker  v. 
Judge,  39  La.  An.  132  (1  South.  437);  State  v.  Ambs, 
20  Mo.  214;  Lindenmuller  v.  People,  33  Barb.  548;  So- 
ciety v.  Commonwealth  ex  rel.  Meyer,  52  Pa.  St.  120  (91 
Am.  Dec.  138)  :  Mayor,  etc.,  of  Nashville  v.  Litwk,  12  I*ea, 
499;  Gabel  r.  Houston,  29  Tex.  335;  In  re  Kimg,  46 
Fed.  905;  Ex  parte  Andrews,  18  Cal.  G85;  Ex  parte. 
Burke,  59  CaL  19  (43  Am.  Rep.  231) ;  Ex  parte  Koser, 
00  Cal.  202 ;  State  v.  Baltimore  &  O.  R.  R.  Co.,  15  W. 
Va.  362  (36  Am.  Rep.  803)  ;  Cooley,  Constitutional  Limi- 
tations (6th  ed.),  725;  Tiedeman,  Limitation  of  Police 
Power,  pp.  175-188  ;  Cooley,  Constitutional  Law,  210. 

It  may  well  be  concluded  that  the  power  of  the  legisla- 
ture to  enact  these  laws,  as  an  appropriate  exercise  of  the 
police  power,  is  set  at  rest  by  judicial  authority. 

It  follows  from  the  source  and  nature  of  such  legisla- 
tion that  the  inquiry  into  the  other  objections  urged  by 
counsel  for  defendant — that  the  law  is  void  because  it 
invades  the  rights  of  persons  and  property,  and  deprives 
the  defendant  of  each  without  due  process  of  law,  and  that 
it  discriminates  between  different  classes,  and  is  therefore 
repugnant  to  §  12,  art.  1,  of  our  constitution,  and  the  four- 
teenth amendment  of  the  federal  constitution — is  nar- 
rowed to  an  inquiry  into  the  reasons  or  motive  of  the 
enactment.  The  usual  and  substantially  the  ancient  and 
original,  Sunday  law  prohibited  secular  occupations  on 
Sunday,  excepting  works  of  necessity  or  charity.  In  the 
legislation  of  all  the  states  in  the  Union,  except,  it  seems, 
in  Illinois,  the  substantial  features  of  the  law  are  the 
same.     There  have  been  different  views  in  the  minds  of 
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legislators  as  to  what  particular  acts  were  works  of  ne- 
cessity or  charity.  They  have  been  uniform  in  regard- 
ing all  noisy  occupations  and  amusements  and  trades  as 
within  the  substance  of  the  law.  The  statute  (§  7251, 
supra)  forbids  the  opening  on  Sunday,  for  the  purpose 
of  trade  or  sale  of  all  goods,  wares,  and  merchandise  at 
any  place  of  business  whatever.  Here  is  the  plain  legisla- 
tive expression  that  the  sanitary,  moral,  and  physical  good 
of  the  community  requires  the  cessation  of  these  labors  on 
Sunday.  But  excepted  are  hotels,  drug  stores,  livery 
stables,  and  undertakers.  Certainly,  in  the  view  of  au- 
thority and  well  recognized  principles,  this  is  no  arbi- 
trary exception;  and,  unless  clearly  so,  it  is  not  within 
the  province  of  the  judiciary  to  inquire  further  into  the 
policy  of  the  statute.  The  legislature  is  itself  primarily 
the  judge  of  how  far  police  restrictions  shall  go.  But 
here  it  is  apparent  that  the  recognized  exception  of  works 
of  necessity  or  charity  was  in  the  mind  of  the  legislature. 
That  the  legislature  may  in  the  first  instance  determine 
what  are  works  of  necessity  and  charity  has  been  adjudged 
by  the  highest  authority.  The  general  Sunday  law  of 
Minnesota  prohibited  all  labor  on  Sunday,  excepting 
works  of  necessity  and  charity.  Afterwards  the  legisla- 
ture amended  the  law,  and  provided  "that  keeping  open 
a  barber  shop  on  Sunday  for  the  purpose  of  cutting  hair 
and  shaving  beards  shall  not  be  deemed  a  work  of  neces- 
sity or  charity."  The  supreme  court  of  Minnesota,  in 
State  r.  Petit,  74  Minn.  376  (77  X.  W.  225),  observed 
of  this  proviso  and  the  definition  contained  in  it  of  works 
of  charity : 

"In  the  exercise  of  the  police  power  in  establishing  a  day 
of  rest,  a  very  large  discretion  must  be  allowed  to  the  legis- 
lature in  determining  what  kinds  of  labor  or  business 
should  be  prohibited,  and  what  are  and  what  are  not  works 
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of  necessity  or  charity ;  unless  their  classification  is  mani- 
festly purely  arbitrary,  and  not  founded  upon  any  substan- 
tial distinction  or  apparent  natural  reason  which  suggests 
the  necessity  or  propriety  of  different  legislation,  the  courts 
have  no  right  to  interfere  with  the  exercise  of  legislative 
discretion.  Courts  will  take  judicial  notice  of  the-f  act  that, 
in  view  of  the  custom  to  keep  barber  shops  open  in  the  even- 
ing as  well  as  in  the  day,  the  employees  in  them  work  more, 
and  during  later  hours  than  those  engaged  in  almost  any 
other  occupations,  and  that  this  is  especially  true  on  Sat- 
urday afternoons   and   evenings;  " 

The  same  case,  upon  appeal  to  the  supreme  court  of  the 
United  States,  177  U.  S.  164  (20  Sup.  Ct.  666),  was  re^ 
viewed,  and  the  opinion  of  the  state  court  commended  and 
affirmed,  and  it  was  observed : 

"We  recognize  the  force  of  the  distinctions  suggested 
and  perceive  no  adequate  ground  for  interfering  with  the 
wise  discretion  confessedly  necessarily  exercised  by  the 
states  in  these  matters,  by  holding  that  the  classification 
was  so  palpably  arbitrary  as  to  bring  the  law  into  con- 
flict with  the  federal  constitution." 

In  State  ex  rel.  Walker  v.  Judge,  39  La.  An.  132  (1 
South.  437),  the  constitutionality  of  a  Sunday  law  was 
under  consideration.  Its  salient  object  was  to  require  the 
closing  of  all  places  of  business,  with  the  exception  of  cer- 
tain designated  classes,  from  12  o'clock  on  Saturday  night 
until  12  o'clock  on  Sunday  night  of  each  week,  and  the 
punishment  of  the  violation  thereof  by  criminal  'penalties. 
It  was  urged  that  the  law  conflicts  with  the  fourteenth 
amendment  of  the  federal  constitution,  and  with  the  state 
constitution,  declaring  the  right  to  the  enjoyment  of  life, 
liberty  and  property.  The  court  observed,  in  upholding 
the  validity  of  the  statute : 

"There  exists  a  remarkable  consensus  of  authority  that 
the  establishment  of  a  compulsory  day  of  rest  in  each  week 
is  a  legitimate  exercise  of  the  police  power.     Such  laws 
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have  been  passed  in  nearly  every  state  of  the  Union,  and 
their  constitutionality  has  never  been  successfully  ques- 
tioned in  but  a  single  case  within  our  knowledge,  that  of 
Ex  parte  Newman,  9  Cal.  502,  and  it  was  subsequently 
overruled  bv  the  same  court  in  Ex  parte  Andrews,  18  CaL 
678." 

And  meeting  the  objection  of  inequality,  it  is  observed : 

"It  only  remains  to  consider  the  objection  urged  against 
the  law  on  the  ground  of  inequality,  because  of  the  numer- 
ous exceptions  contained  in  the  act.  The  objection  has  not 
the  slightest  force.  The  law  is  not  unequal  in  any  constitu- 
tional sense.  Xo  person  in  the  state  is  permitted  to  pursue 
any  of  the  prohibited  callings  on  Sunday ;  every  person  is 
at  liberty  to  pursue  those  which  are  excepted.  The  same 
discretion  which  authorized  the  legislature  to  determine 
that  the  public  health,  welfare,  and  convenience  required 
the  adoption  of  the  general  rule  equally  authorized  it  to 
exempt  from  its  oj)eration  certain  specified  callings  on  the 
ground  that  the  public  welfare  and  convenience  would  be 
more  hindered  than  advanced  by  the  suspensions  of  such 
callings.  It  is  not  for  us  to  control  the  lawmaking  power 
is  such  a  case,  or  to  require  it  to  fit  its  laws  to  a  Procrustean 
bed  of  our  own  construction." 

Counsel  for  respondent  have  not  furnished  the  authority 
of  a  case  that  has  adjudged  a  statute  so  broad  as  ours  in- 
valid because  of  its  exceptions  or  on  the  ground  of  inequal- 
ity. On  ihe  contrary,  there  seems  to  be  practical  uniform- 
ity in  the  construction  of  similar  statutes  in  those  courts- 
where  the  question  has  been  raised.  In  Ex  parte  Koserr 
60  Cal.  177,  the  statute  was  §§  300  and  301  of  the  Penal 
Code.  Section  300  declared  that  every  person  w-ho  keejw 
open  on  Sunday  any  store,  work  shop,  bar,  saloon,  banking- 
house,  or  other  place  of  business,  for  the  purpose  of  trans- 
acting business  therein,  was  punishable  by  fine  and  impris- 
onment. Section  301  provided  that  hotels,  boarding  houses* 
barber  shops,  baths,  markets,  restaurants,  taverns,  livery 
stables,  or  retail  drug  stores,  or  such  manufacturing  estab- 
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lishments  as  are  usually  kept  in  continued  operation,  were 
excepted  from  the  operation  of  the  section.  The  validity 
of  this  statute  was  upheld,  against  the  objection  that  it 
was  a  special  law,  and  also  violative  of  §  21,  art.  1,  of  the 
state  constitution,  which  reads,  "Xor  shall  any  citizen  or 
class  of  citizens  be  granted  privileges  or  immunities  which 
upon  the  same  terms  shall  not  be  granted  to  all  citizens ;" 
and  §  11  of  the  same  article,  prescribing  that  "all  laws  of 
a  general  nature  shall  have  a  uniform  operation."  The 
court  observed : 

"The  exclusion  made  by  section  301  was  not  arbitrary 
and  the  discrimination  was  reasonable.  It  was  very  easy 
to  perceive  that  there  are  features  in  the  character  of  th& 
callings  referred  to  in  section  301,  and  in  their  relation  to 
the  community  in  which  they  exist,  which  render  such 
exclusion  proper,  and  one  upon  which  the  legislature  might 
wisely  exercise  its  judgment  in  leaving  them  unaffected  by 
penal  enactment.  .  .  .It  is  consistent  with 

this  view,  to  conclude  and  hold  that  such  a  law  is  a  general 
one,  uniform  in  its  operation,  and  that  by  it  no  privilege 
or  immunity  is  granted  so  as  to  bring  it  in  conflict  with  tho 
clause  of  the  constitution  above  referred  to." 

In  liberman  v.  State,  26  Xeb.  464  (42  X.  W.  419,  18 
Am.  St.  Rep.  791),  a  municipal  ordinance  of  the  city  of 
Lincoln  declared,  in  substance,  that  it  was  unlawful  for 
any  business  house,  bank,  store,  saloon,  or  any  office  to  bo 
open,  or  for  any  person  to  be  admitted  thereto  for  general 
business,  on  Sunday,  excepting  physicians,  telephone  and 
express  offices,  photograph  galleries,  railroad  and  telegraph 
offices,  hotels,  restaurants,  cigar  stores,  eating  houses,  ice- 
cream parlors,  and  fruit  stands.  The  court,  upheld  the 
validity  of  the  ordinance,  ruling  there  was  no  discrimina- 
tion in  the  ordinance  against  the  defendant's  business, 
which  was  that  of  keeping  open  a  store  in  which  was  a 
general  stock  of  ladies'  and  gentlemen's  furnishing  goods. 
In  Bohl  v.  State,  3  Tex.  App.  683,  the  statute  before  the 
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court  was  the  Sunday  law,  which  made  it  a  misdemeanor 
for  any  dealer  in  a  lawful  business  to  sell  or  barter  goods 
on  Sunday,  except  drugs  or  medicines,  within  the  limits  of 
any  city  or  town.  It  was  urged  against  the  validity  of  the 
law  that  it  was  a  special  and  local  one.  The  court  ob- 
served, in  upholding  the  constitutionality  of  the  statute,  or 
any  particular  limits  to  its  operation,  other  than  its  appli- 
cability to  towns  and  cities  alone: 

"The  merchant  and  trader  pursuing  his  business  in  every 
city  or  town  in  the  state  is  equally  alike  subject  to  its  pro- 
visions and  liable  to  its  penalties.  It  appears  to  us  that  it 
might  with  equal  propriety  be  claimed  that  almost  one- 
half  the  laws  found  upon  our  statute  books  are  local.,, 

In  People  v.  Bellet,  99  Mich.  151  (57  N.  W.  1094,  22 
L.  K.  A.  696,  41  Am.  St.  Rep.  589),  a  Michigan  statute, 
making  it  unlawful  for  barbers  to  carry  on  their  business  on 
Sunday,  and  excepting  from  its  operations  such  persons 
as  conscientiously  believed  the  seventh  day  of  the  week 
should  be  observed  as  Sunday,  was  adjudged  valid  against 
the  objection  that  it  was  in  conflict  with  the  fourteenth 
amendment  to  the  federal  constitution,  and  the  provision 
of  the  state  constitution  inhibiting  class  legislation.  The 
court  there  quotes  with  approval  Judge  Cooley's  definition 
of  public  legislation,  as  follows : 

"Laws  public  in  their  objects  may,  unless  express  con- 
stitutional provision  forbids,  be  either  general  or  local  in 
their  application.  They  may  embrace  many  subjects  or 
one,  and  they  may  extend  to  all  citizens,  or  be  confined  to 
particular  classes,  as  minors  or  married  women,  bankers 
or  traders,  and  the  like  .  .  .  The  legislature 
may  also  deem  it  desirable  to  prescribe  peculiar  rules  for 
the  several  occupations,  and  to  establish  distinctions  in  the 
rights,  obligations,  duties,  and  capacities  of  citizens.  The 
business  of  common  carriers,  for  instance,  or  of  bankers, 
may  require  special  statutory  regulations  for  the  general 
benefit ;  and  it  may  be  matter  of  public  policy  to  give  labor- 
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ers  in  one  business  a  specific  lien  for  their  wages,  when  it 
would  be  impracticable  or  impolitic  to  do  the  same  for  per- 
sons engaged  in  some  other  employments.  If  the  laws  be 
otherwise  unobjectionable,  all  that  can  be  required  in  these 
cases  is  that  they  be  general  in  their  application  to  the  class 
or  locality  to  which  they  apply ;  and  they  are  then  public  in 
character,  and  of  their  propriety  and  policy  the  legislature 
must  judge." 

It  is  true,  there  are  two  or  three  cases  that  have  held  an 
act  which  singled  out  the  business  of  keeping  barber  shops 
open  on  Sunday  class  legislation,  but  these  are  opposed  to 
the  overwhelming  weight  of  authority.  One  of  these  is 
Eden  v.  People,  161  111.  296  (43  X.  E.  1108,  32  L.  R  A. 
659,  52  Am.  St.  Rep.  365).  This  was  an  act  of  the  legis- 
lature which  made  it  unlawful  to  keep  open  any  barber 
shop  or  carry  oh  the  business  of  shaving  on  Sunday.  The 
court  declared  the  statute  invalid  on  the  ground  that  it 
was  taking  property  without  due  process  of  law,  and  that  it 
was  special  legislation.    But  the  court  observes : 

"This  state  has  not,  however,  followed  the  other  states 
in  the  adoption  of  the  English  statute,  but  we  have  legis- 
lated on  this  subject  for  ourselves  in  a  manner  thought  to  be 
for  the  best  interest  of  our  people." 

And  in  California  a  statute  prohibiting  bakers  from  con- 
ducting business  on  Sunday  was  similarly  held  invalid. 
But  this  case  is  distinguished  by  the  supreme  court  of  Cal- 
ifornia from  the  more  general  law  under  consideration  in 
Ex  parte  Koser,  supra. 

But  counsel  for  respondent  urge  that  the  case  of  Tacoma 
v.  Krech,  15  Wash.  296  (46  Pac.  255,  34  L.  R  A,  68), 
ought  to  determine  the  invalidity  of  the  Sunday  closing  law 
under  consideration.  In  that  case  the  defendant  was  con- 
victed of  violating  a  city  ordinance  which  prevented  bar- 
bers from  pursuing  their  calling  of  shaving,  or  doing  any 
work  in  connection  with  their  trade,  for  compensation,  on 
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Sunday.  It  was  adjudged  invalid  on  one  ground  that  it 
was  special  and  obnoxious  to  the  provision  of  the  consti- 
tution in  relation  to  special  legislation.  It  was  said  that 
one  class  of  people  was  singled  out,  while  others  were  al- 
lowed to  prosecute  their  work,  and  the  Illinois  and  Cali- 
fornia decisions  are  cited.  It  may  be  observed  of  this  de- 
cision that  the  single  question  of  the  validity  of  this  mu- 
nicipal ordinance  seems  to  have  been  before  the  court  It 
-does  not  appear  what  the  general  policy  of  the  municipality 
was,  or  whether  there  was  any  larger  inclusion  of  prohibit- 
ed business  upon  Sunday  than  that  of  barbers.  But  we  are 
satisfied,  upon  more  mature  consideration,  that  the  con- 
clusion in  Tacoma  v.  KrecK,  supra,  was  wrong,  and  it  is 
now  overruled.  In  24  Am.  &  Eng.  Enc.  Law,  p.  534,  it  is 
said: 

"Ordinances  prohibiting  the  sale  on  Sunday  of  certain 
special  articles  of  trade  have  been  attacked  as  being  class 
legislation  and  making  unjust  discriminations.  The  rule 
is  that  the  municipality  is  vested  with  discretion  as  to  what 
restrictions  upon  trade  are  necessary  for  the  public  welfare, 
and  an  exorcise  of  this  discretion  will  not  be  interfered 
with  by  the  courts  unless  it  is  clearly  unreasonable  or  op- 
pressive." 

In  State  v.  Considine,  16  Wash.  358  (47  Pac.  755),  the 
statute  which  forbade  the  employment  of  females  in  places 
of  amusement  wherein  intoxicating  liquors  were  sold  was 
before  the  court ;  and  it  was  urged  in  objection  to  its  val- 
idity that  it  abridged  the  privileges  and  immunities  of  a 
certain  class  of  citizens,  deprived  them  of  property  with- 
out due  process  of  law,  and  was  special  legislation.  The 
statute  was  upheld,  and  it  was  observed : 

"The  legislature  is  the  supreme  authority,  within  con- 
stitutional limitations,  to  determine  what  is  and  what  is 
not  an  immoral  business  or  a  nuisance,  and,  when  it  has 
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80  determined,  its  enactment  is  valid  unless  the  legislative 
act  is  clearly  partial,  arbitrary  and  oppressive," 

It  is  concluded,  upon  principle  and  authority,  that  the 
statute  under  consideration  is  a  valid  exercise  of  legislative 
power,  and  here  is  the  limit  of  judicial  inquiry. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  herewith. 

Dunbar,  White,  ILldley,  Mount  and  Anders,  JJ., 
concur. 
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J.  R.  Lewis,  Appellant,  v.  City  of  Seattle,  Respondent.         ^  Pf| 

MUNICIPAL  CORPORATIONS  —  STREET  IMPROVEMENTS  —  REASSESSMENTS 
—  PROCEDURE. 

The  fact  that  the  act  relating  to  reassessments  for  the  pur- 
pose of  paying  the  costs  of  local  improvements  (Laws  of  1893, 
p.  226),  declares  in  §§  1  and  2  thereof  that  the  city  council  shall 
by  ordinance  order  and  make  the  reassessments  does  not  re- 
quire the  amount  of  the  assessments  charged  against  each  lot 
to  be  fixed  in  the  first  instance  by  the  city  council,  since  the 
same  act  directs  the  board  of  public  works  or  other  proper  au- 
thority of  such  city  or  town  to  make  a  new  assessment  roll  in 
an  equitable  manner  with  reference  to  benefits  received  and 
certify  the  same  to  the  city  council,  and  by  8  5  of  the  act  it  is  pro- 
vided that  the  council  shall  appoint  a  time  for  hearing  objec- 
tions to  such  assessment  and  shall  have  power  to  correct,  con- 
firm or  set  it  aside. 

SAME  —  INVALIDITY    OF    CHARTER    PROVISIONS  —  METHOD    PROVIDED    BY 
STATUTE. 

Xhe  fact  that  the  system  for  assessing  property  for  local  im- 
provements provided  by  the  charter  and  ordinances  of  a  city 
was  unconstitutional  and  void  would  not  render  nugatory  a  re- 
assessment made  under  Laws  1893,  p.  226,  which  requires  the 
public  authorities  to  proceed  "as  near  as  may  be  in  accordance 
with  the  law  in  force  at  the  time  such  reassessment  is  made," 
since  the  reassessment  act  of  1893  furnishes  a  complete  scheme 
for  a  reassessment  and  §  10  of  the  act  provides  a  city  may   pro- 
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ceed  either  under  the  act  or  under  its  charter,  thus  providing 
an  ample  scheme,  in  spite  of  the  invalidity  of  the  city  "law  in 
force." 

SAME  —  IMPROVEMENTS   COMPLETED  IN   TWO   DIVISIONS. 

The  fact  that  after  a  street  improvement  was  begun  a  portion 
of  it  was  stopped  by  injunction,  and  the  improvement  of  two 
of  the  intermediate  blocks  of  the  street  was  discontinued,  would 
not  invalidate  a  reassessment  for  the  completed  portions  which 
apportioned  the  charges  as  if  the  improvement  were  continuous, 
it  the  charge  made  against  each  lot  was  according  to  the  ben- 
efits received  by  it,  and  the  party  complaining  was  unable  to 
show  actual  Injury  to  himself  resulting  from  the  methods  pur- 
sued in  making  the  improvement  and  the  reassessment  there- 
for. 

SAME LIMITATIONS. 

There  is  no  statute  limiting  the  right  of  a  city  to  levy  a 
reassessment  after  the  original  assessment  has  been  declared 
void. 

SAME  —  CHARGING    COST    OF   INTERSECTING    STREETS    TO   PROPERTY    BEN- 
EFITED. 

Under  Laws  1893,  p.  228,  §  6,  empowering  a  city  to  assess  the 
property  benefited  "for  an  amount  which  shall  not  exceed  the 
actual  cost  and  value  of  the  improvement,"  a  city  is  authorized 
to  include  the  cost  of  intersecting  streets  and  alleys  in  the 
charge  to  the  property  benefited,  and  its  discretion  in  that  re- 
spect is  not  reviewable  in  the  courts. 

SAME  —  INCLUSION    OF    INTEREST. 

In  making  a  reassessment  upon  property  benefited  by  a 
local  improvement,  a  city  is  authorized  by  Laws  1893,  p.  229, 
§  6,  to  include  in  the  assessment  the  interest  accumulated  upon 
the  original  cost  of  the  work.  (Reavis,  C.  J.,  and  Anders  and 
White,  J  J.,  dissent). 

SAME  —  JURISDICTION    OF    COUNCIL    TO    ADD    INTEREST    OMITTED-   FROM 
ROLL. 

Under  Laws  1893,  p.  228,  §  5,  empowering  the  city  council 
to  correct  omissions  in  a  reassessment  roll  upon  the  hearing 
before  it,  after  the  same  had  been  certified  by  the  board  of  pub- 
lic works,  the  council  has  authority  to  increase  the  assessments 
so  as  to  include  accumulated  interest  although  such  interest 
had  not  been  mentioned  in  the  ordinance  ordering  the 
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ment,  nor  included  in  the  roll  as  returned  by  the  board  of  pub- 
lic works. 

LIMITATIONS  —  COMMCNCKMBNT    OF    ACTION — PRESUMPTION     AS     TO 
DATE. 

Where  the  file  marka  on  a  complaint  show  that  the  action  was 
commenced  within  the  statutory  period,  while  the  appearance 
docket  would  indicate  it  had  been  commenced  one  day  later,  in 
the  absence  of  any  showing  of  the  true  date,  the  court  will  pre- 
sume, as  against  the  statute  of  limitations,  that  the  certificate  on 
the  complaint  shows  the  true  date. 

Appeal  from  Superior  Court*  King  County. — Hon.  Wrx- 
j.iai£  Hickman  Moore,  Judge*    Affirmed. 

Oreene  £  Griffiths,  for  appellant. 

Pratt  &  "Riddle  and  W.  E.  Humphrey,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Fullerton,  J. — On  May  3d,  1890,  the  city  council  of 
the  city  of  Seattle  by  ordinance  ordered  that  portion  of 
Jefferson  street  in  the  city  of  Seattle  lying  between  Third 
street  and  Broadway  to  be  graded  and  otherwise  improved 
according  to  certain  plans  and  specifications  theretofore 
prepared  by  the  city  engineer,  and  adopted  by  the  city 
council.  Sealed  bids  were  advertised  for  and  received, 
and  the  contract  for  the  work  was  let  to  the  lowest  re- 
sponsible bidder.  After  the  letting  of  the  contract,  and  af- 
ter the  contractor  had  entered  upon  the  work,  the  city  was 
enjoined,  at  the  suit  of  a  property  holder,  from  prose- 
cuting the  work  along  that  part  of  Jefferson  street  lying 
between  Eighth  street  and  the  alley  between  Eighth  and 
Seventh  streets.  This  injunction  made  it  impracticable 
to  grade  the  street  as  planned  between  the  alley  and  Sixth 
street,  whereupon  the  work  was  abandoned  between  Eighth 
and  Sixth  streets,  but  completed  according  to  the  original 
plans  between  Third  street  and  Sixth  street  and  between 
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Eighth  street  and  Broadway.  Prior  to  letting  the  con- 
tract, the  city  council  created  an  assessment  district,  in- 
cluding therein  such  lots  and  blocks  as  they  deemed  would 
be  affected  by  the  improvement*  and  on  the  completion 
of  the  work  assessed  these  lots  and  blocks  to  pay  the  cost 
of  the  improvement.  This  assessment  was  declared  void, 
by  a  judgment  of  the  superior  court  of  King  county,  on 
February  2,  1897.  On  February  6,  1899,  the  city  coun- 
cil by  ordinance  ordered  a  reassessment  "upon  the  lots, 
blocks,  or  parcels  of  land  which  have  been  benefited  by  the 
improvement  of  Jefferson  street  ...  to  the  ex- 
tent of  their  proportionate  cost,  expense  and  value  there- 
of;" pursuant  to  which  the  board  of  public  works  made 
a  new  assessment  roll  of  the  property  benefited,  in  which 
they  assessed  the  original  cost  of  the  improvement  to  the 
lots  abutting  upon  the  street  "in  an  equitable  manner 
with  reference  to  benefits,"  and  certified  the  same  to  the 
city  council.  This  roll  was,  after  notice  and  hearing, 
duly  approved  and  confirmed  by  ordinance  passed  July 
5,  1899,  which  ordinance  also  provided  that  the  amount 
assessed  should  bear  interest  at  10  per  centum  per  an- 
num from  February  28,  1891,  the  date  of  delinquency 
of  the  original  assessment  The  appellant  is  the  owner 
of  certain  lots  abutting  upon  Jefferson  street,  which  were 
assessed  under  the  reassessment  proceedings,  and,  with 
others,  filed  objections  to  the  regularity  and  validity  of 
the  proceedings  with  the  city  council,  raising  questions 
both  of  fact  and  of  law.  Only  the  legal  questions  were 
urged  on  the  hearing  before  the  council,  which  being 
overruled  appeal  was  taken  to  the  superior  court  of  King 
county.  That  court  confirmed  the  reassessment,  and  this 
appeal  is  from  the  judgment  entered  therein. 

It  is  first  objected  that  the  ordinance  authorizing  and 
directing  the  reassessment  was  insufficient  for  that  pur- 
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pose  in  that  it  did  not  comply  with  the  requirements  of 
§§  1  and  2  of  the  act  of  1893  (Laws  1893,  p.  226),  re- 
lating to.  reassessments  to  pay  the  costs  of  local  improve- 
ments. It  is  urged  that,  inasmuch  as  the  sections  cited 
provide  that  the  city  council  "shall  by  ordinance  order  and 
make'9  a  reassessment,  the  city  council  must,  in  the  initial 
ordinance,  not  only  direct  such  assessment  to  be  made, 
but  must  fix  the  amount  of  the  charge  that  is  to  be  as- 
sessed against  each  particular  lot  and  parcel  of  land; 
that  the  power  of  the  board  of  public  works  or  other 
proper  authority  of  the  city  is  confined  by  the  statute  to 
the  making  of  an  assessment  roll  in  conformity  with  the 
ordinance.  However  plausible  this  contention  may  ap- 
pear from  the  actual  wording  of  the  statute,  it  is  clear 
that  such  is  not  its  intent  and  meaning.  The  statute,  it- 
is  true,  provides  that  the  city  council  shall  "order  and 
make"  a  new  or  reassessment,  but  it  directs  that  "to  this- 
end  the  board  of  public  works  or  other  proper  authority 
of  such  city  or  town  shall  make  a  new  assessment  roll  in 
an  equitable  manner  with  reference  to  the  benefits  re- 
ceived, as  near  as  may  be  in  accordance  with  the  law  in 
force  at  the  time  such  reassessment  is  made,"  and  shall 
certify  the  same  to  the  city  council.  The  act  further 
provides  that,  upon  the  receipt  of  the  assessment  roll  so 
made,  the  clerk  of  such  city  or  town  shall  give  notice  by 
publication  in  the  official  newspaper  of  such  city  or  town 
of  a  time  when  the  council  will  hear  and  consider  ob- 
jections to  the  same  by  parties  aggrieved  by  such  re- 
assessment ;  and  by  §  5 : 

"At  the  time  appointed  for  hearing  objections  to  such 
assessment  the  council  shall  hear  and  determine  all  objec- 
tions which  have  been  filed  by  any  party  interested,  to  the 
regularity  of  the  proceedings  in,  making  such  reassessr 
ment  and  to  the  correctness  of  the  amount  of  such  reas- 
sessment, or  of  the  amount  levied  on  any  particular  lot  or 
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parcel  of  land ;  and  the  council  shall  have  the  power  to 
adjourn  such  hearing  from  time  to  time,  and  shall  have 
power,  in  their  discretion,  to  revise,  correct,  confirm,  or 
set  aside,  and  to  order  that  such  assessment  be  made  de 
novo,  and  such  council. shall  pass  an  order  approving  and 
<x>nfinning  said  proceedings  and  said  reassessment  as  cor- 
rected by  them,  and  their  decision  and  order  shall  be  a 
final  determination  of  the  regularity,  validity  and  cor- 
rectness of  said  reassessment^  to  the  amount  thereof,  lev- 
ied on  each  lot  or  parcel  of  land.  If  the  council  of  any 
such  city  consists  of  two'  houses  the  hearing  shall  be  had 
before  a  joint  session,  but  the  ordinance  approving  and 
confirming  the  reassessment  shall  be  passed  in  the  same 
manner  as  other  ordinances."    Session  Laws  1893,  p.  228. 

Manifestly  the  procedure  here  contemplated  is  that  fol- 
lowed by  the  city  officers  in  the  case  before  us.  It  con- 
templates that  the  city  council  shall  by  ordinance  order 
a  reassessment ;  that  the  board  of  public  works  shall  make 
out  the  reassessment  roll,  in  which  they  shall  assess  the 
cost  of  the  work,  or  so  much  thereof  as  can  lawfully  be  so 
assessed,  to  the  lots  and  parcels  of  land  benefited  accord- 
ing to  benefits,  and  certify  their  proceeding  to  the  city 
council,  which  then  has  the  power  to  make  such  changes 
and  alterations  as  the  justice  of  the  case  may  require,  or 
reject  the  roll  altogether  and  order  another  assessment  to 
be  made.  No  other  construction  will  give  force  and  effect 
to  all  of  the  provisions  of  the  act,  or  render  it  capable  of 
practical  operation.  Certainly,  the  board  of  public  works 
could  not  apportion  the  cost  in  an  equitable  manner  ac- 
cording to  benefits  if  they  must  blindly  follow  an  appor- 
tionment made  by  the  city  council.  $ 

It  is  next  objected  that  the  city  council  was  without 
power  to  order  or  make  this  reassessment  because,  it  is 
contended,  there  was  no  valid  law  in  force  in  the  city  au- 
thorizing an  assessment  of  property  to  pay  the  cost  of  a 
street  improvement.     This  contention  has  its  basis  in  the 
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fact  that  the  first  section  of  the  act  of  1893  requires  the 
board  of  public  works  or  other  authority,  when  making 
the  reassessment  roll,  to  proceed  "as  near  as  may  be  in 
accordance  with  the  law  in  force  at  the  time  such  reas- 
sessment is  made."  The  argument  is>  that  the  phrase, 
"lnw  in  force,"  must  mean  the  city  charter  and  the  ordi- 
nances passed  thereunder  which  provide  the  general 
scheme  for  street-improvement  assessments;  and  as  those 
in  force  in  the  city  of  Seattle  at  the  time  the  ordinance 
was  passed  ordering  the  reassessment  in  the  present  case 
provided  for  an*  assessment  under  what  is  commonly  known 
as  the  frontrfoot  rule,  instead  of  an  assessment  according 
to  benefits,  they  were  unconstitutional  and  void,  and  hence 
there  was  no  law  in  force  in  that  city  under  which  any 
valid  assessment  could  be  made.  Conceding  that  the 
fccheme  provided  by  the  charter  and  ordinances  of  the  city 
for  an  original  assessment  is  obnoxious  because  of  the  rea- 
son stated,  and  that  it  had  no  charter  or  ordinances  author- 
izing a  reassessment,  it  is  manifest  that  the  act  of  1893 
was  intended  to  meet  these  very  objections  and  to  permit 
a  reassessment  to  be  made,  no  matter  what  may  have  been 
the  defect  in  the  law  which  rendered  the  first  reassessment 
uncollectible.  Frederick  v.  Seattle,  13  Wash.  428  (43 
Pac.  364).  It  will  be  noticed  that  this  section  of  the  act 
makes  it  imperative  on  the  part  of  the  board  of  public 
works  or  other  authority  making  the  reassessment,  to  as- 
sess the  property  benefited  according  to  benefits,  regardless 
of  what  may  be  the  requirements  of  the  charter  and  ordi- 
nances of  the  city  in  that  respect,  and  that  to  this  end  they 
are  required  to  pursue  the  law  in  force  only  "as  near  as 
may  be."  It  would  seem,  therefore,  that  had  the  statute  in- 
tended to  make  it  mandatory  in  all  cases  to  pursue  the  char- 
ter and  ordinances  of  the  city  in  making  a  reassessment,  it 
would' be  a  sufficient  compliance  with  the  statute  to  follow 
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them  only  in  those  provisions  which  do  not  conflict  with  the 
statute.  But  the  statute  itself  makes  it  clear  that  this  was 
not  its  purpose.  In  the  sixth  section  of  the  act  it  is  provid- 
ed that  no  omission,  failure,  or  neglect  of  any  officer  of  the 
city  to  comply  with  the  provisions  of  the  law  in  force  shall 
prevent  a  reassessment,  and  in  the  same  section  it  is  de- 
clared to  be  the  true  intent  and  meaning  of  the  act  to  make 
the  cost  and  expense  of  all  local  improvements  payable  by 
the  real  estate  benefited  by  the  improvement,  notwithstand- 
ing the  proceedings  of  the  common  council  or  board  of  pub- 
lic works  or  any  of  its  officers  may  be  found  irregular  or  de- 
fective, "whether  jurisdictional  or  otherwise ;"  and  by  the 
tenth  section  it  is  provided  that  the  act  shall  not  be  con- 
strued as  repealing  the  provisions  then  existing  in  any  city 
charter  for  the  making  of  new  assessments  or  reassessment, 
but  shall  be  construed  as  providing  a  concurrent  remedy  in 
such  cases,  and  that  any  city  whose  charter  provides  for  a 
reassessment  may  proceed  under  the  charter  or  under  the 
provisions  of  the  act  In  other  words,  the  statute  was  in- 
tended to,  and  does  of  itself,  furnish  a  complete  scheme  for 
a  reassessment,  and  such  reassessment  can  be  made  in  a 
proper  case,  under  the  statute,  whether  the  charter  of  the 
city  or  its  ordinances  authorize  a  reassessment  or  not. 
Where  the  city  charter  and  ordinances  do  provide  for  a 
reassessment,  the  city  authorities  may  elect  whether,  they 
will  follow  such  charter  and  ordinances  or  whether  they 
will  follow  the  statute,  but  it  was  not  intended  to  say  that 
there  must  be  found  in  the  charter  and  ordinances  of  the 
city  authority  to  make  a  reassessment  before  the  city  can 
pursue  the  scheme  provided  by  the  statute.  In  the  case  be- 
fore us,  the  city  authorities  followed  the  statutory  scheme, 
and  hence  the  question  is  immaterial  what  may  have  been 
the  provision  of  the  charter  or  ordinances  on  the  matter. 
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It  is  urged  that  Clvne  v.  Seattle,  13  Wash.  444  (43  Pac 
367),  is  contrary  to  this  view  of  the  statute.  It  is  true  that 
the  court  in  that  case  did  say  that,  "if  the  reassessment 
could  he  made  at  all,  it  could  only  he  made  under  the  pro- 
visions of  the  charter  in  force  at  the  time  it  was  made," 
hut  the  court  was  speaking  of  a  reassessment  attempted 
to  he  made  under  a  charter  amendment  authorizing  a  reas- 
sessment, and  to  the  question  whether  a  change  in  the  as- 
sessment district  from  that  originally  established  voided 
the  reassessment  The  question  whether  the  city  author* 
ities,  in  the  absence  of  charter  provisions  and  ordinances, 
could  reassess  under  the  act  of  1893,  was  not  before  the 
court,  and  was  not  intended  to  be  denied. 

It  is  next  said  that  the  reassessment  is  contrary  to  the 
act  of  1893  and  the  charter  of  the  city  because  it  is  an  as* 
sessment  for  two  distinct  improvements.  *  It  is  meant  by' 
this  that,  because  the  judgment  of  the  superior  court  en- 
joined the  improvement  as  originally  planned  on  a  part 
of  the  street,  and  the  city  thereafter  performed  the  work  on 
each  side  of  the  enjoined  portion,  the  work  became  two  sep- 
arate and  distinct  parts,  having  no  such  connection  with 
each  other  as  to  authorize  the  two  portions  to  be  assessed  as 
one  district  Undoubtedly,  it  would  be  a  sufficient  ground 
for  directing  a  modification  of  the  assessment  were  it  shown 
that  the  improvement  of  the  one  part  in  no  wise  benefited 
the  property  adjacent  to  the  other,  and  that  the  method 
of  apportioning  the  cost  pursued  caused  a  part  of  the!  prop- 
erty to  be  assessed  at  a  higher  rate  than  it  would  have  been 
had  the  cost  of  that  part  of  the  work  which  conferred*  the 
benefit  upon  it  been  alone  assessed  to  it;  but  the  fact. that 
the  assessment  was  apportioned  as  if  the  improvement  were 
continuous  will  not  of  itself  render  the  assessment  void. 
The  nature,  character,  and  extent  of  an  improvement  must 
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rest  within  the  discretion  of  the  city  council.  The  law  fixes 
no  metes  or  bounds  in  this  respect,  beyond  which  it  cannot 
go,  further  than  it  may  not  permit  a  gross  abuse  of  such 
discretion.  Whether,  therefore^  the  work  as  ordered  and 
performed  consists  of  disconnected  portions,  or  of  a  con- 
tinuous  portion,  of  a  street,  or  whether  it  consists  of  work 
done  upon  different  streets,  furnishes  no  ground  of  com- 
plaint to  the  individual  property  holder  so  long  as  the  work 
confers  a)  benefit  upon  his  property,  and  he  is  not  charged 
with  a  cost  exceeding  such  benefit  '  Stated  in  another  way, 
this  is  not  a  matter  going  to  the  jurisdiction  of  the  council 
to  make  the  improvement ;  at  most  it  is  but  an  erroneous 
exercise  of  jurisdiction,  available  to  a  complainant  only 
when  he  shows  a  resulting  injury.  This  court  has  repeat- 
edly held  that  all  questions  affecting  the  assessment  proceed- 
ings, not  going  to  the  jurisdiction  of  the  municipality  to 
make  the  assessment,  must  be  taken  before  the  city  council 
on  the  hearing  pending  the  confirmation  of  the  assessment 
proceedings  by  that  body,  and  appealed  therefrom  to  the 
courts,  before  the  courts  have  authority  to  inquire  as  to 
mere  error  therein.  See  the  cases  collected  in  Potter  v. 
Whatcom,  25  Wash.  207  (65  Pac.  197).  The  logical 
deduction  from  this  principle  is  that  the  courts  regard 
errors  in  the  decisions  and  orders  of  the  city  council,  when 
exercising  this  power,  as  it  regards  errors  in  the  judg- 
ments of  tribunals  exercising  judicial  functions ;  that  is  to 
say,  where  the  city  is  shown  to  have  acquired  jurisdiction 
of  the  subject-matter  over  which  it  is  acting,  errors  war- 
ranting a  modification  or  annulment  of  its  decisions  and 
orders  must  be  errors  affecting  some  substantial  right  of 
the  complaining  party  which  operate  to  his  injury.  This 
principle  was  applied  by  this  court  in  Spokane  v.  Browne, 
8  Wash.  317  (36  Pac  26),  where  the  validity  of  a  street 
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assessment  was  in  question.  It  was  there  contended  that 
the  city  had  no  right  to  change  the  method  of  making  and 
collecting  the  assessment,  from  the  manner  provided  by 
ordinance  at  the  time  the  work  was  done,  to  another  and 
different  method,  but  that  the  property  holder  had  a  vested 
right  to  have  the  assessment  made  according  to  the  provis- 
ions of  the  ordinance  existing  ab  the  time  the  improvement 
was  ordered.  The  court  held  there  was  no  such  vested  right 
in  the  property  holders,  using  this  language : 

<rWhat  was  such  vested  right  ?  Not  that  the  assessment 
should  be  collected  in  any  particular  manner,  so  far  as 
property  owners  were  concerned,  but  rather  that  they 
should  not  be  called  upon  to  pay  in  excess  of  a  certain  sum. 
It  does  not  appear  in  this  case  that  the  respondents  have 
been  in  anywise  injured,  or  that  they  have  been  called 
upon  to  pay  in  this  action  or  by  this  levy  any  greater  sum 
than  they  would  have  been  required  to  pay  in  the  original 
scheme  of  assessing  according  to  valuation.  Nor  does  it 
appear  that  they  have  been  asked  or  required  to  make  any 
earlier  payment.  In  our  opinion,  in  order  for  them  to 
attack  the  assessment  it  must  appear  that  it  has  worked  to 
their  injury.  Otherwise  they  nave  no  right  ta  complain, 
for  the  manner  of  making  the  assessment  and  collecting 
the  same  is  otherwise  of  no  consequence  to  them." 

The  statute  of  1893  (§  9)  also  provides  that  the  judg- 
ment of  the  court  on  an  appeal  "shall  be  either  to  confirm, 
modify  or  annul  the  assessment  in  so  far  as  the  same  af- 
fects the  property  of  the  appellant"  It  seems  plain  that, 
if  any  such  power  needs  to  have  been  conferred  by  the  stat- 
ute, the  power  here  given  to  modify  contemplates  that  the 
court  shall  not  dismiss  or  annul  the  assessment  for  errors 
which  do  not  go  to  the  jurisdiction  of  the  city  council  to 
make  the  assessment,  but  shall,  for  such  errors  as  are 
prejudicial  and  require  a  modification,  send  the  proceed- 
ings back  to  that  body,  with  instructions  to  .correct  the  er- 
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Tors,  and  proceed  with  the  collection  of  the  assessment 
after  the  errors  have  been  corrected.  '  This  being  true,- 
it  must  follow  that  errors  which  do  not  prejudice  require 
no  modification  of  the  assessment;  and  that  a  party  com- 
plaining of  errors  in  the  proceedings  must  show  an  actual 
injury  to  himself  resulting  from  such  errors  before  the 
court  is  required  or  authorized  to  interfere.  In  this  case, 
the  appellant  does  not  contend  that  any  actual  injury  was 
caused  him  by  this  particular  action  on  the  part  of  the  city 
counciL  Its  action  was,  therefore,  if  error  at  all,  error 
without  prejudice,  and  requires  no  modification. 

The  next  contention  is  that  the  right  of  the  city  to  levy 
the  reassessment  was  barred  by  the  statute  of  limitations. 
The  original  assessment  was  declared  void  by  the  judgment 
of  the  superior  couit  on  February  2,  1897.  The  ordinance 
ordering  the  reassessment  was  passed  on  March  6,  1899. 
There  is  no  special  statute  limiting  the  time  for  making  a 
reassessment  after  the  original  assessment  has  been  ad- 
judged void,  hut*  if  it  be  admitted  that  the  statute  limiting 
the  time  in  which  an  action  may  be  commenced  to  enforce 
an  assessment  after  it  has  been  levied  applies  to  the  right 
of  the  city  to  make  the  assessment,  the  statute  had  not  run 
between  these  dates,  as  the  right  of  action  is  limited  to  ten. 
years.  Laws  1895,  p./270 ;  State  ex  rel.  Hemen  v.  Ballard, 
16  Wash.  418  (47  Pac.  970) ;  Bowman  v.  Colfax,  17 
Wash.  344  (49  Pac.  551);  Fogg  v.  Hoquiam,  23  Wash. 
340  (63  Pac.  234).  Counsel,  however,  make^the  further 
point  that  more  than  two  years  elapsed  between  date  of 
delinquency  of  the  original  assessment  and  the  time  the 
action  was  instituted  to  enforce  its  collection,  which  re- 
sulted in  the  adjudication  that  the  assessment  wds  void. 
In  the  light  of  the  cases  last  above  cited,  it  would  seem  that 
this,  if  the  record  bore  out  the  contention,  would  not  be  ma- 
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terial,  but  the  record  is  not  certain' as  to*the  dateron>wbich 
the  action  was  actually  commenced.  The  file  marks  on 
the  complaint  show  that  the  action  was  commenced  within 
the  statutory  period,  while  the  appearance  docket  would  in- 
dicate that  it  had  been  commenced  one  dav  later,  and  no 
evidence  was  introduced  tending  to  show  the  true  date. 
The  statutes,  as  they  then  existed,  provided  that  an  action 
should  be  commenced  by  filing  a  complaint^  and  that  the 
clerk  should  indorse  on  the  complaint  a  certificate  of  the 
.filing  thereof,  showing  the  date  of  such  filing;  while  an- 
other section  required  the  clerk  to  keep  an  appearance 
docket,  in  which  he  was  required  to  note  all  appearances  in 
an  action  and  the  time  of  filing  all  pleadings  therein.  The 
court  will  presume,  as  against  the  statute  of  limitations, 
where  these  dates  disagree,  and  no  showing  is  made  of  the 
true  date,  that  the  certificate  on  the  complaint  shows  the 
true  date.  The  statute  of  limitations  cannot)  of  course, 
be  deemed  as  running  during  the  time  in  which  the  city  was 
attempting  to  enforce  the  original  assessment. 

The  city  included  in  the  assessment  the  cost  of  improv- 
ing intersecting  streets  and  alleys.  It  is  contended  that  this 
should  have  been  deducted,  and  that  the  amount  assessed 
against  the  appellant's  property  is  proportionately  too 
large  for  that  reason.  The  act  of  1893  (§6)  empowers  the 
city  to  asses&  the  property  "for  an  amount  which  shall  not 
exceed  the  actual  cost  and  value  of  the  improvement."  Th« 
authority  here  given  is,  we  think,  sufficiently  broad  to 
authorize  the  city  to  include  the  cost  of  improving  inter- 
secting streets  and  alleys  in  the  charge  to  the  property 
benefited,  and  whether  it  will  do  so  or  not  is,  therefore, 
within  the  discretion  of  the  city  council  to  determine. 
Being  so,  it  is  not  reviewable  here. 

Lastly,  it  is  said  that  the  city  council  was  without  juris- 
diction to  provide  for  the  collection  of  interest.    The  ques- 


652  LEWIS  v.  SEATTLE. 


Opinion  of  the   Court — Fuixebtox,  J.         [28  Wash. 

tioh  of  its  power  to  assess,  to  tho  property  benefited  in  a 
reassessment  proceeding,  the  interest  accumulated  upon 
the  original  cost  of  the  work,  is  no  longer  an  open  one. 
The/  statute  (Laws  1893,  p.  229,  §  6)  expressly  provide* 
that  it  may  do  so,  and  in  Northwestern,  etc.,  Bank  v.  Spo- 
kane, 18  Wash.  456,  459  (51  Pac.  1070),  and  Philadel- 
phia Mtge.  &  Trust  Co.  v.  New  Whatcom,  19  Wash.  225 
(52  Pac.  1063),  we  held  the  enactment  valid.  It  i* 
further  urged,  however,  that  the  power  was  erroneously 
exercised  in  the  case  before  us,  to  the  prejudice  of  the 
respondent,  in  that  interest  was  not  mentioned  •  in  the 
initial  ordinance,  nor  was  it  included  in  the  roll  as  re- 
turned by  the  board  of  public  works.  So  far  'as  the 
ordinance  is  concerned,  it  followed  the  general  language 
used  in  the  statute  in  its  directing  part,  and  was  sufficient 
to  authorize  an  assessment  to  the  property  benefited  of  all 
such  sums  as  the  statute  authorized  to  be  so  assessed.  If 
it  were  necessary  or  proper  to  include  interest  in  the  roll 
as  prepared  by  the  board  of  public  works,  it  was  within  the 
power  of  the  city  council,  under  the  section  of  the  statute 
above  quoted  (§5)  to  correct  the  omission;  and  whether 
it  acted  erroneously,  to  the  prejudice  of  the  property  own- 
ers, in  so  doing,  would  depend  upon  the  manner  in  which  it 
was  done.  As  to  this  manner  the  record  is  silent  Neither 
the  proceedings  of  the  city  council  are  in  the  record,  nor 
was  it  shown  on  the  trial  in  the  court  below  how  the  city 
council  proceeded  in  making  the  correction.  As  the  city 
had  power  to  revise  and  correct  the  assessment  roll,  and  the 
power  to  provide  for  the  payment  of  interest  accumulated 
upon  the  original  cost  of  the  work,  the  court  will  not  pre- 
sume, in  the  absence  of  a  showing  what  its  procedure  was, 
that  it  acted  erroneously,  to  the  prejudice  of  the  property 
holders. 
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Finding  no  substantial  error  in  the  record,  the  judgment 
appealed  from  will  stand  affirmed. 

Dunbab,  Mount  and  Hadley,  JJ.,  concur. 

Reavis,  C.  J.,  (dissenting). — We  cannot  assent  to  the 
imposition  of  ten  per  cent  interest  per  annum  from  Febru- 
ary 28,  1891,  the  date  of  the  original  assessment,  until  the 
tax  was  delinquent  under  the  reassessment.  We  think 
the  validity  of  such  an  interest  charge  has  not  been  di- 
rectly before  this  court  or  decided  in  any  former  case.  An 
examination  of  the  two  cases  relied  upon  in  the  opinion  of 
the  majority,  Northwestern,  etc.,  Bank  v.  Spokane,  18 
Wash.  456  (51  Pac.  1070),  and  Philadelphia,  etc.,  Trust 
Co.  v.  New  Whatcom,  19  Wash.  225  (52  Pac  1063),  shows 
that  the  question  was  not  properly  before  the  court  in  the 
first  case  mentioned.  The  suit  in  Northwestern-,  etc.,  Bank 
v.  Spokane,  supra,  was  to  enjoin  a  sale  under  an  assessment 
lien  where  the  property  owner  had  not  appeared  in  the  pro- 
ceedings for  assessment,  and  under  the  well-settled  and 
uniform  decisions  of  the  court  it  was  held  that  the  validity, 
regularity,  and  amount  of  the  assessment  could  not  be  ques- 
tioned in  such  proceeding.  The  property  owner  there  was 
not  permitted  to  question  the  various  items  which  made  up 
the  sum  of  the  tax.  It  will  thus  be  observed  that  the  ques- 
tion of  the  interest  charge  was  not  involved  in  the  ease,  and 
could  not  have  been  deliberately  considered  in  the  brief  and 
incidental  allusion  to  it  in  the  opinion.  Philadelphia, 
etc.i  Trust  Co.  v.  New  Whatcom,  supra,  was  a  suit  against 
the  city  for  failure  to  include  interest,  from  the  date  of 
the  assessment  in  a  reassessment  It  appears  in  that  case 
that  the  contract  for  the  original  improvement  called  for 
the  payment  of  interest.  The  city  did  not  include  interest 
in  the  reassessment^  and  it  was  held  liable  for  such  failure 
upon  the  authority  of  Northwestern,  etc.,  Bank  v.  Spokane, 
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supra.  The  case  was  questioned,  and  the  court  declined  to 
follow  it,  in  Potter  v.  Whatcom,  25  Wash.  207  (65  Pac- 
197).  And  again,  in  Tacoma  Bituminous  Paving  Co.  v. 
Sternberg,  26  Wash.  84  (66  Pac.  121),  it  was  said: 

"The  case  of  Philadelphia  Mortgage  &  Trust  Co.  v.  New 
Whatcom,  19  Wash.  225  (52  Pac.  1063),  cited  by  counsel 
for  appellant,  has  been  virtually  overruled." 

We  believe  that  the  question  of  the  right  to  impose  inter- 
est upon  the  property  owner  in  a  reassessment  from  the 
date  of  the  original  assessment  is  for  the  first  time  directly 
raised  in  the  case  at  bar.  This  is  an  appeal  from  the  pro- 
ceedings of  the  council  in  the  reassessment  which  is  pro- 
vided for  in  §§  8  and  9  of  the  reassessment  law  (Laws 
1893,  p.  226,)  in  which  it  is  provided : 

"Such  appeal  shall  be  tried  in  said  court  as  in  the  case 
of  equitable  causes,  except  that  no  pleadings  shall  be 
necessary." 

To  avoid  confusion,  the  distinction  must  be  clearly  kept 
in  view  between  the  question  presented  here  directly  on  ap- 
peal in  a  trial  de  ivovo  under  the  provisions  of  the  reassess- 
ment statute,  and  any  questions  that  may  be  raised  by 
pleadings  in  the  foreclosure  of  an  assessment  lien,  or  an 
action  to  enjoin  the  collection  of  an  assessment.  In  the 
latter  cases,  the  regularity  and  amount  of  the  assessment 
cannot  be  questioned.  On  appeal,  all  these  questions  are 
presented  anew  to  the  court  for  determination.  The  prin- 
ciple upon  which  a  reassessment  is  authorized  is  well-set- 
tled and  universally  recognized.  It  is  that  where  the  pow- 
er is  vested  to  make  an  original  assessment,  and  the  prop- 
erty assessed  for  benefits  derived  from  the  improve- 
ment, if  the  assessment  be  void  for  any  informality  or  ir- 
regularity, the  moral  obligation  still  exists  to  pay  for  the 
benefits  of  the  improvement,  and,  therefore^  the  legislature 
may  by  a  positive  act,  authorize  a  reassessment  for  the 
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amount  of  the  benefits*  But  the  power  to  reassess  goes  no 
further.  The  reassessment  law  of  1893  provides  in  §  6 
that,  "such  new  assessment  shall  be  for  an  amount  which 
shall  not  exceed  the  actual  cost  and  value  of  the  improve- 
ment, together  with  any  interest  that  shall  have  lawfully 
accrued  thereon.1'  The  only  mention  of  interest,  it  will 
be  seen,  is  such  as  shall  have  lawfully  accrued  thereon, 
and  it  is  upon  this  phrase  "lawful  interest"  that  the  right 
to  impose  an  annual  and,  in  regard  to  time,  indefinite, 
charge  upon  the  cost  and  value  of  the  improvement,  is  as- 
serted here.  It  is  rather  difficult  to  perceive  what  was 
meant  by  "interest  lawfully  accrued  thereon."  The  lan- 
guage, in  its  plain  import,  would  not  authorize  the  levy 
of  any  but  lawful  interest  Whether  this  has  reference  to 
the  established  legal  rate,  or  rather  to  instances  in  which 
the  city  may  have  made  a  lawful  contract  to  pay  interest, 
is  uncertain.  It  is  elementary  knowledge  that  interest  can 
arise  in  two  ways  only, — either  by  contract  between  the 
parties,  or  as  damages  or  penalty  imposed  by  operation  of 
law.  It  seems,  in  the  case  at  bar,  that  the  contract  for  im- 
provement between  the  city  and  the  contractor  does  not  pro- 
vide for  interest,  and  that  none  of  the  assessment  proceed- 
ings mention  interest  until  the  reassessment  ordinance. 
But,  whatever  might  be  the  liability  of  the  city  upon  a  con- 
tract to  pay  interest  from  the  general  fund,  surely  there  is 
no  semblance  of  contractual, relations  between  the  contract- 
or who  undertakes  local  improvements  under  the  local  as- 
sessment and  the  property  owner,  or  between  the  city  and 
the  property  owner.  Can  there  be  accrual  of  interest  be- 
fore any  legal  principal  exists  ?  The  proceedings  in  the 
local  assessment  and  reassessment  are  in  itwitum.  The 
property  owner  has  no  volition,  and  is  nowhere  a  party  to 
the  proceeding,  and  the  tax  or  charge  is  imposed  upon  his 
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property  by  operation  of  law,  and  we  think  it  may  be 
asserted  as  a  fundamental  principle,  from  which  there  is 
found  no  dissent,  that  no  duty,  moral  or  legal,  is  imposed 
on  the  owner  of  property  to  pay  a  charge  or  tax  until  no- 
tice of  the  charge  is  given  to  him.  What,  then,  is  the 
ease  presented  ?  There  was  no  legal  charge  made  against 
the  property  of  appellant  until  the  reassessment  levy  in 
1899.  There  was  no  sum  ascertained  as  the  charge  for 
the  improvement  of  appellant's  property  until  that  date, 
ihe  original  assessment  was  void,  and  imposed  no  duty  or 
obligation  upon  the  taxpayer ;  in  fact,  it  is  because  it  was 
*oid  that  the  reassessment  could  be  made  The  appellant 
oould  not  pay  any  charge  against  this  property.  It  was 
not  ascertained.  There  was  no  one  to  receive  it.  A  per- 
petual injunction  was  granted  against  the  collection  under 
the  original  assessment  The  reassessment  under  the  pro- 
visions of  the  statute  is  made  without  reference  to  any 
valuations  in  the  original  assessment.  It  is  thus  apparent 
that  the  appellant  could  not  ascertain  any  charge  against 
this  property.  He  could  not  pay  any  such  charge  to  any 
authorized  collector.  He  had  had  no  authorized  notice  that 
such  charge  was  levied  against  this  property.  There  had 
been  no  declaration  of  his  delinquency  in  any  form  until 
something  over  eight  years  after  the  local  improvement 
was  made,  when  the  onerous  imposition  of  the  penalty  or 
interest  nearly  doubles  the  charge  against  his  property. 

It  would  seem,  therefore,  that  if  the  reassessment  act 
of  1898  intended  to  impose  such  penalty,  such  law  is  arbi- 
trary, retroactive,  and  punitive  in  its  nature,  and  should 
be  held  invalid  because  it  clearly  violates  the  fundamental 
rights  of  the  appellant 

Anders  and  White,  JJ.,  concur  in  dissenting  opinion. 


BROWN  v.  UNION  SAVINGS  ft  LOAN  ASS'N.  657 

June,  1902.]  Syllabus. 


[No.  3950.     Decided  June  24,  1902.] 

Rosweij,  K.  Brown.,  Respondent,  v.  Union  Savings  and 
Loan  Association,  Appellant. 

PLEDGE   OF    BUILD! NO   AND     LOAN     ASSOCIATION     SHARES  —  CANCELLA- 
TION OF  CERTIFICATE — ACTION  BY  PLEDGEE. 

A  pledgee  of  shares  of  stock  in  a  building  and  loan  associa- 
tion, which  have  been  called  in,  paid  off,  and  canceled  without 
notice  to  him  or  a  demand  for  the  surrender  of  the  certificate 
held  by  him  in  pledge,  has  a  right  of  action  against  the  asso- 
ciation for  the  damages -suffered  by  him  in  consequence  of  the 
destruction  or  conversion  of  such  shares. 

SAME  —  NOTICE    OF    PLEDGE. 

A  corporation  which  pays  off  shares  of  stock  to  the  holder 
thereof  as  shown  on  its  books,  without  the  return  of  the  cer- 
tificate issued  to  him,  does  so  at  its  peril,  since,  under  Bal. 
Code,  ( 4264,  which  provides  that  any  stockholder  may  pledge 
his  stock  by  a  delivery  of  the  certificate,  but  may,  neverthe- 
less, represent  the  same  at  all  meetings  and  vote  as.  a  stock- 
holder, it  is  unnecessary  for  the  pledgee  to  notify  the  corpora- 
tion of  the  pledge  nor  contemplated  by  the  statute  that  the  pledge 
be  shown  on  the  corporate  books  by  a  transfer  of  the  stock. 

SAME  —  MEASURE  OF  DAMAGES. 

Where  a  building  and  loan  association  has  a  defense  against 
the  original  holder  of  a  certificate  of  stock  issued  by  it,  a 
pledgee  of  such  certificate,  who  has  a  right  of  action  for  dam- 
ages against  the  corporation  for  the  conversion  or  destruction 
of  such  shares,  is  entitled  to  recover  only  the  amount  due  him 
from  the  pledgor,  with  interest  accrued  and  accruing  thereon 
at  the  contract  rate;  and  his  measure  of  recovery  would  not  be 
the  full  value  of  the  stock  at  the  date  of  conversion,  unless  his 
actual  damage  was  equal  thereto. 

Appeal  from  Superior  Court,  Jefferson  County. — 
Hon.  James  G.  McClinton,  Judge.    Reversed. 

W.  S.  Ilufford  and  C.  W.  Miller,  for  appellant. 
Trumbull  &  Trumbull,  for  respondent 

42—28  wash. 
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The  opinion  of  the  court  was  delivered  by 

Fulxerton,  J. — The  appellant  is  a  building  and  loan 
association  duly  incorporated  under  the  laws  of  the  state 
of  Oregon.  On  August  15,  1893,  the  appellant  issued  to 
James  C.  Saunders,  president  of  the  Commercial  Bank 
•of  Port  Townsend,  a  certificate  for  fifty  paid-up  shares  of 
its  capital  stock,  of  the  par  value  of  one  hundred  dollars 
each.  The  shares  were  the  property  of  the  Commercial 
Bank.  In  August,  1894,  the  respondent  loaned  to  the 
Commercial  Bank  eight  thousand  dollars,  taking  a  certi- 
ficate of  deposit  therefor,  and  receiving  in  pledge  as  secur- 
ity, with  other  collaterals,  the  certificate  for  the  shares  of 
stock  above  mentioned,  indorsed  in  blank  by  James  C. 
Saunders  as  president.  By  the  terms  of  its  charter,  the  ap- 
pellant was  privileged,  as  its  stock  matured,  to  call  in,  pay 
off,  and  cancel  the  same  upon  its  books,  and  in  September, 
1894,  it  .sought  to  exercise  this  privilege  with  reference  to 
the  stock  represented  by  this  certificate.  The  board  of  di- 
rectors of  the  appellant  ordered  that  the  same  be  called  in, 
paid  off,  and  canceled,  pursuant  to  which  its  managing 
officers  paid  the  same  to  the  Commercial  Bank,  which  ap- 
peared at  that  time  upon  its  books  to  be  the  owner  of  the 
same,  without  exacting  a  return  of  the  certificate.  Whether 
it  had  notice  that  the  certificate  had  been  assigned  to 
the  respondent  does  not  clearly  appear  from  the  record, 
nor  does  it  appear  whether  it  made  inquiry  to  ascertain 
whether  the  Commercial  Bank  still  held  it.  From  the 
whole  of  the  record,  however,  it  can  be  inferred  that  it 
neither  knew  the  one  nor  did  the  other,  but  that  it  relied 
upon  certain  provisions  of  its  by-laws  relating  to  trans- 
fers of  its  stock  to  protect  it  against  the  interests  of  per- 
sons not  appearing  upon  its  books  to  bo  the  owners,  or  hav- 
ing interests  in  its  outstanding  stock.    In  September,  1896, 
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two  thousand  dollars  was  paid  by  the  bank  to  the  respond- 
ent upon  his  loan,  and  a  new  certificate  of  deposit  issued 
to  him  for  the  reduced  amount,  and  he  was  permitted  to 
hold  all  of  the  securities  he  then  held,  including  the  stock 
certificate,  as  security  for  the  payment  of  this  new  certifi- 
cate of  deposit  He  was  not  informed  then  that  the  bank 
had  received  the  amount  due  upon  the  stock  represented 
by  the  certificate,  nor  had  he  any  previous  knowledge  of 
that  fact  Various  sums  were  paid  upon  the  loan  between 
that  date  and  May,  1898,  which  reduced  the  amount  of  the 
bank's  indebtedness  to  the  respondent  to  less  than  three 
thousand  dollars.  At  that  time  the  Commercial  Bank 
closed  its  doors.  Afterwards  an  agreement  was  entered 
into  between  the  bank  and  its  creditors,  in  which  the  re- 
spondent joined,  by  the  terms  of  which  the  creditors  agreed 
to  receive  from  the  bank  ten  per  centum  of  the  amount 
due  them,  respectively,  payable  on  the  1st  day  of  July, 
1898,  and  the  balance  in  nine  equal  installments  payable 
every  six  months  thereafter.  The  bank  was  able  to  pay 
only  the  first  installment  falling  due  under  this  agree- 
ment; afterwards  becoming  wholly  insolvent  and  unable 
to  further  meet  any  part  of  its  obligations.  The  respond- 
ent exhausted  the  securities  held  by  him,  other  than  the 
certificate  of  stock,  and  applied  the  same  to  the  satisfaction 
of  his  claim  against  the  bank.  The  sums  received  from  this 
source  with  the  installment  received  under  the  agreement 
mentioned,  reduced  the  amount  due  him  from  the  bank  to 
$2,547.  The  respondent  was  told  by  the  bank  officials 
for  the  first  time  that  the  stock  represented  by  the  certi- 
ficate held  by  him  had  been  called  in,  paid  to  the  bank, 
and  canceled  on  the  books  of  the  appellant,  after  the  com- 
promise agreement  had  been  signed.  He  refused  then  to 
surrender  it  up,  and,  after  the  final  failure  of  the  bank, 
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presented  the  certificate  to  the  appellant  at  its  place  of 
business  in  Portland,  Oregon,  and  demanded  that  it  trang^ 
fer  upon  its  books  to  him  the  stock  represented  by  the  cer- 
tificate, and  issue  to  him  in  his  name  a  new  certificate 
therefor.  This  demand  was  refused  by  the  officers  of  the 
appellant  on  the  ground  that  the  stock  represented  by  the 
certificate  had  no  existence,  having  been  called  in,  paid 
off,  and  canceled  in  1894.  He  thereupon  brought  this 
action  to  recover  the  value  of  the  stock,  alleging  it  to  have 
been  worth,  at  the  time  of  its  cancellation,  its  par  value, 
and  demanding  judgment  for  that  sum,  with  interest.  Is- 
sue was  taken  upon  the  complaint,  and  trial  had  before 
the  court  (a  jury  trial  being  waived  by  the  parties),  result- 
ing in  a  judgment  in  favor  of  the  respondent  for  the  par 
value  of  the  stock,  with  interest  from  July  1,  1898,  at 
ten  per  centum  per  annum. 

The  appellant  first  contends  that  the  respondent,  having 
received  the  stock  in  pledge  as  security  for  a  debt  owing 
him,  cannot  maintain  an  action  of  damages  against  the 
corporation  issuing  the  stock  before  its  conversion  or  de- 
struction without  first  acquiring  title  to  the  stock  in 
some  one  of  the  modes,  provided  by  law,  by 
which  a  pledgee  may  acquire  title  to  the  thing 
he  holds  in  pledge;  that  shares  of  stock  are  not 
negotiable  instruments,  nor  to  be  likened  to  negotiable 
instruments,  which  become  due  and  payable  at 
a  time  certain,  but  are  chattels  pure  and  simple, 
and  are  to  be  likened  to  other  chattels  which  may  pass 
by  symbolical  delivery;  that  the  remedy  of  a  holder  in 
pledge  of  such  chattels,  when  the  debt  owing  him  be- 
comes due,  is  to  sell  the  same,  either  by  judicial  sale  af- 
ter foreclosure,  or  at  public  sale  without  foreclosure,  after 
giving  reasonable  notice  to  the  pledgor  to  redeem;  and 
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that  it  is  only  after  some  such  sale,  at  which  the  pledgee 
becomes  the  purchaser,  can  he  maintain  such  an  action. 
However  forceful  this  reasoning  might  be  when  applied 
to  shares  of  stock  issued  by  the  ordinary  corporation, 
whose  stock  has  a  life  coexistent  with  the  life  of  the  cor- 
poration issuing  it,  we  cannot  think  it  can  be  held  to  apply 
to  shares  of  stock  of  a  building  and  loan  association,  which 
have  been  called  in,  paid  off,  and  canceled.  By  this  pro- 
cess, the  stock  is  destroyed.  It  no  longer  has  any  existence. 
There  is  nothing  remaining  which  can  be  sold  or  pur- 
chased, nor  is  there  any  stock  which  can  be  transferred 
upon  the  books  of  the  corporation.  Hence,  there  is  nothing 
which  the  holder  of  the  certificate  can  sell ;  and  the  process 
of  attempting  to  sell  it  would  be  as  fruitless  as  the  atr 
tempt  to  sell  a  corporeal  chattel  after  it  had  been  destroyed. 
But,  because  the  pledgee  cannot  sell  the  pledged  property 
by  judicial  or  other  sale,  he  is  not  without  remedy.  As 
the  pledge  of  corporate  shares  of  stock  is  to  be  likened 
to  the  pledge  of  ordinary  chattels,  the  pledgee  has  the  same 
remedy  against  one  who  wrongfully  destroys  them  to  his 
injury  that  he  has  against  one  who  wrongfully  destroys 
any  chattel  he  holds  in  pledge.  He  may  maintain  an 
action  against  the  wrongdoer  for  the  damages  suffered 
by  him  caused  by  such  wrongful  destruction.  If  he  is 
liable  to  account  to  his  pledgor  for  the  value  of  the  prop- 
erty destroyed,  he  may  recover  its  full  value,  and,  if  he 
is  not  so  liable,  he  may  recover  the  actual  damages  suffered 
by  him  up  to  the  value  of  the  chattel  destroyed.  So  here, 
if  the  destruction  of  these  chattels  by  the  corporation  was 
without  right  as  against  the  respondent,  an  action  will  lie 
against  it,  in  his  favor,  for  the  damages  occasioned  him 
thereby. 

The  appellant,  however,  contends  that  it  is  not  liable 
as  a  wrongdoer  under  the  facts  shown.     It  argues  that 
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inasmuch  as  it  had  no  notice  that  the  stock  was  held  in 
pledge  by  the  respondent,  and  inasmuch  as  its  by-laws 
and  the  statute  provide  that  no  transfer  of  its  stock  shall 
be  valid  except  between  the  parties  thereto,  until  the  same 
shall  have  been  entered  upon  the  books  of  the  company,  so 
as  to  show  the  names  of  the  parties,  by  and  to  whom  trans- 
ferred, the  numbers  and  designation  of  the  shares,  and  the 
date  of  the  transfer,  it  was  authorized  to  treat  the  person 
appearing  upon  its  books  to  be  the  owner  as  the  owner, 
and  when  it,  without  notice  of  the  claim  of  any  one  else, 
paid  the  apparent  owner  the  value  of  the  shares,  and  can- 
celed the  same,  it  relieved  itself  from  further  liability. 
But  the  appellant  was  bound  to  take  notice  of  and  to  read 
this  section  in  connection  with  the  further  provision  of  the 
statute,  viz.,  that  any  stockholder  may  pledge  his  stock 
by  a  delivery  of  the  certificate  or  other  evidence  of  his 
interest,  and  may,  nevertheless,  represent  the  same  at  all 
meetings,  and  vote  as  a  stockholder.  Bal.  Code,  §  4264. 
These  statutes  neither  contemplate  nor  require  that  the 
holder  of  stock  so  pledged  shall  notify  the  corporation  tha' 
he  has  received  it  in  pledge.  Nor  do  they  contemplate  tha 
there  shall  be  a  transfer  of  the  stock,  on  the  books  of  the 
corporation  from  the  pledgor  to  the  pledgee.  On  the 
contrary,  the  contemplation  is  directly  the  oppo- 
site. As  the  statute  recognizes  the  pledgor  as  the  owner 
and  the  only  person  authorized  to  represent  the  stock  at 
the  stockholders'  meetings,  and  does  not  provide  for  a  con- 
ditional transfer,  it  is  only  absolute  transfers  that  must  be 
so  entered.  Nor  is  notice  of  the  pledge  necessary  to  the 
protection  of  the  company.  It  need  not  pay  off  or  cancel 
the  stock  without  a  return  of  the  stock  certificate.  So 
far,  therefore,  from  being  protected  by  its  by-laws 
and     the     statute     first     mentioned,     against     a     can- 


BROWN  v.  UNION  SAVINGS  ft  LOAN  ASS'N.  668 

June,  1902.]       Opinion  of  the  Court — Fuixebton,  J. 

cellation  of  the  stock  without  a  return  or  production  of  the 
stock  certificate  by  the  pea*son  claiming  the  right  to  such 
payment,  it  was  gross  negligence  on  its  part  to  make  the 
cancellation,  and  it  is  liable  for  any  damages  suffered  by 
the  pledgee  by  reason  of  such  cancellation. 

The  next  question  is,  what  is  the  measure  of  the  appel- 
lant's recovery  under  the  facts  shown?  The  trial  court 
held,  as  we  have  said,  that  he  was  entitled  to  recover  the 
full  value  of  the  stock,  with  interest  at  the  rate  the  prin- 
cipal debt  bore  from  July  1,  1898,  up  to  the  date  of  the 
judgment.  In  this,  we  think  the  trial  judge  committed 
error.  The  respondent's  actual  damage  was  the  amount  of 
the  principal*  of  his  claim  against  his  debtor  remaining  un- 
paid at  the  time  this  action  was  brought,  with  the  interest 
accrued  .and  accruing  thereon  at  the  contract  rate,  and 
this,  we  think,  is  all  that  the  respondent  was  entitled  to  re- 
cover against  the  appellant,  Mr.  Freeman,  in  his  note  to 
the  case  of  Griggs  v.  Day,  32  Am.  St  Rep.  714,  states 
the  rule  to  be  that  "where  the  maker  has  a  defense  as 
against  the  original  payee  of  a  negotiable  instrument  trans- 
ferred as  collateral  security,  the  holder  is  in  no  event  en- 
titled to  enforce  such  instrument,  except  to  the  amount  of 
the  debt  which  it  was  pledged  to  secure,"  and,  by  analogy, 
the  rule  will  apply  to  the  case  before  us.  Here,  the  ap- 
pellant had  a  defense  against  any  action  instituted  upon 
the  certificate  by  the  Commercial  Bank,  and  the  respond- 
ent is  under  no  obligation  to  account  to  it  for  the  surplus 
over  and  above  his  debt 

We  have  not  felt  called  upon  to  discuss  the  many  objec- 
tions urged  by  the  appellant  against  the  trial  of  the  cause 
by  the  lower  court  upon  its  merits,  nor  the  objections  of  the 
respondent  to  a  like  hearing  in  this  court.     These  objec-. 
tions  raise  questions  of  practice   and  procedure,   all  of 
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which  have  been  either  directly  or  by  analogy  determined 
by  this  court  contrary  to  the  contentions  of  the  party 
making  them;  and  a  further  enunciation  of  the  princi- 
ples upon  which  the  decisions  rest  would  be  of  no  practical 
value. 

For  the  error  in  the  amount  of  the  judgment  entered, 
the  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  in  favor  of  the  respondent 
for  the  sum  of  twenty-five  hundred  and  forty-seven  dol- 
lars, with  interest  thereon  from  the  1st  day  of  July,  1898, 
at  ten  per  centum  per  annum.  The  appellant  will  recover 
its  costs  on  this  appeal. 

Reavis,  C.  J.,  and    Hadley,    Anders,    Dunbar    and 


Mount,  JJ.,  concur. 


[No.  4228.     Decided  June  24,  1902.] 

^4  Herman  Quandt   et  ux.,  Respondents,  v.  C.  M.  Smith, 

■"■■  Appellant;. 

UNLAWFUL    DETAINEE  —  SUFFICIENCY    OF    COMPLAINT. 

In  an  action  of  unlawful  detainer,  the  failure  of  the  com- 
plaint to  expressly  set  forth  plaintiffs'  right  of  possession  and 
leasing  of  the  premises  to  defendant,  would  not  subject  the  com- 
plaint to  demurrer,  where  the  notice  to  quit,  which  was  attached 
to  and  made  a  part  of  the  complaint  by  reference,  notified  defend- 
ant, as  the  tenant  in  possession,  to  quit  the  premises  which  he  held 
under  a  tenancy  terminating  on  a  date  named,  and  notifying 
him  if  he  remained  in  possession  thereafter  he  would  be  oust- 
ed under  the  provisions  of  the  law  relating  to  unlawful  detainer. 

SAME  —  JUDGMENT  —  SUFFICIENCY    OF     VERDICT     TO     UPHOLD     DOUBLE 
DAMAGES. 

The  court  is  warranted  in  giving  judgment  for  double 
damages  on  the  verdict  in  an  action  of  unlawful  detainer, 
where  the  verdict  is  general,  according  to  a  form  prepared  by  the 
court,  and  no  exception  was  taken  thereto  at  the  time  of  its 
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submission  to  the  jury,  since  under  Bal.  Code,  8  5542,  the  court 
could  pronounce  judgment  for  double  the  amount  of  the  ver- 
dict, as  well  as  for  a  restitution  of  the  premises. 

TRIAL  —  IMPROPER  EXCLUSION  OF  TESTIMONY  —  HOW  CUBED. 

Error  committed  by  the  court  in  excluding  testimony  when 
first  offered  is  cured  by  subsequently  permitting  its  introduc- 
tion. 

Appeal  from  Superior  Court,  King  County. — Hon.  Ar- 
thur E.  Griffin,  Judge.     Affihned. 

>S\  M.  Shipley  and  A.  G.  Mc Bride,  for  appellant. 
-Ralph  Simon,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — This  action  was  instituted  by  the  respond- 
ents to  obtain  restitution  of  the  premises  described  in  the 
complaint,  and  damages  for  the  unlawful  detention  there- 
of. The  proceedings  are  under  an  act  entitled  "An  act 
defining  forcible  entry,  forcible  detainer,  and  unlawful 
detainer  of  real  property,  and  providing  remedies  there- 
for by  summary  proceedings."  Laws  1891,  p  179;  Bal. 
Code,  §§  5525-5552,  inclusive.  The  second  paragraph  of 
the  complaint  is  as  follows : 

"That  heretofore,  towit:  on  or  about  August  6,  1901, 
said  plaintiffs  leased  to  said  defendant  those  certain  prem- 
ises situated  in  the  city  of  Seattle,  King  county,  Washing- 
ton, described  as  follows,  towit:  the  saloon  and  premises 
known  as  the  'Palmer  House  Cafe*  situated  on  the  first; 
floor  of  the  building  at  the  northeast  corner  of  Main  street 
and  Occidental  avenue,  now  known  as  the  'Palmer  House 
Bar;'  that  said  premises  were  leased  to  said  defendant  for 
an  indefinite  time  from  month  to  month  commencing  on 
the  8th  day  of  each  month  and  ending  on  the  7th  day  of  the 
following  month." 

It  is  further  alleged  that  more  than  twenty  days  prior 
to  the  expiration  of  a  monthly  period  of  said  tenancy  re- 
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spondents  caused  to  be  served  personally  upon  the  appel- 
lant a  notice  in  writing  terminating  the  tenancy.  The  no- 
tice is  attached  to  and  made  part  of  the  com- 
plaint. It  is  signed  by  the  respondents,  and  is 
addressed  "To  C.  M.  Smith,  tenant  in  possession." 
It  recites:  "You  are  hereby  notified  that  the  ten- 
ancy by  which  you  hold  those  certain  premises, 
etc.  Then  follows  a  description  of  the  premises,  and  the 
time  of  the  monthly  commencement  and  termination  of 
the  tenancy,  and  notice  of  the  termination  of  the  tenancy 
on  September  7,  1901,  at  12  p.  m.  The  notice  conclude* 
as  follows:  "You  are  therefore  now  hereby  required  to 
quit  the  aforesaid  premises  at  the  expiration  of  said  ten- 
ancy as  aforesaid,  and  if  you  remain  in.  possession  thereof 
thereafter  you  will  be  guilty  of  unlawful  detainer  and  will 
be  ousted  therefrom  as  provided  by  law."  It  was  further 
alleged  that  said  appellant  had  refused  to  vacate  said  prem- 
ises as  in  the  notice  required,  and  that  he  did  unlawfully 
detain  the  premises.  The  reasonable  rental  value  is  al- 
leged to  be  $500  per  month,  and  damages  in  that  sum  from 
September  8,  1901,  are  claimed,  as  well  as  double  dam- 
ages. The  prayer  is  for  the  restitution  of  the  premises  and 
for  damages  as  alleged,  and  for  a  writ  of  restitution.  A 
trial  was  had,  and  the  jury  returned  a  verdict^  omitting  the 
title,  in  the  words  following:  "We,  the  jury  in  the  above 
entitled  cause,  do  find  for  the  plaintiffs  in  the  sum  of 
$175."  On  this  verdict  a  judgment  for  restitution  of  the 
premises  was  entered,  as  well  as  a  judgment  for  $350,, 
double  damages  and  costs. 

The  appellant's  first  assignment  of  error  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  objection  was  interposed  at  the  com- 
mencement   of    the    trial.      The    appellant    urged    that 
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it  was  not  alleged  in  the  complaint  that  prior 
to  the  commencement  of  the  action  the  respond- 
ents were  in  possession  or  entitled  to  the  pos- 
session, or  ever  had  any  right  of  any  kind  what- 
soever over  the  premises ;  that  there  is  no  allegation  that 
the  appellant  was  put  in  possession  by  the  respondents; 
that  the  allegations  in  regard  to  the  leasing  by  the  respond- 
ents to  appellant  are  insufficient  and  vague;  that  there  is 
no  sufficient  allegation  in  the  complaint  connecting  the 
respondents  with  aiiy  right  to  the  possession  of  the  prem- 
ises. We  think  the  complaint,  taken  in  connection  with 
the  notice,  which  was  made  part  thereof,  is  sufficient  to 
show  that  the  appellant  was  in  possession  of  the  premises 
under  the  alleged  lease.  The  complaint  was  not  demur- 
rable.  The  possession  of  the  appellant  under  the  alleged 
lease  can  be  reasonably  inferred  from  the  matters  which 
are  set  forth.  This  is  sufficient,  II arris  v.  Halverson,  23 
Wash.  779  (63  Pac.  549), 

The  appellant  assigns  as  error  the  entry  of  the  judgment 
for  restitution  and  for  double  damages  on  the  verdict. 
Section  5510,  Bal.  Code,  upon  which  the  appellant  relies, 
has  no  application  to  summary  proceedings  under  the  act 
of  1891,  supra.  The  section  applicable  to  the  verdict  in 
summary  proceedings  is  §  5542,  Bal.  Code.  It  provides, 
"If  upon  the  trial  the  verdict  of  the  jury,  or  if  the  case 
be  tried  without  a  jury  the  finding  of  the  court,  be  in  favor 
of  the  plaintiff  and  against  the  defendant,  judgment  shall 
be  entered  for  the  restitution  of  the  premises,"  etc.  Noth- 
ing is  said  as  to  the  form  of  the  verdict.  Here  the  verdict 
was  in  favor  of  the  plaintiff  for  $175.  Under  the  pleadings 
this  amount  was  for  damages  for  the  unlawful  detention  of 
the  property.  Under  §  5542,  supra,  the  court  was  expressly 
authorized  to  pronounce  a  judgment  for  double  this  amount 
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as  well  as  for  restitution  of  the  premises.  The  verdict  ren- 
dered is  in  effect  a  general  verdict  Such  a  verdict  deter- 
mines all  the  material  questions  of  the  controversy  prop- 
erly pleaded  in  favor  of  the  party  for  whom  the  verdict  is 
rendered.  The  jury  could  not  have  found  a  verdict  for 
damages  unless  it  necessarily  found  that  the  defendant  un- 
lawfully detained  the  premises.  Besides,  the  court  pre- 
pared two  forms  of  verdicts,  and  said  to  the  jury  when 
they  were  about  to  retire  to  deliberate:  "I  have  two 
forms  of  verdict  prepared,  gentlemen;  one,  giving  the 
title  and  number  of  the  cause,  'We,  the  jury  in  the  above 

entitled  cause,  do  find  for  plaintiff  in  the  sum  of  $ .' 

If  you  find  for  the  plaintiff,  fill  in  the  amount  you  find  in 
their  favor.  And  the  other,  'We,  the  jury  in  the  above  en- 
titled cause,  do  find  for  the  defendant' "  No  exception 
was  taken  to  this  instruction  of  the  court,  and  objection 
to  tlie  form  of  the  verdict,  under  such  circumstances,  should 
not  now  be  entertained. 

The  appellant  set  up  as  a  separate  defense  that  he  en- 
tered into  a  verbal  agreement  with  the  respondents  whereby 
the  premises  were  let  to  him  for  the  period  of  one  year, 
from  July  30,  1901,  to  the  29th  of  July,  1902,  at  the 
agreed  monthly  rental  of  $156  per  month,  to  be  paid  on 
the  8th  day  of  each  and  every  month ;  that  appellant  has 
performed  and  kept  the  conditions  to  be  performed  by  him. 
The  reply  denied  the  allegations  of  the  answer  as  to  the 
separate  defense.  The  appellant  attempted  to  show  that, 
in  addition  to  the  $156  per  month  which  he  was  to  pay  to 
the  plaintiffs,  he  was  to  pay  to  the  Seattle  Brewing  & 
Malting  Company  the  sum  of  $50,  on  the  20th  day  of  each 
and  every  month,  for  license  money  advanced  by  said 
Brewing  &  Malting  Company  when  the  license  to  carry  on 
the  business  of  selling  spirituous  Hquors  on  the  leased 


STATE  EX  REL.  HARK  INS  v.  ROUNDTREE.  669 

June,  1902.]  Syllabus. 

premises  was  secured ;  that  on  the  20th  of  July,  the  20th 
of  August,  and  the  20th  of  September  this  amount  was 
paid  by  the  appellant  to  the  Brewing  &  Malting  Company. 
The  court  excluded  the  testimony  as  immaterial,  to  which 
an  exception  was  taken.  The  exclusion  of  this  testimony 
is  assigned  as  error.  Afterwards  the  offer  was  renewed, 
and  the  appellant,  over  the  objection  of  the  respondents, 
was  permitted  to  show  the  payment  of  this  money  to  the 
Brewing  &  Malting  Company.  If  error  was  committed 
in  excluding  the  testimony  when  first  offered,  it  was  cured 
by  the  subsequent  action  of  the  court  in  permitting  the 
appellant  to  introduce  the  testimony. 

The  judgment  of  the  court  below  is  affirmed,  with  costs 
to  the  respondents. 

Reavis,  C.  J.,  and  Fullerton,  Hadley,  Anders,  Dun- 
bar and  Mount,  JJ.,  concur. 


[No.  4271.     Decided  June  24,  1002.] 

The  State  of  Washington  on  the  Relation  of  C.  J. 
Harkins,  Respondent,  v.  Otis  Roundtree,  Appellant. 

ELECTIONS — PASTING  NAMES  ON  BALLOTS — FAILURE  T0MABK  BALLOT 
—  LEGALITY  OF  VOTE. 

Where  there  was  but  one  set  of  candidates  to  be  voted  for  up- 
on the  official  ballot  used  in  a  general  election,  and  the  voter 
pasted  the  name  of  another  person  over  that  of  one  of  the  can- 
didates and  cast  his  ballot  without  making  an  X  after  the  names 
of  any  of  the  candidates,  his  vote  should  be  counted,  since  Bal. 
Code,  §  1376,  provides  that  a  ballot'  is  not  void,  unless  it  is  im- 
possible to  determine  the  elector's  choice;  Id.,  §  1403,  provides 
that  no  ticket  shall  be  lost  for  want  of  form,  if  the  board  of 
judges  can  determine  to  their  satisfaction  the  person  voted  for 
and  the  office  intended;  and  Id.,  §  1362,  provides  that  "nothing 
in  this  chapter  [relating  to  elections]  shall  prevent  any  voter 
from  writing  or  pasting  on  his  ballot  the  name  of  any  person  for 
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whom  he  desires  to  vote  for  any  office,  and  such  vote  shall  be 
counted  the  same  as  if  printed  upon  the  ballot  and  marked  by 
the  voter." 

SAME  —  STATUTES  —  REPEAL. 

Bal.  Code,  §  1362,  passed  in  1890,  and  providing  that  where  a 
name  is  pasted  on  a  ballot,  the  vote  shall  be  counted  the  same 
as  if  printed  upon  the  ballot  and  marked  by  the  voter,  was  not 
repealed  by  Id.,  §  1370,  passed  in  1895,  which  declares,  in  provid- 
ing for  the  method  of  marking  ballots,  that  any  elector  may 
paste  over  any  other  name  the  name  of  any  person  for  whom  he 
may  wish  to  vote,  since  the  act  of  1895  was  merely  amendatory 
of  existing  statutes  and  did  not  undertake  to  supersede  the  pro- 
visions of  the  old  law,  except  in  the  matter  of  marking  the  ballots 
with  an  X  after,  instead  of  before,  the  names  of  candidates. 

SAME  —  IDENTIFICATION  MASKS. 

Neither  the  placing  of  a  paster  upon  an  official  ballot,  as 
allowed  by  law  governing  elections,  nor  the  failure  to  mark  the 
ballot  with  an  X,  when  but  one  set  of  candidates  is  being  voted 
for,  can  be  held  to  tfe  a  violation  of  Bal.  Code,  §  1380,  which  pro- 
hibits an  elector's  placing  any  mark  upon  his  ballot  by  which  it 
may  be  identified. 

Appeal  from  Superior  Court,  Lewis  County. — Hon. 
Alonzo  E.  Rice,  Judge.     Reversed. 

MilleU  &  Harmon,  for  appellant. 
Maurice  A.  Langhorne,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — On  the  4th  day  of  December,  1901,  an  elec- 
tion was  held  in  the  town  of  Winlock,  a  municipal  corpora- 
tion of  the  fourth  class,  for  the  purpose  of  electing  two 
councilmen  to  serve  for  a  period  of  two  years  each,  and  a 
treasurer  for  one  year.  Previous  to  said  election  a  caucus 
of  the  citizens  of  Winlock  was  held,  and  a  ticket  nomi- 
nated. The  persons  nominated  at  said  caucus,  and  whose 
names  subsequently  were  placed  upon  the  official  ballot, 
were  Howard  Darrah  and  C.  J.  Harkins  for  councilmen, 
and  H.  A.  Baldwin  for  treasurer,  there  being  but  one 
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ticket  on  said  ballot,  and  said  ticket  being  designated  as 
die  "Citizen's  Ticket/7  Otis  Ronndtree  was  not  nomi- 
nated, either  by  caucus  or  petition,  and  his  name  waa  not 
printed  on  the  official  ballot,  but  he  was  voted  for  by  the 
citizens  of  Winlock,  who  pasted  his  name  on  the  official  bal- 
lot. The  returns  of  the  said  election  were  duly  certified 
to  the  council,  and,  when  canvassed  it  was  determined  that 
C  J.  Harkins  had  received  60  votes  for  councilman,  How- 
ard Darrah  87  votes  and  Otis  Roundtree  62  votes.  Darrah 
and  Roundtree  were  declared  elected,  took  the  oath  of  of- 
fice and  entered  upon  their  duties  as  councilmen  of  said 
town.  This  action  was  commenced  by  C.  J.  Harkins,  re- 
lator and  respondent,  against  Otis  Roundtree,  appellant; 
the  information,  among  other  things,  alleging  that  there 
had  been  counted  for  appellant  four  votes  to  which  he 
was  not  entitled,  four  electors  having  voted  ballots  on 
which  the  name  of  Otis  Roundtree  was  pasted  over  the 
name  of  the  relator,  C.  J.  Harkins,  and  no  more  names 
were  left  on  the  ballot  or  ticket  than  the  elector  was  en- 
titled to  vote  for,  but  no  cross  or  mark  was  placed  oppo- 
site the  name  of  Roundtree,  nor  were  the  four  ballots 
marked  with  a  cross  at  any  place  whatsoever.  These  bal- 
lots were  counted  for  appellant,  giving  him  two  votes  more 
than  were  cast  for  relator. 

The  issue  is  narrowed  to  the  legality  of  these  four  votes 
so  counted  for  appellant,  and  the  law  of  the  case  was  ar- 
gued upon  appellant's  demurrer  to  the  information.  The 
court  overruled  the  demurrer.  Appellant  excepted,  elect- 
cd  to  stand  upon  his  demurrer,  and  refused  to  plead  fur- 
ther, whereupon  formal  proof  of  allegations  was  waived, 
vnd  judgment  was  entered  against  appellant,  to  which  he 
duly  excepted.  Thereafter  he  filed  formal  exceptions, 
and  now  brings  the  case  to  this  court  on  appeal,  asking  that 
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said  ballots  as  cast  be  counted  for  him ;  also  for  a  reversal 
of  the  action  of  the  lower  court  in  the  premises,  and  for  re- 
instatement as  councilman  of  the  town  of  Winlock,  to 
which  he  claims  he  was  legally  elected. 

We  think  the  demurrer  should  have  been  sustained,  and 
the  four  ballots  as  cast  should  have  been  counted  for  the 
appellant  Municipal  elections  in  towns  of  the  fourth 
class,  such  as  Winlock,  are  governed  by  the  general  elec- 
tion laws  of  the  state.  §  1001,  Bal.  Code-  The  statute 
specifically  provides  that  a  ballot  or  a  part  of  a  ballot  is 
not  void  unless  it  is  impossible  to  determine  the  elector's 
choice.  When  a  part  of  a  ballot  is  sufficiently  plain  to 
gather  therefrom  the  voter's  intention,  such  part  shall  be 
counted.  §  1376,  Bal.  Code.  As  was  said  by  Justice  Dun- 
bak,  in  delivering  the  opinion  of  this  court  in  State  ex 
rel.  Orr  v.  Fawcett,  17  Wash.  188  (49  Pac.  346)  : 

"The  whole  is  composed  of  parts,  and  if  it  is  the  duty  of 
the  judges  of  the  election  to  count  a  part  when  the  intention 
in  relation  to  such  part  can  be  ascertained,  it  follows  that 
they  must  count  the  whole  ballot  when  the  intention  in  re- 
lation to  all  of  the  parts  can  be  ascertained." 

"No  ticket  shall  be  lost  for  want  of  form  or  mistake  in 
initials  of  names,  if  the  board  of  judges  can  determine  to 
their  satisfaction  the  person  voted  for  and  office  intended." 
§  1403,  Bal.  Code. 

The  presumption  is  that,  when  an  elector  procures  an  of- 
ficial ballot  from  the  officers  in  charge  of  an  election,  and 
returns  it  to  them  to  be  put  into  the  ballot  box,  the  elector 
intends  to  vote  at  such  election.  In  the  absence  of  a  wil- 
ful intent  to  violate  the  laws  relative  to  elections,  every- 
thing is  construed  in  favor  of  the  elector,  and  in  favor  of 
giving  effect  to  his  vote.  The  requirements  of  statutes  are 
a  means  to  an  end,  not  the  end  itself.  We  said  in  State  ex 
rcl,  Orr  v.  Fawcett,  supra : 
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*'It  is  also  true,  however,  that  in  the  absence  of  consti- 
tutional inhibition  all  statutes  tending  to  limit  the  citizens 
in  the  exercise  of  the  right  of  suffrage  should  be  liberally 
construed  in  his  favor.  If  his  ballot  is  rejected,  it  must 
come  within  the  letter  of  the  prohibition,  and  when  the 
statute  specifically  declares  under  what  conditions  ballote- 
shall  be  rejected,  courts  should  not  enlarge  those  condi- 
tions, or  make  other  or  different  conditions  from  those  ex- 
pressed in  the  statute  grounds  for  rejecting  the  ballots.  It 
will  be  noted  that  our  statute  provides  only  one  condition 
under  which  a  ballot  should  be  rejected,  viz:  a  ballot  from, 
which  it  is  impossible  to  determine  the  elector  s  ch-oicer 
and,  after  all,  this  should  and  must  be  the  intention  of  the 
legislature.  The  important  thing  is  to  determine  the  in- 
tention of  the  voter  and  to  give  it  effect." 

Section  15,  Laws  1889-90,  p.  405,  corresponds  with  §• 
1362,  Bal.  Code,  relative  to  the  official  ballot,  and  in  part 
is  as  follows: 

"...  Nothing  in  this  chapter  contained  shall 
prevent  any  voter  from  writing  or  pasting  on  his  ballot  the 
name  of  any  person  for  whom  he  desires  to  vote  for'  any 
office,  and  such  vote  shall  be  counted  the  same  as  if  printed 
upon  the  ballot  and  marked  by  the  voter.      .      .      . " 

Section  1370,  Bal.  Code,  is  a  substitute  for  §  23,  Laws 
1889-90,  p.  409,  and  is  as  follows: 

"On  receipt  of  his  ballot  the  elector  shall  forthwith  and 
without  leaving  the  polling  place  retire  alone  to  one  of  the 
places,  booths  or  apartments  provided  to  prepare  his  bal- 
lot If  he  desires  to  vote  for  all  the  candidates  of  any  po- 
litical party  he  may  mark  a  cross  'X'  after  the  name, 
against  the  political  designation  of  such  party,  and  shall 
then  be  deemed  to  have  voted  for  all  the  persons  named  as 
the  candidates  of  such  party.  If  he  desires  to  vote  for 
any  particular  candidate  of  any  other  political  party  ho 
may  do  so  by  placing  after  the  name  of  such  candidate 
a  mark  'X' :  Provided,  That  if  two  or  more  candidates 
for  such  office  are  to  be  elected,  then  such  voter  shall  place 
his  mark  'X'  after  the  name  of  each  of  the  candidates  for 

43 — 28  wash. 
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whom  he  wishes  to  vote  for  that  particular  office,  and  in 
that  case  such  voter  shall  then  be  deemed  to  have  voted  for 
all  the  persons  named  as  the  candidates  of  the  political 
party  after  which  he  shall  have  made  his  mark  'X,'  except 
those  who  are  otherwise  designated  as  herein  provided. 
Each  elector  may  prepare  his  ballot  by  marking  a  cross 
'X*  after  the  name  of  every  person  or  candidate  for  whom 
he  wishes  to  vote.  In  case  of  a  ballot  containing  a  con- 
stitutional amendment  or  other  question  to  be  submitted  to 
the  vote  of  the  people  the  voter  shall  mark  a  cross  'X'  after 
the  question,  for  or  against  the  amendment  or  proposition, 
as  the  case  may  be.  Any  elector  may  write  in  the  blank 
spaces,  or  paste  over  any  other  name,  the  name  of  any  per- 
son for  whom  he  may  wish  to  vote.      .      .      .      ." 

The  respondent  contends  that  §  13G2,  mipra,  is  repealed 
by  §  1370,  supra.  Section  23  of  the  Laws  of  1889-90,  for 
which  §  1370,  Bal.  Code,  is  a  substitute,  required  the  elect- 
or to  prepare  his  ballot  by  marking  an  X  before  or  after  the 
name  of  the  person  for  whom  he  intended  to  vote,  and  pro- 
vided that  the  elector  might  paste  over  any  other  name  the 
name  of  any  person  for  whom  he  wished  to  vote:  just  as 
§  1370,  supra,  required  such  marking  after  the  name  and 
the  pasting  of  names  over  the  names  on  the  ballot.  Sec- 
tion 1370,  supra,  amended  §  23,  supi-a,  so  far  as  to  allow 
the  elector  to  vote  for  all  the  candidates  of  any  political 
party  by  making  a  cross  after  the  party  name,  and  in  some 
other  particulars.  So  far  as  the  marking  of  an  X  after 
the  person  voted  for  and  the  pasting  of  the  name  of  any 
person  for  whom  the  elector  wished  to  vote  over  the  name 
on  the  ballot,  §  1370  is  but  a  re-enactment  of  §  23,  Laws 
1889-90,  and  not  a  repeal  thereof,  or  of  §  15  of  the  same 
act.  We  so  held  in  State  ex  rel.  Orr  v.  Faivcett,  supra* 
We  there  said : 

"The  law  of  1895  was  largely  amendatory  of  the  laws 
incorporated  in  the  General  Statutes,  and  it  in  no  way  un- 
dertook to  supersede  any  provisions  of  the  old  law." 


8TATE  EX  REL.  HARKINB  v.  ROUNDTREE.  675 

June,  1&02.]  Opinion  of  the  Court — White,  J. 

No  elector,  under  a  penalty,  is  allowed  to  place  any  mark 
upon  his  ballot  by  which  it  may  be  identified.  §  1380, 
Bal.  Coda  There  is  nothing  on  the  four  ballots  that  ren- 
ders them  susceptible  of  identification  by  the  person  who 
cast  them.  The  mere  absence  of  a  mark  of  identification 
or  an  X  should  not  be  held  as  a  mark  of  identification. 
The  statutes  having  permitted  the  use  of  the  paster,  com- 
pliance with  the  statute  by  the  voter  in  this  respect  cannot 
be  urged  as  a  reason  for  the  exclusion  of  the  ballot  under 
the  law  prohibiting  identification  marks.  The  paster  in 
itself  is  not  a  distinguishing  mark.  If  an  X  had  been 
placed  after  the  name  on  the  paster,  we  do  not  understand 
the  respondent. as  contending  that  the  paster  itself  would 
be  a  distinguishing  mark.  The  entire  question  turns  upon 
the  proposition  that  no  vote  can  be  counted  unless  the 
elector  has  marked  his  ballot  with  an  X  after  the  official 
designation  of  the  party,  or  after  the  name  of  the  person 
he  intends  to  vote  for,  whether  he  uses  a  paster  or  not ;  that 
the  only  way  the  voter  can  manifest  his  intention  under  the 
law  is  by  making  the  X  required  by  the  law  on  the  ballot ; 
and  this,  too,  irrespective  of  the  fact  that  the  official  bal- 
lot contained  but  one  ticket.  We  think  the  voter  could 
manifest  his  intention  by  voting  a  ballot  such  as  the  official 
ballot  in  this  instance  without  any  X  whatever  after  the 
names  of  the  persons  on  the  ballot;  and  when  a  name  is 
pasted  upon  such  a  ballot,  and  no  more  names  are  left 
upon  the  ballot  for  the  office  than  are  to  be  elected  to  such 
office,  the  intention  is  equally  manifest  that  the  elector  in- 
tends to  vote  for  the  persons  left  upon  the  ticket  and  the 
person  named  on  the  paster,  if  the  elector  delivers  the  tick- 
et to  the  election  officers  to  be  placed  in  the  ballot  box.  In 
enacting  §  1370  the  legislature  had  in  view  that  the  official 
ticket  might  contain  the  names  of  two  or  more  persons 
for  the  single  office  to  be  filled.     Hence  it  became  neces- 
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sary  in  such  a  case  that  the  elector  should  use  the  X  as  a 
mark  of  identification  of  the  person  voted  for.  But  this 
is  not  necessarv  where  there  is  but  one  set  of  names  for 
the  particular  office  to  be  filled,  and  the  voter  can  express 
his  intention  of  voting  for  all  such  persons  by  leaving  the 
names  unmarked  with  a  cross,  or  by  voting  for  some  of 
such  persons  by  marking  an  X  after  their  names  and  leav- 
ing the  others  for  whom  he  does  not  intend  to  vote  un- 
marked with  an  X,  as  the  statute  provides.  As  these 
four  ballots  contained  but  one  name  for  each  office,  there 
can  be  no  doubt  that  the  voter  intended  to  vote  for  all  of 
the  persons  whose  names  appeared  thereon  for  the  particu- 
lar office  named,  unless  we  conclude  that  the  voter  desired 
that  his  ballot  should  not  be  counted,  and  that  he  put  it 
into  the  ballot  box  to  deceive  somebody,  or  for  a  useless 
purpose.  As  was  said  by  the  supreme  court  of  Michigan 
in  a  similar  case,  "this  would  be  going  a  great  way  to  avoid 
the  duties  of  citizenship."  Johnson  v.  Board  of  Canvass- 
ers, 101  Mich.  187  (59  K  W.  412). 

As  we  have  said,  procuring  the  official  ballot  and  return- 
ing it  to  the  officer  in  charge^  to  be  placed  in  the  box,  raises 
the  presumption  that  the  elector  intended  to  vote  at  such 
election.  On  an  official  ballot  containing  but  a  single  list 
of  persons  to  be  voted  for  for  the  offices  to  be  filled,  an 
X,  as  we  have  seen,  is  not  essential  in  every  instance  to  ex- 
press the  voter's  intention,  and  it  is  not  exclusively  the 
way  to  express  such  intention,  as  the  statute  does  not  posi- 
tively make  it  so.  The  placing  of  a  paster  containing  the 
name  of  Roundtree  over  the  name  of  Harkins  on  the  official 
ballot  clearly  indicates  an  intention  to  substitute  that  name 
for  the  name  of  Harkins,  originally  printed  thereon,  and 
to  this  extent  changes  the  official  ballot  The  ballot  should 
be  considered  and  construed  in  the  light  of  the  facts  con- 
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nected  with  the  election ;  as,  for  instance,  that  it  contained 
but  one  set  of  names  for  the  offices  to  be  filled,  and,  in  view 
of  this,  the  voter  is  presumed  to  have  exercised  his  fran- 
chise when  he  deposited  the  ballot  and  left  all  the  names 
unmarked  with  an  X.  When  the  statute  does  not  express- 
ly declare  that  particular  informalities  will  avoid  the  bal- 
lot, it  would  seem  best  to  consider  their  requirements  as 
directory  only. 

uThe  whole  purpose  of  the  ballot  as  an  institution  is  to 
obtain  a  correct  expression  of  intention ;  and  if  in  a  given 
case  the  intention  is  clear,  it  is  an  entire  misconception 
of  the  purpose  of  the  requirements  to  treat  them  as  essen- 
tials, that  is,  as  objects  themselves,  and  not  merely  as 
means."    Wigmore,  Australian  Ballot  System,  p.  193. 

The  judgment  of  the  court  below  is  reversed,  and  the 
appellant  is  ordered  reinstated  as  councilman  of  the  town 
of  Winlock.  He  shall  also  recover  his  costs  in  the  court 
below  and  on  this  appeal. 

Reavis,  C.  J.,  and  Hadley,  Fullerton,  Anders,  Dun- 
isar  and  Mount,  JJ.,  concur. 


[No.  4293.     Decided  Jane  24,  1902.] 

The  State  of  Washington  on  the  Relation  of  W.  F.  .  M  m. 
Richardson  v.  Superior  Court  of  King  Cqunty,  '28  0771 
Boyd  J.  Tollman,  Judge.  ' 

WILL8  —  REVOCATION    OP   PROBATE  —  APPEAL   BY   EXECUTOR —  STAY    OF 
PROCEEDINGS. 

On  an  appeal  from  a  judgment  annulling  a  will  a  supersedeas 
bond  is  unnecessary  for  the  purpose  of  staying  proceedings  pend- 
ing appeal,  since  the  costs  and  expenses  of  the  proceedings  are 
payable  out  of  the  property  of  the  deceased,  under  Bal.  Code,. 
9  6116. 
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BAMS  —  EFFECT  ON  EXECUTOB'B  POWERS. 

On  appeal  by  an  executor  from  an  order  revoking  the  probate 
of  a  will  and  his  appointment  as  executor,  his  general  powers  are 
not  thereby  revived,  but  the  effect  thereof  would  be  merely  to 
continue  him  as  executor  for  the  purposes  of  the  appeal  only. 

SAMS  —  CEBTXOBABI  —  BEMEDY  BY  APPEAL. 

One  who  has  been  appointed  executor  under  a  will  whose  pro- 
bate is  afterward  revoked,  has  a  remedy  by  appeal  from  an  order 
made  in  a  subsequent  application  for  the  appointment  of  a  gen- 
eral administrator  of  the  estate,  though  the  application  was  ex 
parte,  since  it  is  in  effect  an  order  made  after  judgment  which 
affects  a  substantial  right  of  such  executor,  and  hence  certiorari 
would  not  lie  for  the  purpose  of  reviewing  the  action  of  the  court 
in  appointing  such  general  administrator. 

SAME  —  OBDEBS  IN  AID  OF  APPELLATE  JURISDICTION. 

On  denying  an  application  for  certiorari  to  review  the  wrong- 
ful action  of  the  superior  court  in  appointing  a  general,  instead 
of  a  special,  administrator  pending  an  appeal,  the  supreme  court 
has  jurisdiction  to  direct  that  the  functions  of  such  administrator 
be  restricted  merely  to  the  preservation  of  the  estate  pending  the 
appeal. 

Original  Application  for  Certiorari. 

Edward  Holton  James,  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — This  is  an  original  application  in  this 
court  for  a  writ  of  certiorari  directed  to  the  superior  court 
of  King  County  and  the  Hon.  Boyd  J.  Tallman,  one  of 
the  judges  thereof.  The  application  shows  that  on  the  14th 
day  of  April,  1901,  one  Charlotte  B.  Richardson  died 
testate,  leaving  an  estate  of  real  and  personal  property  in 
said  King  county;  that  on  the  15th  day  of  April,  1901, 
there  was  presented  to  said  superior  court  the  last  will  and 
testament  of  the  deceased,  as  executed  by  her  on  the  24th 
day  of  June,  1897,  and  on  said  15th  day  of  April  said  su- 
perior court  made  an  order  admitting  said  will  to  probate, 
and  appointing  relator  executor  of  the  estate  in  accordance 
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with  the  terms  of  said  will ;  that  thereafter  relator  gave  a 
bond,  which  was  approved  by  the  court,  and  thereupon 
letters  testamentary  were  issued  to  relator;  that  thereafter 
one  Emeline  Moore  filed  a  petition  in  said  court,  alleging 
that  said  deceased  was  not  of  sound  mind  at  the  time  of 
executing  the  will  aforesaid,  and  praying  to  have  the 
same  set  aside ;  that  a  contest  was  thereupon  had  concern- 
ing the  competency  of  the  deceased  to  make  said  will, 
and  upon  a  trial  of  the  issues  raised  by  said  contest  the 
court  determined  that  said  deceased  was  not  of  sound  and 
disposing  mind  at  the  time  of  executing  said  will,  and 
that  the  same  was  null  and  void,  to  which  effect  judgment 
was  entered  February  19,  1902 ;  that  after  the  entry  of 
said  judgment,  but  before  the  time  allowed  by  law  for 
appealing  therefrom  had  expired,  said  Emeline  Mooro  pre- 
sented to  the  Hon.  Boyd  J.  Tallman,  sitting  as  judge,  a 
paper  writing  purporting  to  be  a  will  of  said  deceased, 
made  by  her  on  the  31st  day  of  October,  1892,  and  upon 
the  petition  of  said  Emeline  Moore  the  said  paper  writing 
was  on  the  3d  day  of  March,  1902,  by  order  of  the  said 
judge,  admitted  to  probate  as  the  last  will  and  testament  of 
the  deceased;  that,  on  the  8th  day  of  March  following, 
one  Frank  R.  Atkins  filed  a  petition  praying  that  letters 
testamentary  with  the  will  annexed  might  issue  to  him,, 
and  that  he  might  administer  upon  said  estate  under  the 
terms  of  said  alleged  will  last  admitted  to  probate;  that, 
after  said  proceedings  were  had,  relator  gave  notice  that 
he  appealed  to  this  court  from  the  aforesaid  judgment 
annulling  the  will  first  admitted  to  probate,  and  on  the 
same  day  filed  an  appeal  bond  in  the  sum  of  $200,  and 
that  said  appeal  is  still  pending  and  in  full  force;  that 
thereafter,  on  the  8th  day  of  April,  1902,  the  petition  of 
said  Frank  It.  Atkins  came  on  to  be  heard  before  the  said 
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judge,  and  at  said  time  relator  appeared,  and  by  petition 
prayed  the  court  to  set  aside  or  suspend  its  order  of  March 
3d  admitting  to  probate  the  alleged  will  dated  October  31, 
1892,  and  to  suspend  all  further  proceedings,  other  than 
appointing  a  special  administrator,  until  the  appeal  to 
this  court  could  be  heard  or  determined;  that  relator's 
said  petition  was  denied  by  said  judge,  and  thereupon  a 
decree  was  entered  appointing  said  Atkins  general  ad- 
ministrator, with  the  will  annexed,  of  the  estate  of  said 
deceased,  and  letters  of  administration,-  with  the  said  al- 
leged will  annexed,  were  issued  to  said  Atkins,  and  he  is 
now  administering  upon  said  estate;  that  unless  a  wrrit  of 
certiorari  shall  issue  herein,  the  estate  of  said  deceased 
will  be  distributed  long  before  said  appeal  can  be  heard 
and  determined. 

It  is  thus  sought  by  relator  to  review  the  action  of  the 
superior  court  in  admitting  to  probate  the  will  of  1892, 
and  in  appointing  said  Atkins  administrator  with  said 
will  annexed.  Relator  urges  that,  by  his  appeal  from 
the  judgment  annulling  the  will  under  which  he  was 
appointed  executor,  all  further  proceedings  were  stayed. 
Respondent  contends  that  further  proceedings  were  not 
stayed  in  the  absence  of  a  supersedeas  bond.  It  is  doubt- 
ful if  the  supersedeas  bond  would  serve  any  purpose  in 
such  a  case.  Relator  having  been  appointed  executor  of 
a  will  which  had  been  admitted  to  probate,  his  right  to 
defend  the  validity  thereof,  even  to  the  extent  of  an  ap- 
peal, cannot  be  seriously  disputed.  Provision  is  made 
by  statute  that  the  estate  itself  shall  pay  the  costs  and 
expenses  resulting  from  a  will  contest.  Section  6116, 
Bal.  Code,  is  as  follows: 

"The  fees  and  expenses  shall  be  paid  by  the  losing 
party.     If  the  probate  be  revoked  or  the  will  annulled, 
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the  party  who  shall  have  resisted  such  revocation  shall  pay 
the  costs  and  expenses  of  proceedings  out  of  the  property 
of  the  deceased." 

It  thus  appears  that,  even  if  relator  should  not  prevail 
upon  his  appeal,  the  costs  and  expenses  must  be  paid  by 
the  estate  itself.  Relator  has  appealed  in  his  representa- 
tive, and  not  in  his  individual,  capacity ;  and  no  individual 
liability  can  arise,  for  the  reason  that  he  is  acting  in  be- 
half of  the  will,  which  was  once  admitted  to  probate,  and 
also  in  behalf  of  those  claiming  under  it.  It  becomes  the 
duty  of  an  executor  under  such  circumstances  to  defend 
against  an  attack  upon  the  will  which  he  represents,  and 
the  legislature  has  properly  provided  that  the  expense 
thereof  shall  be  paid  from  the  estate  itself.  Should  an 
executor  give  a  cost  bond  on  appeal  in  such  a  case,  a 
personal  liability  does  not  arise  thereon,  since  the  estate 
must  pay  the  costs.  If  the  estate  must  pay  the  costs  of 
proceedings,  it  is  difficult  to  see  how  damages  in  favor  of 
the  estate  may  be  predicated,  which  could  be  secured  by  a 
so-called  supersedeas  bond.  Such  a  bond  would  be,  in 
•effect^  given  to  the  estate,  but  to  be  paid  by  the  estate 
itself.  We  therefore  think  the  absence  of  a  supersedeas 
bond  does  not  affect  the  rights  of  the  parties  pending 
-appeal  in  such  a  case.  To  what  extent,  then,  are  further 
proceedings  stayed  by  the  appeal,  if  at  all  1  Does  the 
.appeal  have  the  effect  to  authorize  relator  to  continue  act- 
ing for  all  purposes  as  executor,  notwithstanding  the 
judgment  entered  by  the  court?  We  think  not.  The 
appeal  has  the  effect  to  continue  him  as  executor  for  the 
purposes  of  the  appeal,  but  it  docs  not  revive  all  his 
general  powers  as  executor,  since  the  judgment  of  the 
-court  is  expressly  to  the  effect  that  such  powers  no  longer 
■exist.  If  the  appeal  should  have  the  effect  to  restore  all 
the  general  powers  of  executor,  then  the  relator  by  his 
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own  volition,  through  his  appeal,  could  re-create  himself 
executor,  with  full  power  to  settle  and  distribute  the 
estate  in  defiance  of  the  judgment  of  the  court.  We  think 
the  correct  rule  was  announced  in  Estate  of  Crozier,  65 
Cal.  332,  334  (4  Pac.  109).    The  court  says: 

"The  Code  provides  for  an  appeal  from  the  order  of 
revocation,  and  therefore  the  statute  keeps  alive,  ad 
interim,  appellant's  character  as  executor  for  the  purposes 
of  the  appeal;  but  in  all  other  respects  the  powers  and 
functions  of  the  former  executor  are  suspended  when  the 
revocation  is  ended.  (§  1331).  If  his  powers  can  be 
fully  revived  by  an  appeal,  he  can  not  only  control  the 
orders  of  the  lower  court,  but,  of  his  own  volition,  re- 
create himself  an  executor." 

It  was  held  in  the  above  case  that,  inasmuch  as  the 
appeal  did  not  revive  the  power  of  the  executor,  the 
court  had  power  to  appoint  a  special  administrator  to  take 
charge  of  the  estate  pending  the  determination  of  the 
appeal.  The  case  of  In  re  Moore's  Estate,  86  Cal.  72 
(24  Pac.  846),  is  to  the  same  effect,  and,  furthermore^ 
intimates  that,  while  it  is  within  the  power  of  the  court 
to  appoint  a  special  administrator  during  the  period 
of  suspension  by  appeal,  yet  it  has  not  power  to  appoint 
a  general  administrator  during  such  period.  In  harmony 
with  the  California  rule,  relator  here  asked  the  superior 
court  to  appoint  a  special  administrator  to  act  pending 
the  appeal;  and  it  is  urged  as  proper  matter  for  review 
by  certiorari  here  that  the  court  appointed  a  general  ad- 
ministrator, with  the  last  probated  will  annexed,  with 
full  power  to  proceed  to  final  settlement  and  distribution 
of  the  estate,  notwithstanding  relator's  appeal.  It  is  in- 
sisted by  relator  that  he  has  no  appeal  from  the  order 
appointing  the  general  administrator,  for  the  reason  that 
the  order  was  made  in  an  ex  parte  proceeding  to  which  he 
was  not  a  party,  and  that  it  is  not  an  appealable  order. 
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It  is  urged  that  the  order  was  not  made  in  the  original 
proceeding  wherein  the  judgment  appealed  from  was 
entered,  but  in  a  separate  and  independent  proceeding, 
and  that  it  was  not,  for  that  reason,  an  "order  made  after 
judgment  which  affects  a  substantial  right."  While  the 
order  may  have  been  entered  in  a  so-called  separate  pro- 
ceeding from  the  other,  yet  it  related  to  the  same  subject- 
matter,  viz.,  the  estate  of  the  deceased,  and  was  in  effect 
an  order  made  after  judgment  which  affected  a  substan- 
tial right  of  relator,  since  it  authorized  a  distribution  of 
the  estate  notwithstanding  the  appeal.  While  the  pro- 
ceedings may  have  been  separately  docketed,  yet  they 
should  be  considered  as  one,  having  in  view  the  one  end, 
viz.,  the  settlement  and  distribution  of  the  estate  of  the 
deceased.  While  relator  may  not  have  been  formally  made 
a  party  to  the  later  proceeding,  yet  by  his  own  volition 
he  became  such  through  his  petition  resisting  the  ap- 
pointment of  the  general,  and  asking  the  appointment  of 
a  special  administrator.  Treated  as  a  separate  and  inde- 
pendent proceeding,  he  therefore  bore  such  a  relation  to 
it  as  we  believe  would  have  entitled  him  to  an  appeal,  and 
considering  all  orders  as  made  in  one  proceeding,  though 
he  was  not  formally  notified  in  the  first  instance  of  the 
later  application,  yet  he  had  such  actual  notice  and 
knowledge  of  the  later  order  as  one  affecting,  a  substantial 
right  after  judgment,  by  reason  of  his  pending  appeal, 
as  we  believe  cast  upon  him  the  duty  of  appealing  if  he 
desired  to  review  the  action  of  the  court  in  appointing 
the  general  administrator. 

Our  conclusion,  therefore,  is  that  the  action  of  the 
court  is  not  reviewable  here  by  certiorari,  and  the  writ 
is  denied  for  the  purpose  of  reviewing  that  matter.  But 
while  we  may  not  review  that  matter  here  to  the  extent 
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of  determining  whether  a  general  administrator  should 
or  should  not  have  been  appointed,  yet  it  is  made  to 
appear  that  there  is  a  possibility  that  the  estate  may  be 
distributed  by  the  general  administrator  before  the  ap- 
peal catf'be  determined ;  thereby  dissipating  the  fruits  of 
the  appeal,  should  the  relator  prevail  therein.  This,  we 
think,  should  not  be  permitted  by  the  court  below.  The 
status  of  the  parties  litigant  should  be  preserved  so  as 
to  prevent  the  fruits  of  the  litigation  from  being  lost 
pending  the  appeal,  and,  when  it  becomes  necessary  in 
aid  of  the  appellate  jurisdiction  of  this  court,  proper 
orders  or  writs  will  be  issued  to  secure  that  end.  State 
ex  rel.  Smith  v.  Supeiior  Court,  26  Wash.  278  (66  Pac. 
385). 

We  therefore  decline  to  review  the  appointment  of  the 
general  administrator,  or  \x>  interfere  with  his  custody 
of  the  estate,  but  it  is  ordered  that  the  lower  court  shall 
direct  him  not  to  make  distribution  of  the  estate  pending 
the  aforesaid  appeal.  His  functions  will  thus,  for  the 
time  being,  serve  all  the  purposes  of  a  special  adminis- 
trator, and  preserve  the  estate  for  those  who  shall  in  the 
end  be  found  entitled  to  it. 

Reavis,  C.  J.,  and  Fullerton,  White,  Mount  and 
Dunbar,  JJ.,  concur. 

Anders,  J.,  concurs  in  the  result 


[No.  3983.     Decided  June  25,  1902.] 

Town  of  Tumwater,  Respondent,  v.   Chas.  Hardt  et 
al.,  Defendants,  G.  Noschka,  Appellant. 

OFFICIAL  BONDS  -7-  SIGN  A  TUBES  OF  OBLIGORS. 

An  official  bond  which  was  executed  by  a  principal  and  his 
sureties  by  affixing  their  signatures  to  the  justification  which 
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followed  immediately  after  the  bond,  upon  the  printed  form,  in- 
stead of  signing  at  the  end  of  the  stipulations  and  conditions, 
was  a  valid  bond,  where  the  names  of  the  principal  and  sureties 
were  set  forth  in  the  body  of  the  bond  and  it  had  been  delivered 
and  accepted  by  the  obligors  and  obligee  with  the  intent  that  it 
should  constitute  a  binding  obligation.  • 

Appeal  from  Superior  Court,  Thurston  County. — Hon. 
Charles  W.  Hodgdon,  Judge.     Affirmed. 

J.  IF.  Robinson,  for  appellant. 
Charles  D.  King,  for  respondent. 

Per  Curiam — Action  by  respondent,  a  municipal  cor- 
poration of  the  fourth  class,  against  the  town  treasurer 
and  sureties  upon  his  official  bond.  Under  instructions 
of  the  court,  a  verdict  was  returned  in  favor  of  respond- 
ent From  an  examination  of  the  record  and  statement 
cf  facts,  we  are  satisfied  that  only  one  legal  question  is 
necessary  for  examination  here.  The  official  bond  con- 
tained, the  signatures  of  the  treasurer  and  his  sureties  in 
the  justification  to  the  bond,  and  was  signed  nowhere 
else.  The  paper  was  a  printed  official  bond,  with  the 
conditions  written  therein,  and  the  names  of  the  treas- 
urer and  his  sureties  written  in  the  body  of  the  bond; 
but  the  names  of  the  treasurer  and  the  sureties  were  not 
signed  at  the  end  of  the  stipulations  and  conditions, 
where  blank  lines  were  left  for  such  signatures.  But 
:on  the  same  paper,  and  in  continuous  order,  following 
the  blanks  for  names,  was  the  justification  for  the  usual 
official  bond.  At  the  end  of  the  justification  were  the 
signatures  of  the  treasurer  and  his  two  sureties,  affixed  in 
the  handwriting  of  each,  and  subscribed  and  sworn  to 
before  the  town  clerk;  and  immediately  following  was 
the  official  oath  of  the  treasurer,  subscribed  and  sworn 
to  by  him  before  the  town  clerk.     It  is  urged  by  counsel 
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for  appellant  that  the  bond  was  not  signed  by  the  sureties 
or  principal;  that  the  justification  was  no  part  of  the 
bond,  and  had  no  relation  to  it;  therefore,  that  plain  tiffs 
cause  of  action  failed,  and  judgment  should  have  been 
entered- for  defendants.  Section  998,  Bal.  Code,  pro- 
vides, relating  to  such  bonds : 

"All  the  provisions  of  any  law  of  this  state  relating  to 
the  official  bonds  of  officers  shall  apply  to  such  bonds, 
except  as  herein  otherwise  provided." 

Section  1526,  Bal.  Code,  prescribes  that,  unless  other- 
wise especially  provided,  there  shall  be  at  least  two  sure- 
ties upon  the  official  bond  of  every  officer.  Section  1527 
provides  for  the  justification  of  the  sureties  upon  the 
bonds  of  other  officers.  Thus,  it  may  be  observed  that 
the  signatures  to  the  justification  were  authorized  by  law 
and  a  doubt  cannot  be  entertained  that  the  defendants 
executed  the  bond  intentionally.  The  position  of  the  jus- 
tification and  their  signatures  conclusively  establishes  the 
execution  of  the  paper.  We  are  satisfied  from  the  evi- 
dence that  the  bond  was  properly  delivered  and  accepted 
by  the  plaintiff,  and  the  liberal  provisions  of  our  statute 
prescribing  the  effect  of  an  official  bond  confirm  the  effic- 
iency of  the  bond  before  us. 

The  case  of  Yakima  Water,  etc.,  Co.  v.  Hathaway,  18 
Wash.  377  (51  Pac.  471),  is  in  point  here.  In  that  case 
an  appeal  bond  to  this  court  was  attacked  because  the# 
sureties  had  only  affixed  their  names  to  the  justification 
on  the  bond,  and  had  not  signed  the  paper  in  any  other 
place.  It  was  held  that  the  signatures  to  the  justification, 
where  the  names  appeared  in  the  body  of  the  instrument, 
were  sufficient,  and  the  bond  was  valid. 

The  conclusion  that  the  bond  in  suit  is  valid  must  af- 
firm the  judgment. 
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[No.  3867.     Decided  June  26,  1902.]  «38   W>\ 

Arthur  D.  Jones  &  Co.,  Appellant,  v.  Henry  Eilen- 
feldt  et  al.,  Respondents. 

BROKEBS  —  SALE  OF  LAND  —  COMMISSIONS  UNCOLLECTIBLE  ON  OPTIONS. 

Inasmuch  as  a  real  estate  broker  is  entitled  to  a  commission 
only  upon  producing  a  purchaser  ready  and  willing  to  enter  into  a 
valid  contract  of  sale  for  the  property  in  the  broker's  hands,  a 
broker  could  not  recover  commissions  upon  a  contract  entered 
into  between  his  principal  and  a  would-be  purchaser,  by  which 
the  latter  agreed  to  purchase  the  property  at  a  stipulated  sum, 
payable  in  installments,  the  first  of  which  was  to  be  paid  upon 
delivery  of  the  contract,  which  was  left  with  the  broker  to  go 
into  effect  upon  the  payment  of  the  first  installment  of  the  pur- 
chase price,  no  time  therefor  being  fixed,  but  the  agreement  being 
conditioned  that,  if  such  installment  were  not  paid  on  or  before 
a  certain  date,  the  contract  was  to  be  returned  to  the  vendor, 
since  such  agreement  is,  in  effect,  merely  an  option  which  the 
purchaser  could  refuse. 

Appeal  from  Superior  Court,  Spokane  County. — Hon. 
Leander  II.   Prather,  Judge.     Affirmed. 

Adolph  Munter,  for  appellant. 
TV.  S.  Dawson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Fulxerton,  J. — The  appellant,  a  corporation,  brought 
this  action  against  the  respondent  to  recover  the  sum  of 
$280,  alleged  to  be  due  it  as  commissions  for  the  sale  of 
certain  real  property.  On  the  trial  of  the  cause  in  the 
court  below,  after  a  jury  had  been  impaneled  and  sworn, 
the  court  sustained  an  objection  to  the  introduction  of 
any  testimony  on  the  part  of  the  appellant,  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.     The  appellantVdeclined  to  plead 
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further,  whereupon  the  court  discharged  the  jury,  and 
entered  a  judgment  in  favor  of  the  respondent  for  costs. 
The  sole  question  presented  for  our  consideration  is  the 
sufficiency  of  the  complaint.  This  is  full,  and  sets  forth 
the  entire  transaction  out  of  which  the  liability  is  claimed 
to  arise.  It  appears  therefrom  that  in  July,  1897,  the 
respondent  listed  with  the  appellant  certain  real  property, 
to  be  sold  for  a  fixed  sum  in  cash ;  agreeing  to  pay  in  con- 
sideration of  a  sale  of  the  property  five  per  centum  of  the 
price  asked,  as  commission  for  such  sale.  In  June,  1899, 
the  appellant  procured  a  person  who  professed  to  be  de~ 
sirous  of  purchasing  the  property,  whom  it  introduced 
to  the  respondent,  whereupon  the  respondent  and  the 
would-be  purchaser  executed  a  writing  in  the  form  of  a 
contract  of  sale,  by  the  terms  of  which  the  purchaser 
agreed  to  purchase  the  property  at  a  siim  agreed  upon, 
payable  in  installments,  the  first  of  which  was  to  be  paid 
in  cash  upon  the  delivery  of  the  contract,  and  the  balance 
at  fixed  periods.  The  contract  was  not  delivered,  nor  was 
it  immediately  to  go  into  effect,  but  was  left  with  the  ap- 
pellant to  be  delivered  and  go  into  effect  upon  the  payment 
of  the  first  installment  of  the  purchase  price.  This  lat<- 
ter  agreement  was  also  expressed  in  writing,  and  contained 
a  condition  to  the  effect  that  if  the  first  installment  was  not 
paid  on  or  before  July  3,  1899,  the  contract  of  sale  was 
to  be  returned  to  the  respondent.  At  the  time  of  the  ex- 
ecution of  this  agreement  the  purchaser  gave  to  the  appel- 
lant a  draft  on  himself,  payable  eleven  days  after  date,  at 
Wadena,  Minnesota.  Subsequently,  and  before  July  3d, 
he  demanded  a  return  of  the  draft,  and  asked  that  the  con- 
tract be  canceled.  The  draft  was  not  paid  before  July  3d, 
or  at  all,  and  on  July  7th  the  respondent  notified  the  ap- 
pellant that  he  would  not  attempt  to  enforce  the  contract ; 
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informing  him  at  the  same  time  that  he  had  found  another 
purchaser  for  the  property. 

To  entitle  a  real  estate  agent  to  recover  from  a  land 
owner  a  commission  for  the  sale  of  his  land,  the  agent 
must  find  a  purchaser  able  and  willing  to  purchase  the 
property  upon  the  terms  under  which  he  is  authorized  to 
make  a  sale,  or  upon  terms  satisfactory  to  the  owner,  and 
one  who  is  ready  and  willing  to  enter  into. a  valid  con- 
tract of  purchase.  It  is  not  sufficient  for  the  agent  to  in- 
troduce a  person  who  is  merely  willing  to  take  an  option 
upon  the  property.  Dwyer  v.  Rdborn,  6  Wash-  213  (33 
Pac.  350).  Here  the  writings  relied  upon  to  constitute  the 
contract  of  sale  do  not  have  that  effect.  At  most,  they 
gave  to  the  person  named  therein  as  purchaser  a  mere  op- 
tion to  purchase,  which  he  could  refuse  without  incurring 
any  liability  to  the  land  otfner  whatsoever.  There  was 
therefore  no  such  sale  as  would  warrant  a  recovery  of 
commissions  on  the  part  of  the  appellant. 

The  judgment  is  affirmed. 

Reavis,  C.  J.,  and  Hadley,  Anders,  White,  Mount, 
and  Dunbak,  JJ.,  concur. 


[No.  4193.     Decided  June  26,  1902.] 

The   State   of  Washington,  Respondent,  v.    Manuel 
Gates,  Appellant. 

HOMICIDE  —  CORPUS  DELICTI  —  CIRCUMSTANTIAL  EVIDENCE. 

In  a  prosecution  for  murder,  where  there  is  no  dispute  as  to 
the  identity  of  the  body  found,  the  court  is  justified  in  submitting 
the  case  to  the  jury,  even  if  in  order  to  establish  the  other  ele- 
ments of  the  corpus  delicti,  such  as  death  by  violence  and  the 
defendant's  connection  therewith,  It  should  be  necessary  to  de- 
pend  upon   circumstantial  evidence. 

44—28  wash. 
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SAME  —  EVIDENCE  —  OPINION  OF  WITNESS. 

A  question  calling  for  the  opinion  of  a  witness  as  to  whether 
or  not  he  thought  the  master  of  a  launch  was  aboard  of  her 
from  the  manner  in  which  she  was  being  guided,  was  properly 
excluded  as  not  being  a  matter  involving  skillful  knowledge 
justifying  the  resort  to  expert  testimony. 

SAME  —  THREATS. 

Threats  made  by  the  accused  a  year  or  more  before  a  homicide 
are  admissible  in  evidence,  even  though  general  in  their  char- 
acter and  not  directed  toward  the  deceased  in  particular. 

SAME  —  REFUSAL   TO    PERMIT    IMPROPER    QUESTIONS  —  NECE8SITY    FOR 
INSTRUCTIONS. 

Where  the  court  has  refused  to  permit  answers  to  be  given 
the  questions  propounded  by  the  prosecution,  it  is  not  error  for  the 
court  to  refuse  to  charge  the  jury  to  draw  no  inferences  from 
such  questions. 

SAME  —  HYPOTHETICAL    QUESTIONS. 

The  refusal  of  the  court  to  allow  a  witness  to  be  interrogated 
as  to  what  he  would  have  done  under  certain  circumstances  was, 
proper,  since  the  inquiry  should  be  as  to  the  facts  actually  oc- 
curring, and  not  as  to  what  another  would  have  done  under  like 
circumstances. 

SAME  —  REBUTTAL  —  SELF-SERVING  DECLARATIONS. 

The  fact  that  the  prosecution  had  put  in  evidence  statements 
made  by  the  accused,  as  a  part  of  its  case  in  chief,  and  not  for 
the  purpose  of  impeaching  the  accused,  who  had  not  at  the  time 
appeared  as  a  witness  in  his  own  behalf,  would  not  warrant  the 
admission  of  statements  made  by  the  accused  to  his  own  wit- 
nesses, since  such .  statements  would  be  in  the  nature  of  self-serv- 
ing ones. 

SAME MISCONDUCT  OF  JUROR  —  HARMLESS  ERROR. 

The  failure  of  the  court  to  reprimand  a  juror,  who  had  asked 
the  court  if  the  defendant  could  not  lell  his  story  in  nis  own  way, 
without  interruption  of  counsel,  was  not  per  judicial  error,  when 
no  exception  or  objection  was  taken  to  the  juror's  action,  but 
counsel  was  permitted  to  continue  his  examination  without  any 
attention  being  given  by  court  or  counsel  to  the  juror's  question. 

Appeal  from  Superior  Court,  Pacific  County. — Hon. 
William  O.  Chapman,  Judge.     Affirmed. 
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Smith  &  Gudgcl,  for  appellant. 

John  T.  Vtel&h,  Prosecuting  Attorney,  and  W.  B.  Strat- 
ton,  Attorney  General,  for  the  Stata 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — Appellant  Manuel  Gates  and  one  Lauritz 
Olsen  were  jointly  charged  with  the  crime  of  murder  in 
the  first  degree.  The  information  charged,  in  effect,  that 
on  the  29th  day  of  August,  1900,  in  Pacific  county,  Wash- 
ington, appellant  and  said  Olsen  killed  and  murdered  one 
William  Beeson,  by  cutting,  stabbing,  beating,  and  mor- 
tally wounding  him,  and  by  throwing  him  into  the  waters 
of  Willapa  Harbor.  A  trial  was  had,  which  resulted  in 
a  verdict  of  not  guilty  as  to  said  Olsen,  and  of  murder  in 
the  second  degree  as  to  the  appellant,  Gates.  A  new  trial 
was  granted  as  to  appellant,  on  the  ground  of  newly  dis- 
covered evidence,  and  upon  a  second  trial  the  court  held 
that,  since  a  verdict  of  guilty  of  murder  in  the  second 
degree  had  been  returned  against  appellant,  he  could  not 
be  again  tried  for  a  higher  degree  of  crime  than  murder 
in  the  second  degree.  He  was  accordingly  tried  for  mur- 
der in  the  second  degree,  and  the  jury  returned  a  verdict 
of  guilty  of  manslaughter.  Thereafter,  the  court  entered 
judgment  upon  the  verdict,  by  which  appellant  was  sen- 
tenced to  serve  a  term  of  six  years  in  the  state  penitentiary. 
From  said  judgment,  this  appeal  is  prosecuted. 

The  deceased,  William  Beeson,  resided  with  his  family 
at  South  Bend,  Washington.  He  was  a  licensed  pilot, 
and  was  master  of  the  launch  "Leonore,"  which  plied  the 
waters  of  Willapa  Harbor  and  its  tributaries.  On  the 
morning  of  the  29th  of  August,  1900,  the  launch  Leonore, 
with  Captain  Beeson  as  pilot,  left  the  wharf  at  South 
Bend  for  McGowan's  cannery.  North   River.      Upon  the 
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arrival  of  the  launch  at  said  cannery,  P.  J.  McGowan, 
who  owned,  or  at  least  controlled  the  launch,  went  on 
board,  and  he  testified  at  the  trial  that  there  were  no  other 
persons  on  board  besides  Captain  Beeson  and  himself. 
Beeson  was  to  take  McGowfcn  to  Nasel  and  there  leave  him, 
when  Beeson  was  to  return  with  the  launch  the  same  day 
to  South  Bend.  Upon  his  leturn,  he  was  to  tow  a  large 
scow  to  South  Bend.  The  scow  was  then  at  the  cannery 
at  North  River,  and  in  the  morning  when  McGowan  went 
aboard,  the  scow  was  attached  to  the  launch,  and  with  him- 
self and  McGowan  aboard  Beeson  proceeded  down  North 
River  on  his  way  to  Nasel;  but,  when  he  arrived  at  a 
certain  beacon  in  the  river,  he  attached  the  scow  to  the 
beacon,  and  left  it  until  he  should  return  in  the  evening. 
The  launch  then  proceeded  down  North  River  into  Wil- 
lapa  Harbor,  and  to  Nasel.  Upon  arriving  at  Nasel,  Mc- 
Gowan went  ashore,  and  remained,  but  Beeson  started 
with  the  launch  on  the  return  trip  to  South  Bend.  Mc- 
Gowan testified  that  no  other  person  was  aboard  during 
the  trip  to  Nasel,  and  that  Beeson  was  alone  upon  the 
launch  when  it  left  Nasel.  Two  other  witnesses  testified 
that  in  the  morning,  when  the  scow  was  tied  to  the  bea- 
con, there  were  three  men  on  board  the  launch,  but  the 
witnesses  were  some  distance  away  and  were  unable  to 
identify  either  of  the  three  except  Captain  Beeson.  It  is 
the  theory  of  counsel  for  defense  that  a  third  person  was 
aboard  the  launch,  whose  presence  was  concealed  from  Mr. 
McGowan,  since  he  testified  positively  that  there  was  no 
other  person  upon  the  launch  or  accompanying  them,  and 
the  sincerity  of  his  testimony  is  not  questioned.  It  is 
sufficient  to  say  here  that  no  further  explanation  appears 
as  to  the  identity  or  presence  of  such  third  person,  if 
Ihcre  was  such.     On  his  return  trip  to  South  Bend,  Bee- 
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son  Went  up  North  River  to  the  place  where  he  left  the 
scow  in  the  morning,  detached  it  from  the  beacon,  and  at- 
tached it  to  the  starboard  side  of  the  launch.  This  was 
about  7:30  o'clock  in  the  evening.  He  was  seen  at  the 
time  he  detached  the  scow  and  started  with  it  down  the 
river,  but  no  one  testified  that  any  other  person  was  seen 
about  the  launch  or  scow  at  that  time.  He  proceeded  down 
the  river  and  into  Willapa  Harbor.  The  tide  was  eb- 
bing at  the  time,  and  the  launch  was  making  its  way 
against  the  tide.  No  witness  testified  to  having  seen  Bee- 
son  himself  after  the  launch  entered  Willapa  Harbor  and 
started  toward  South  Bend,  although  the  launch  itself  was 
seen  proceeding  regularly  on  its  course,  and  against  the 
ebbing  tide.  The  appellant  was  engaged  in  fishing  at  the 
time  and  had  his  net  placed  in  Willapa  Harbor,  between 
the  place  where  the  launch  entered  the  harbor  and  South 
Bend.  The  aforesaid  Olsen  was  employed  by  the  appel- 
lant as  a  boat  puller,  and  the  two  were  busy  about  the  net 
as  the  launch  approached  from  below.  The  net  was  more 
than  seven  hundred  feet  in  length  and  was  spread  its  en- 
tire length  across  a  portion  of  the  channel.  Darkness 
came  on  before  the  launch  reached  the  net,  and  the  launch 
ran  into  it.  The  webbing  became  entangled  with  the  pro- 
peller, and  the  launch  could  proceed  no  further.  Appel- 
lant and  his  companion  testified  that  they  called  out  that 
the  net  was  caught,  but  received  no  answer ;  that  this  was 
repeated  several  times,  but  no  answer  came;  that  appel- 
lant then  went  aboard  the  launch,  and  that  he  looked  it 
over,  and  found  no  person  aboard;  that  they  then  towed 
the  launch  and  scow  to  South  Bend,  reaching  there  about 
three  o'clock  the  next  morning.  A  few  days  afterwards, 
the  body  of  Captain  Beeson  was  found  floating  in  the 
bay,  and  an  autopsy  revealed  that  his  throat  had  been  cut 
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with  a  knife  or  other  sharp  instrument ;  that  there  was  a 
wound  over  the  left  eye,  and  another  on  the  top  of  the 
head,  which  the  physicians  testified  had  been  made  by  a 
blunt  instrument;  and  that  blows  which  were  struck  hard 
enough  to  produce  such  wounds  would  produce  insensibil- 
ity. A  hole  was  found  between  the  index  finger  and 
the  thumb  on  the  left  hand,  extending  to  the  palmary 
surface,  which  the  physicians  testified  might  have  been 
made  by  a  gaff  hook  such  as  a  fisherman  uses.  The  phys- 
icians further  testified  that  they  examined  the  lungs,  and 
found  no  water  in  them ;  that  the  lungs  would  float ;  that 
the  wounds  in  the  throat  and  on  the  head  were  the  direct 
cause  of  death,  and  that  it  did  not  result  from  drowning. 
It  would  seem  that  Beeson  could  not  have  been  killed  for 
the  purpose  of  robbery,  since  money  and  his  watch  were 
found  with  the  body.  There  was  evidence  that  appellant 
had  said  in  a  general  way  that  any  man  who  should  run 
into  his  fish  net  would  never  run  into  another  one,  and 
also  that  he  had  directly  threatened  to  kill  Beeson  if  he 
should  ever  run  into  his  net  One  witness  testified  as  fol- 
lows : 

"During  the  latter  part  of  September,  1899,  below 
Reeve's  wharf  between  Rude's  wharf  and  Reeve's  wharf, 
1  had  a  net,  and  while  I  was  mending  on  my  net  Jim 
Gates  came  up  the  way  of  Rude's  sand  pile  during  the 
time  I  was  knitting  or  mending.  He  told  me  there  was  a 
certain  man  he  would  like  to  have  run  into  his  net  and 
that  that  would  be  the  last  of  him.  I  stopped  knitting.  I 
asked  him  who  it  was.  He  said  'William  Beeson.'  He 
said  he  would  have  that  for  an  excuse  to  kill  him." 

It  was  also  testified  that  after  the  disappearance  of 
Beeson,  but  before  the  discovery  of  his  body,  in  a  conver- 
sation with  appellant,  the  remark  was  made  that  Beeson'6 
wife  and  family  had  come  to  South  Bend,  and  that  it 
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was  hard  on  them.  To  which  appellant  replied:  "Damn 
him  !  I  don't  care  for  him.  I  had  it  in  for  him,  anyhow." 
Appellant  denies  the  making  of  the  alleged  threats,  and 
says  he  had  but  little  acquaintance  with  Beeson,  and  en- 
tertained only  good  will  for  him.  Such  is  a  brief  outline 
of  the  more  material  facts  and  circumstances  as  they  were 
detailed  before  the  jury. 

It  is  assigned  as  error  that  the  court  denied  the  motion 
of  appellant,  at  the  close  of  the  state's  testimony,  that  the 
jury  be  instructed  to  bring  in  a  verdict  of  not  guilty.  It 
is  urged  that  the  corpus  delicti  was  not  proven ;  that  there 
was  not  satisfactory  proof  that  the  deceased  was  even 
murdered ;  and  in  any  event  that  it  is  not  shown  that  ap- 
pellant had  an  opportunity  to  kill  him.  The  identity  of 
the  body  found  as  that  of  William  Beeson  is  not  disputed ; 
and  we  think  the  testimony  was  sufficient  to  authorize  the 
jury  to  find  that  death  resulted  from  killing,  rather  than 
from  accident,  self-inflicted  wounds,  or  drowning. 

"The  corpus  delicti  is  a  compound  fact  made  up  of  two 
things:  First,  the  existence  of  a  certain  act  or  result  form- 
ing the  basis  of  the  criminal  charge ;  and  second,  the  exist- 
ence of  criminal  agency  as  the  cause  of  this  act  or  result," 
7  Am.  &  Eng.  Enc.  Law  (2d  ed.),  p.  861. 

The  presence  of  the  body  and  the  fact  of  the  killing  be- 
ing established,  the  next  inquiry  is,  what  criminal  agency 
caused  the  death,  or  who  wras  the  slayer? 

"Beyond  the  death  and  the  violence  remain  the  two  in- 
quiries to  which  the  ascertained  criminal  fact  gives  rise; 
who  is  the  slain  and  who  is  the  slayer ;  the  identity  of  the 
one  and  the  agency  of  the  other.  These  may  be  estab- 
lished by  circumstantial  evidence  which  convinces  the  con- 
science of  the  jury,  and  because  a  basis  has  been  furnished 
upon  which  inferences  may  stand  and  presumptions  have 
strength."  People  v.  Palmer,  4  Am.  St.  Kep.  423,  426 
(109  N,  Y.  110,  16  N.  E.  529). 
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"We  are  satisfied  that  the  strict  rule  contended  for  by 
plaintiff  in  error  has  been  modified  by  many  authorities, 
and  that  the  weight  of  authority  now  is  that  all  of  the  ele- 
ments of  the  corpus  delicti  may  be  proved  by  presump- 
tive or  circumstantial  evidence."  Campbell  v.  People. 
159  111.  9,  22  (42  N.  E.  123,  50  Am.  St,  Rep.  134).  % 

While  there  was  no  direct  and  positive  proof  that  ap- 
pellant killed  the  deceased,  yet,  under  the  rule  above  stated 
and  which  we  think  is  correct,  the  circumstances  in  evi- 
dence tending  to  connect  appellant  with  thecrime  were  such 
as  amply  justified  their  submission  to  the  jury. 

It  is  assigned  as  error  that  the  court  sustained  an  ob- 
jection to  the  following  question  asked  by  appellant  in 
cross-examination : 

"If  you  were  to  see  Captain  Beeson's  boat  going  up  the 
river  and  you  were  in  a  fish  boat  and  you  were  to  show  a 
light  in  front  of  him  and  he  would  run  right  towards  you 
and  you  would  be  holding  your  light  up  until  he  could 
get  a  plain  view  of  you,  you  knowing  Captain  Beeson,  as 
you  do,  would  you  say  Captain  Beeson  was  on  that  boat, 
if  he  run  right  toward  you  and  tried  to  run  you  down  ?" 

It  is  the  theory  of  the  state  that  Captain  Beeson  was 
aboard  the  launch,  controlling  and  guiding  it,  when  it  ran 
into  appellant's  net,  and  that  appellant  killed  him  because 
he  ran  into  the  net.  But  it  is  the  theory  of  appellant's 
counsel  that,  if  Beeson  was  murdered,  he  had  been  mur- 
dered before  the  launch  ran  near  to  another  net  further 
down  than  appellant's  net,  the  operator  of  which  testi- 
fied that  he  saw  no  one  upon  the  launch  as  it  passed,  and 
received  no  reply  when  he  called  out.  Appellant's  coun- 
sel advance  the  theory  that  Beeson  may  have  been  mur- 
dered further  down,  and  that  the  murderer  was  still 
aboard,  guiding  the  movements  of  the  launch.  They 
therefore  sought,  by  the  question  above,  to  elicit  the  opin- 
ion of  the  witness  as  to  whether  Beeson  would  have  guid- 
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ed  the  boat  as  it  was  guided,  considering  the  surround- 
ings. The  question  involved  the  opinion  of  the  witness 
as  to  whether  Beeson  was  on  board  the  launch  at  the  time. 
That  was  a  conclusion  for  the  jury  to  determine  from 
facts  detailed^  and  the  witness  could  not  properly  testify 
as  to  his  opinion  upon  that  subject  We  think  the  question 
did  not  involve  any  skillful  knowledge  in  the  way  of  ex- 
pert testimony.  The  jury  could  answer  the  qustion  them- 
selves, from  the  facts  before  them.  State  v.  Coella,  8 
Wash.  512  (36  Pac.  474).  The  objection  was  properly 
sustained. 

It  is  assigned  as  error  that  the  court  admitted  evidence, 
over  objection,  of  threats  made  by  appellant  against  Bee- 
son  a  year  or  more  before  his  death,  and  also  threats  of  a 
general  character,  without  naming  any  one  in  particular, 
as  to  what  he  would  do  if  any  one  should  run  into  his  fish 
net  Threats  against  a  deceased  made  by  the  accused 
prior  to  the  commission  of  the  alleged  offense  are  com- 
petent in  proof.  1  Bishop,  New  Criminal  Procedure, 
§§  1108-1110. 

They  are  admissible  as  bearing  upon  the  condition  of 
the  accused's  mind,  in  the  way  of  showing  malice  or  a 
motive  for  the  act  charged. 

"It  is  immaterial  how  long  before  the  homicide  the 
threats  were  made  as  the  remoteness  of  their  utterance 
goes  to  their  weight  and  not  to  their  competency."  9  Am. 
&  Eng.  Enc.  Law,  p.  688. 

See,  also,  State  v.  Hoyt,  46  Conn.  330;  Everett  v. 
State,  62  Ga.  65 ;  Eedd  v.  State,  68  Ala,  492.  Threats 
are  admissible  though  not  directed  toward  any  particu- 
lar person.  9  Am.  &  Eng.  Enc.  Law,  686,  687 ;  Moore 
v.  People,  26  Colo.  213  (57  Pac.  857);  Hopkins  v. 
Commomuealth,  50  Pa.  St  9  (88  Am.  Dec.  518)  ;    An- 
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derson  v.  State,  79  Ala.  5;  Brooks  v.  Commonwealth, 
98  Ky.  143  (37  S.  W.  1043) ;  State  v.  Harlan,  130  Mo. 
381  (32  S.  W.  997). 

In  Dixon  v.  State,  13  Fla.  636,  it  was  held  that,  the 
person  killed  being  a  policeman,  it  was  competent  to  give 
in  evidence  on  a  trial  for  murder  threats  made  by  the  ac- 
cused against  policemen,  though  not  particularly  against 
the  individual  killed.  In  that  case  the  court  says,  at 
page  645 : 

"Testimony  of  this  character  is  admissible  to  show  the 
animus  of  the  accused  at  the  time  of  the  commission  of 
the  crime,  and  sometimes  tends  to  identify  the  accused  per- 
son, and  is  always  allowed  to  go  to  the  jury.  Its  weight 
is  for  their  consideration.  Murder  in  the  first  degree  is 
defined  by  the  statute  to  be  the  killing  of  a  human  being 
without  authority  of  law,  'with  a  premeditated  design  to 
effect  the  death  of  the  person  killed,  or  of  any  human  be- 
ing.' In  determining  the  nature  and  degree  of  the  crime, 
Ihe  intent  of  the  accused  is  to  be  ascertained,  and  this  is  of- 
ten found  in  the  character  and  language  of  threats  made 
and  the  circumstances  under  which  they  are  made." 

We  think  no  error  was  committed  in  admitting  evi- 
dence of  threats  made  by  the  accused  in  this  case.  It  was 
for  the  jury  to  determine  their  weight,  when  considered 
with  all  other  facts  and  circumstances  in  evidence. 

Error  is  further  predicated  upon  the  following:  Cer- 
tain questions  were  asked  by  the  state  of  a  witness  about 
an  alleged  conversation  with  appellant  three  or  four  days 
after  the  death  of  Beeson,  in  which  appellant  expressed 
a  desire  to  leave  this  country,  and  go  to  Chili.  On  objec- 
tion by  appellant  the  court  refused  to  permit  the  ques- 
tions to  be  answered.  Appellant's  counsel  then  sought 
to  cross-examine  the  witness  on  the  same  line,  which  was 
refused  by  the  court.  Thereupon  appellant's  counsel  asked 
the  court  to  instruct  the  jury  to  draw  no  inferences  from 
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the  questions  asked  by  the  state's  counsel,  which  instruc- 
tion the  court  did  not  give.  We  see  no  error  in  this.  The 
court  Refused  to  permit  the  examination  when  objected  to, 
which  was  in  effect  saying  to  the  jury  that  they  should 
draw  no  inferences.  It  must  be  assumed  that  the  jury 
are  able  to  distinguish  between  evidence  in  fact  and  the 
mere  interrogatories  of  counsel. 

It  is  assigned  as  error  that  the  court  refused  appellant 
permission  to  ask  his  own  witness  the  following  ques- 
tion: 

"Suppose  you  would  see  a  fisherman  standing  on  the 
stern  deck  of  his  fish  boat  with  a  lantern  in  his  hand; 
what  course  would  you  pursue  with  regard  to  that  man  if 
you  were  close  to  him  ?" 

This  was  not  error.  It  would  have  been  improper  to 
permit  the  witness  to  state  what  he  would  have  done  under 
given  circumstances.  The  essential  inquiry  is  as  to  the 
facts  which  occurred,  and  not  as  to  what  another  would 
have  done  under  like  circumstances. 

Error  is  assigned  upon  the  refusal  of  the  court  to  per- 
mit certain  witnesses  for  appellant  to  testify  as  to  what 
appellant  had  said  relative  to  finding  the  body  of  the  de- 
ceased, Beeson.  Witnesses  for  the  state  had  testified 
as  to  remarks  made  by  appellant  upon  that  subject  This 
testimony  was  given  at  a  time  when  it  was  not  known 
that  appellant  would  become  a  witness  in  his  own  behalf, 
and  was  not  offered  for  the  purposes  of  impeachment,  but  as 
a  part  of  the  state's  case  bearing  upon  appellant's  con- 
nection with  the  crime.  The  court  offered  to  permit  the 
witness  to  be  examined  concerning  all  conversations  about 
which  the  state's  witness  had  testified,  but  refused  to  per- 
mit cross-examination  as  to  what  appellant  had  said  to 
his  own  witness  at  other  times.     This,  we  think,  was  right 
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Such  statements  would  be  in  the  nature  of  self-serving 
ones,  and  their  admission  was  properly  denied. 

While  appellant  was  upon  the  witness  stand,  he  was 
telling  his  story  in  a  narrative  form,  when  one  of  his  coun- 
sel interrupted  him.  A'  juror  then  asked  the  court  if 
appellant  could  not  be  allowed  to  tell  his  story  in  his  own 
way,  without  interruption  by  counsel.  It  is  urged  as  er- 
ror that  the  court  did  not  reprimand  the  juror;  it  being 
contended  that  the  juror  thus  protested  against  an  exam- 
ination of  appellant  by  his  counsel.  Appellant's  coun- 
sel continued  the  examination.  The  court  said  nothing, 
and  was  not  requested  to  say  anything.  No  objection  or 
exception  was  noted.  The  question  of  the  juror  was  sim- 
ply asked,  and  it  remained  unanswered  by  the  court,  ex- 
cept for  the  fact  that  counsel  were  permitted  to  con- 
tinue the  examination.  The  silence  of  the  court,  taken  in 
connection  with  what  followed,  was  probably  a  more  effect- 
ive reprimand  than  would  have  been  a  lecture  to  the  juror. 
The  court's  conduct  was  at  least  not  prejudicial  error. 

The  remaining  assignments  of  error,  like  those  already 
discussed,  are  based  upon  alleged  errors  of  the  court  per- 
taining to  the  introduction  of  evidence.  We  are  satisfied 
that  no  material  error  was  committed.  No  error  is  as- 
signed upon  the  court's  instructions.  The  jury  having 
found  the  appellant  guilty,  we  see  no  reason  for  disturbing 
the  verdict,  and  the  judgment  is  affirmed. 

Ebavis,  C.  J.,  and  Fullerton,  White,  Anders, 
Mount  and  Dunbar,  JJ.,  concur. 
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[No.  4264.     Decided  Jane  26,  1002.] 

Hiram  L.  Post,  Respondent,  v.  City  of  Spokane,  Ap- 
pellant. 

APPEAL  —  VOLUNTARY     DISMISSAL — BIGHT     OF     RESPONDENT     TO     AF- 
FIRMANCE. 

Where  an  appeal  is  dismissed  upon  the  motion  of  appellant, 
the  respondent  is  entitled  to  an  affirmance  of  the  judgment  of  the 
lower  court,  when  the  time  limited  by  law  within  which  another 
appeal  may  be  taken  from  the  same  judgment  has  already  ex- 
pired. 

SAME  —  ATTACK  UPON  JUDGMENT  AFTER  AFFIRMANCE. 

The  supreme  court  has  power  to  grant  leave  to  attack  judg- 
ments which  it  has  affirmed,  upon  a  showing  being  made  to  the 
satisfaction  of  the  court  that  the  ends  of  justice  require  it. 


Appeal  from  Superior  Court,  Spokane  County.- 
Leander  H.  Prather,  Judge.    Affirmed. 


-Hon. 


John  P.  Judson  and  A.  II.  Kenyon,  for  appellant. 

Norman  Bwck,  Sidlivan,  Nuzxtm  &  Nuzum  and  A.  M. 
Craven,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hadley,  J. — On  motion  of  appellant  the  appeal  in  this 
case  was  dismissed  at  appellant's  costs.  The  written  mo- 
tion to  dismiss  states  that  the  motion  is  made  to  enable 
appellant  to  present  a  petition  to  the  superior  court  to  set 
aside  and  vacate  the  judgment  appealed  from,  based  upon 
the  discovery  of  documentary  evidence  after  the  appeal 
was  taken,  which,  it  is  alleged,  establishes  the  fact  that  re- 
spondent was  many  years  ago  paid  by  appellant  for  the 
same  service  for  which  the  judgment  was  rendered.  Re- 
spondent now  moves  for  a  judgment  in  his  favor,  and 
against  appellant,  affirming  the  judgment  of  the  court  be- 
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low,  with,  costs  of  the  appeal  taxed  in  favor  of  respondent. 

In  Allen  v.  Catlvn,  9  Wash.  603  (38  Pac.  79),  the  ap- 
peal was  dismissed  on  motion  of  the  appellant;  and  the  re- 
spondents in  that  case  afterwards  moved  for  judgment  in 
this  court  for  the  amount  of  the  judgment  in  the  lower 
court,  with  interest  and  costs  added,  against  the  appellant 
and  the  sureties  in  the  supersedeas  bond.  The  motion  here 
is  to  the  same  effect,  with  the  exception  that  no  judgment 
is  asked  against  sureties ;  the  appellant  being  a  municipal 
corporation,  and  no  appeal  or  supersedeas  bond  being,  for 
that  reason,  in  the  record.  The  appellant  in  the  case  cited 
resisted  the  entry  of  judgment  on  the  ground  that  this 
court  having  ordered  the  appeal  dismissed  had  lost  juris- 
diction of  the  case.  It  was,  however,  held  that  while  the 
appellant  had  the  undoubted  right  to  move  to  dismiss  his 
appeal,  yet  by  so  doing  he  could  not  place  the  respondents 
in  a  worse  situation  than  they  would  haver  been  in  if,  upon 
the  appellant's  neglect  to  prosecute  the  appeal,  the  re- 
spondents had  appeared,  and,  upon  filing  a  short  record, 
had  procured  a  dismissal  or  affirmance,  and,  further,  that 
since,  under  such  circumstances,  the  right  of  respondents 
upon  their  own  motion  to  have  judgment  entered  here 
against  appellant  and  his  sureties  would  have  been  un- 
questioned, it  followed  that  the  same  right  existed  under 
the  circumstances  shown  by  the  record. 

In  Agassiz  v.  Kelleher,  9  Wash.  656  (38  Pac,  221),  the 
same  rule  was  followed,  and  the  court  observed  that  theap- 
pellant  cannot  deprive  the  respondent  of  his  rights  in  the 
premises  by  a  voluntary  dismissal.  In  the  opinion  in  the 
last-named  case,  reference  is  made  to  §  20,  p.  130,  Laws 
1893,  which  provides  that  no  dismissal  which  does  not  go 
to  the  substance  of  or  the  right  to  the  appeal  shall  preclude 
any  party  from  taking  another  appeal  in  the  same  ease 


POST  v.  SPOKANE.  703 


June,  1902.]         Opinion  of  the  Court— Hadley,  J. 

within  the  time  limited  by  law.  It  was  sought  to  dismiss 
that  appeal  without  prejudice  to  the  taking  of  another  ap- 
peal The  court  declined  to  grant  the  dismissal  absolutely 
and  without  prejudice,  but  in  order  to  render  the  various 
parts  of  the  statute  effectual,  and  to  preserve  the  rights 
of  all  parties,  granted  what  was  termed  a  "qualified  disr 
missal;"  that  is  to  say,  the  appellant  was  permitted  to 
take  an  order  dismissing  his  appeal,  but  the  court  retained 
jurisdiction  of  the  cause  for  the  purpose  of  permitting 
the  respondent^  after  the  time  for  taking  the  appeal  had 
expired,  to  move  for  an  affirmance  of  the  judgment.  In 
the  case  at  bar,  however,  there  is  no  occasion  for  such 
qualified  dismissal,  since  the  tiipe  limited  by  law  within 
which  another  appeal  may  be  taken  from  the  judgment  in 
the  cause  has  long  since  expired. 

On  the  authority  of  the  above  cases,  the  respondent  here 
has  the  undoubted  right  to  have  the  judgment .  affirmed. 
The  motion  is  therefore  granted,  and  the  judgment  is  af- 
firmed with  costs  taxed  against  appellant. 

While  respondent's  right  to  have  the  judgment  affirmed 
upon  the  record  seems  clear  under  the  rule  heretofore  es- 
tablished by  this  court,  yet  we  do  not  mean  to  be  undeiv 
stood  as  holding  at  this  time  that  appellant  has  no  remedy 
whatever,  based  upon  the  alleged  facts  stated  in  its  mo- 
tion to  dismiss  the  appeal  as  hereinbefore  recited.  Upon 
satisfactory  showing  being  made  in  this  court,  leave  has 
been  granted  in  some  instances  to  attack  judgments  which 
have  been  affirmed  here.  Wo  are  not,  however,  aware  of 
any  published  decision  which  shows  such  leave  to  have 
been  granted.  It  is  manifest  that  this  court  must  reserve 
to  itself  the  right  to  determine  each  particular  case  from 
the  showing  made,  and  no  general  rule  can  be  announced 
as  applicable  to  all  cases.     Certainly  no  permission  can  be 
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granted  to  disturb  the  judgments  affirmed  or  entered  by 
this  court  unless  it  is  made  reasonably  to  appear  that  the 
ends  of  justice  require  it.  But  the  precedent  of  entertain- 
ing and  considering  such  applications  has  already  been  es- 
tablished. Since  our  published  reports  contain  nothing 
upon  this  subject,  as  far  as  we  are  now  informed,  we  have 
thought  it  proper  to  make  these  observations  in  this  con- 
nection, in  order  that  the  precedent  established  may  be 
more  generally  understood. 

Reavis,  C.  J.,  and  White,  Mount,  Fullerton  and 
Dunbar,  JJ.,  concur. 

Petition  for  Leave  to  Vacate  Judgment. 

Per  Curiam. — The  judgment  of  the  court  below  in  this 
cause  having  been  affirmed  by  this  court,  the  appellant  by 
petition  now  filed  here  asks  leave  to  file  its  petition  in 
the  superior  court  to  vacate  the  judgment  on  the  ground 
that  the  same  was  wrongfully  obtained  in  that  the  demand 
sued  upon  had  long  before  been  paid  and  satisfied,  to- 
gether with  other  grounds  stated  in  the  petition.  The 
showing  is  such  that  we  believe  the  ends  of  justice  demand 
that  an  opportunity  shall  be  given  for  an  investigation 
of  the  matters  set  forth  in  the  petition.  The  prayer  of 
the  petition  is  therefore  granted,  and  leave  is  hereby 
given  appellant  to  file  its  said  petition  in  the  superior 
court  and  for  that  court  to  proceed  and  hear  the  same. 
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George  Kirby,  Respondent,  v.  Rainier-Grand  Hotel 
Company,  Appellant. 

APPEAL  —  AMOUNT    IN    CONTROVEBSY  —  HOW    DETERMINED. 

The  constitutional  provision  limiting  the  jurisdiction  of  the 
supreme  court  on  appeal  to  cases  where  the  amount  in  contro- 
versy exceeds  $200  applies  to  the  amount  sued  for  and  not  to 
the  judgment  rendered. 

NEGLIGENCE  —  INJURIES     TO     SERVANT  —  DEFECTIVE     ELEVATOR  —  NON- 
SUIT. 

In  an  action  for  damages  for  injuries  received  from  the  fall 
of  a  freight  elevator  plaintiff  should  be  non-suited  when  the  only 
negligence  alleged  was  that  "the  elevator  through  want  of  proper 
repairs  and  a  sufficient  brake  immediately  dropped  to  the  bot- 
tom/' and  the  evidence  shows  that  the  elevator  was  not  out  of 
repair  nor  defectively  constructed;  but  that  plaintiff  went  on 
the  elevator  without  being  required  so  to  do  by  the  defendant 
as  a  part  of  his  duties,  and,  in  ignorance  of  its  mechanism,  at- 
tempted to  operate  it,  causing  it  to  fall. 

SAME  —  INSTRUCTIONS. 

Where  there  was  no  evidence  that  the  construction  of  an 
elevator  was  complicated  and  dangerous,  it  was  error  for  the  court 
to  charge  the  jury  as  to  the  duty  of  defendant  to  give  plaintiff 
notice  of  its  complicated  and   dangerous  character. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Orange  Jacobs,  Judge.     Reversed. 

Bogle  &  Richardson,  for  appellant 
Herbert  E.  Snook,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

White,  J. — Respondent  brought  this  action  against 
the  appellant  for  the  sum  of  $500  for  personal  injuries 
received  by  him  while  in  the  employ  of  the  appellant. 
The  facts  are  fully  set  out  in  the  evidence  hereinafter  re- 

45—28  WASH. 


706  KIRBY  v.  RAINIERrCHtAND  HOTEL  CO. 

Opinion  of  the  Court— White,  J.  [28  Wash. 

ferred  to.     The  third  and  fourth  allegations  of  the  com- 
plaint are  as  follows : 

"3.  That  heretofore,  towit,  on  or  about  the  10th  day  of 
July,  1899,  this  plaintiff,  while  regularly  in  the  employ 
of  the  defendant  as  dishwasher  in  its  said  hotel,  attempted 
to  ride  upon  the  elevator  in  said  hotel  building  which  con- 
nects the  second  floor  upon  whioh  is  located  the  kitchen, 
with  the  basement  of  said  building,  two  stories  below; 
that  it  was  necessary  for  plaintiff  to  ride  upon  said  ele- 
vator from  said  second  floor  to  the  basement  in  order  to 
convey  freight;  that  immediately  upon  entering  said  ele- 
vator, said  elevator,  through  want  of  proper  repairs  and  a 
sufficient  brake,  immediately  dropped  to  the  bottom  with, 
such  violence  and  force  that  this  plaintiff  was  thrown 
against  a  barrel  which  was  upon  said  elevator,  whereby  the 
right  side  of  his  face  was  badly  bruised  and  his  right 
eye  severely  cut>  in  so  much  that  it  was  necessary  to  have 
medical  assistance  and  stitches  taken  in  the  gash  which 
was  cut  over  his  right  eye  as  aforesaid,  and  that  by  reason 
thereof  this  plaintiff  suffered  great  pain  and  was  neces- 
sarily confined  in  the  hospital  for  a  period  of  one  week. 

"4.  That  the  defendant  had  knowledge  of  the  dan- 
gerous and  defective  character  and  condition  of  said  ele- 
vator at  the  time  this  plaintiff  sustained  his  said  injury, 
and  negligently  and  carelessly  permitted  the  said  elevator 
to  remain  and  continue  in  its  said  dangerous  and  defective 
condition ;  that  by  the  exercise  of  ordinary  care  the  defend- 
ant oould  have  placed  said  elevator  in  a  safe  condition,  but 
that,  notwithstanding  that  the  defendant  knew  of  the  dan- 
gerous and  defective  condition  of  said  elevator,  no  notice 
whatever  was  given  to  this  plaintiff  of  its  said  condition, 
and  the  defendant  negligently  and  carelessly  permitted 
this  plaintiff  to  use  and  ride  upon  said  elevator  in  its  said 
dangerous  and  defective  condition,  whereby  this  paintiff 
was  injured  as  aforesaid." 

Upon  the  trial  the  jury  returned  a  verdict  of  $250  in 
favor  of  the  plaintiff.  A  motion  for  a  new  trial  was  made, 
and  the  court  directed  the  respondent  to  remit  $150,  which 
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respondent  did.  Thereupon  the  motion  was  overruled, 
and  judgment  was  accordingly  entered  against  the  appel- 
lant for  $100,  from  which  judgment  the  appeal  is  taken. 

The  respondent  moves  the  court  to  dismiss  the  appeal 
because  as  to  the  defendant  the  real  amount  in  contro- 
versy is  less  than  $200.  The  motion  is  denied  on  the 
authority  of  this  court  laid  down  in  Trwmbvll  v.  School 
District,  22  Wash.  631  (61  Pac  714),  and  Bleecker  v. 
SatsopR.  R.  Co.,  3  Wash.  77  (27  Pac  1073). 

The  respondent  and  witnesses  Ferris  and  Kinnoa 
testified  in  chief.  The  respondent  testified  that  he  went 
to  work  for  the  appellant  in  the  kitchen  of  its  hotel  as 
a  dishwasher  the  day  of  the  accident;  that  he  had  never 
been  there  before;  that  three  barrels  of  slop  were  on  the 
elevator,  and  that  they  were  to  be  sent  on  the  elevator  to 
the  basement;  that  he  got  on  the  elevator;  that  as  soon  as 
he  stepped  on  and  touched  the  rope  the  elevator  went  "fly- 
ing to  the  bottom,"  thereby  causing  the  injury ;  that  he  had 
never  been  on  it  before ;  that  the  man  who  was  there  before 
him  (Kinnoa,  another  dishwasher)  was  there  at  the  ele- 
vator, and  that  no  one  told  him  not  to  get  on,  and  that  he 
thought  Kinnoa  knew  dt  was  all  right;  that  he  grabbed 
the  rope, — the  check  line;  that  he  could  not  stop  it;  that 
the  rope  ran  through  his  hands,  and  burnt  them ;  that  he 
was  told  by  Kinnoa  to  get  on  the  elevator ;  that,  as  soon  as 
he  stepped  on  and  drew  the  check  line,  it  went  right  down ; 
that  it  commenced  dropping  before  he  pulled  the  check 
line;  that  he  tried  to  stop  it  by  pulling  the  check  line;  no 
one,  he  says,  told  him  not  to  get  on  the  elevator;  nobody 
said  anything  to  him  about  it;  that  no  warning  was  given 
to  him  about  the  elevator;  that  the  elevator  was  six  feet 
wide  and  six  feet  deep;  that  he  believed  it  was  out  of 
order;     that    he     did     not     know     what     was     out    of 
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order,  something  the  matter  with  the  weights;  could  not 
see  the  weights;  did  not  see  anything  broken ;  just  thought 
there  was  something  the  matter.  He  also  testified  as  to 
the  nature  of  his  injuries.  Ferris,  who  went  to  work  that 
day  with  the  respondent  as  a  dishwasher,  testified  that  the 
night  before  he  saw  a  man.  who  used  to  run  it  go  down  in 
the  elevator  with  a  load;  that  he  appeared  to  go  "down 
all  right;  that  there  was  no  notice  not  to  ride  on  it  at  that 
time;  that,  so  far  as  he  could  see,  the  elevator  was  in  good 
repair ;  that,  after  the.  elevator  fell  with  respondent,  the 
engineer  worked  at  fixing  it ;  that  after  it  was  fixed  a  load 
was  sent  down  on  it,  and  it  broke  down.  Kinnoa,  a  Sand- 
wich Islander,  testified  that  he  had  never  ridden  down  on 
the  elevator,  but  that  he  had  seen  one  other  ride  down ; 
that  he  had  often  seen  three  barrels  of  slop  on  it ;  that  he 
(Kinnoa)  was  standing  by  the  elevator  when  the  re- 
spondent got  on ;  that  he  did  not  tell  the  respondent  to  get 
on  ;  that  nobody  told  him  to  get  on. 

"Q.  How  did  the  elevator  work  that  day?  A.  Well, 
the  other  man  was  quit  there — the  elevator  worked  all 
right  Of  course  George  [respondent]  a  stranger — he  don't 
know  how  to  ride  the  elevator  and  he  dropped  down  the 
elevator." 

That  the  elevator  worked  all  right  until  respondent  got 
hurt;  that  after  the  accident  they  put  a  sign  on  the  door, 
"Do  not  ride  on  the  elevator."  On  cross-examination  this 
witness  testified: 

"Q.  What  did  he  [respondent]  do  when  he  got  on 
there  ?  Did  he  pull  the  string  or  rope  ?  A.  Well,  I  was 
holding  the  string.  I  told  him,  that  is  a  brake  of  the  ele- 
vator, and  I  gave  him  the  rope — told  him  to  look  out  for 
that,  it  will  brakes — pull  it  hard  and  then  it  willstopit;and 
he  get  a-hold  of  the  rope  and  he  let  go  a  little  and  it 
dropped  right  down.  Q.  You  told  him:  to  hold  the  rope, 
that  was  the  brake,  did  you  ?    A.     Yes,  I  did.     Q.     And 
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what  did  you  say  he  did — he  let  go  of  it  ?  Did  you  say  he 
let  go  ?  A.  Yes,  he  let  go  a  little  bit — slacked  a  little.  Q. 
And  that  is  what  made  it  drop,  is  it?  A.  Yes,  sir.  Q. 
If  he  had  held  on  to  the  rope  it  wouldn't  drop,  would  it? 
A.  I  don't  know,  because  I  know  that  boy  was  there,  he 
took  that  little  rope;  of  course  that  is  the  brake — when 
he  pulls  it  it  stops  it,  Q.  When  George  let  loose  of  that 
little  rope — the  brake — it  dropped,  did  it?  A.  I  don't 
know;  may  be  he  turned  it  loose  or  he  didn't  He  was 
holding  the  rope.  I  don't  know  whether  he  was  holding 
hard  or  not,  but  it  dropped  right  down.  Q.  You  said 
just  now  he  turned  it  loose  and  that  was  what  made  it 
drop,  didn't  you  ?  A.  Well,  I  believe  he  did  turn  it  loose. 
Q.  (By  Mr.  Snook)  You  mean  then  that  when  the 
brake  is  on  it  holds  the  elevator  ?  A.  Yes.  Q.  And  you 
have  to  let  loose  of  that  brake  in  order  to  let  the  elevator 
go  down  anyway — that  is  what  that  brake  is  there  for,  is 
it?    A.    Yes." 

The  foregoing  is  substantially  all  the  testimony  in  chief 
introduced  by  the  respondent 

The  testimony  of  the  appellant  was  substantially  as  fol- 
lows: Stevenson,  the  head  dishwasher,  in  charge  of  remov- 
ing the  refuse,  testified:  That  he  told  respondent  the 
night  before,  when  he  first  came  to  work,  how  to  work  the 
elevator,  and  how  to  let  it  down ;  and  in  the  morning  when 
the  respondent  was  about  to  take  the  load  down  he  warned 
him  not  to  get  on  the  elevator.  This  conversation  was  in 
the  presence  of  witness  Ferris.  He  had  never  seen  any  one 
else  ride  on  it,  and  did  not  know  that  any  one  else  rode 
on  it  That  he  showed  Kinnoa  how  to  work  the  elevator, 
and  told  him  not  to  ride  on  it  That  the  elevator,  by  the 
carelessness  of  operators  with  the  brake,  had  fallen  before. 
That  the  sign  had  always  been  up  on  the  inside  of  the  door 
of  the  elevator  shaft,  which  was  in  plain  view  when  the 
door  was  open,  not  to  ride  on  the  elevator.  That  the  ele- 
vator did  not  work  right  after  it  fell  with  respondent^  but 
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always  worked  right  before.  That  one  stood  by  the  side 
of  the  elevator  to  operate  it.  Shuffleton,  a  mechanical  en- 
gineer, testified  that  the  elevator  was  a  simple  hand  device^ 
apparently  constructed  for  handling  freight  only.  Its  gen- 
eral operation  is  this  :  A  manila  rope  about  an  inch  in  diam- 
eter passing  over  a  wheel  at  the  top  of  the  shaft,  which  is 
pulled  by  hand  for  raising  a  barrel  or  whatever  weight 
may  be  on  the  cage.  Its  speed  in  going  down  is  governed 
by  a  small  hand  rope,  probably  one-half  inch  in  diameter, 
which  passes  down  the  shaft  alongside  of  the  cage.  The 
operation  of  that  brake  is  such  that,  if  a  person  were  riding 
on  the  cage,  it  would  be  absolutely  necessary  for  him  to 
keep  a  firm  hold  on  the  rope.  If  he  once  lost  hold  of  that 
little  rops  which  controls  the  brake,  there  would  be  nothing 
to  prevent  the  machine  from  rapidly  running  to  the  bottom 
at  high  speed,  with  probable  injury  to  the  machine  and 
the  person  riding  it.  That  such  would  be  the  result  if  the 
machine  was  in  perfect  condition.  Its  construction  was 
such  apparently  from  the  beginning.  It  was  plainly 
apparent  in  its  construction  that  it  was  never  intended 
for  people  to  ride  in,  because  it  would  require  a  great  deal 
of  skill  for  a  man  to  handle  the  rope  while  in  the  cage; 
for,  if  he  once  lost  control  of  the  rope,  he  would  find  him- 
self in  considerable  danger.  That  the  elevator  was  a  hand 
elevator,  and  was  operated  by  the  hands  pulling  it  up  with 
a  rope  and  letting  it  down  with  the  brake  rope.  The  cage 
was  about  three  and  one-half  by  three  feet, — a  very  small 
machine.  The  weight  it  would  carry  would  depend  upon 
the  supporting  device.  This  machine  was  safe  at  one 
thousand  pounds  and  would  carry  this  with  the  brake 
properly  operated.  It  would  drop  with  no  weight  on  it 
if  the  rope  that  works  the  brake  was  manipulated  in  a 
wrong  manner.    As  the  elevator  moveB  downward,  it  would 
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be  necessary  for  the  operator  to  let  the  rope  which  controls 
the  brake  slip  through  his  hands,  and  at  the  same  time 
maintain  tension  enough  to  let  it  down.  If  he  should  leti 
it  get  the  start  of  him,  he  could  never  catch  it  again.  The 
operator  stands  stationary  on  the  floor  above.  The  brake 
rope  is  stationary.  He  has  the  rope  in  his  right  hand. 
It  does  not  slip  through  his  hand.  Eagles,  stationary 
engineer  in  the  employment  of  appellant  at  the-  time  of 
the  accident^  testified  that  about  an  hour  after  the  acci- 
dent he  examined  the  elevator. 

"Q.  What  condition  did  you  find  it  in  ?  A.  Found  it 
all  O.  K.  except  the  cable  came  off  from  the  vibration  of 
the  cage  going  down.  Q.  The  cable  came  off  the  sheave  ? 
A.  Yes,  when  the  cage  struck  in  the  cellar  it  rebounded  to  a 
certain  extent  and  the  cable  came  off  of  the  sheava  All  I 
had  to  do  was  to  pick  the  cable  up  and  put  it  on  the  sheava" 

The  size  of  the  cage,  he  testified,  was  about  three  feet 
by  three  feet.  The  elevator  operated  by  a  hand  device, — 
manila  rope  passing  over  wheels,  one  on  the  top  and  one 
below,  operated  with  a  hand  brake ;  brake  rope  made  fast 
to  it,  running  full  length  of  the  shaft.  "To  operate  the 
elevator  you  must  stand  on  the  kitchen  floor  and  when  you 
start  your  load  you  slack  away  on  the  brake,  and  when  she 
is  lowered  to  the  cellar  you  are  supposed  to  come  down 
stairs  and  unload,  and  you  must  go  back  to  the  kitchen  to 
raise  the  caga  You  can't  raise  the  cage  from  below.  A 
man  that  was  skilled  and  would  not  get  excited  could  let 
himself  down;  but  if  the  cage  got  to  making  a  great  ve- 
locity, of  course  he  would  burn  his  handa  He  couldn't 
hold  on  to  the  rope.  Had  seen  one  man  (George)  ride 
down.  Warned  him,  if  he  kept  that  up,  he  would  come 
down  some  day  fast."  Palmer  testified  that  there  was  a 
notice  on  the  door  before  the  aceideoit  to  the  effect,  "All 
persons   are   prohibited   from   riding   on   this   elevator." 
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Woods  testified  as  to  the  notice  being  on  the  door  before 
the  accident.  Dixon  testified  he  heard  Stevenson  tell  re- 
spondent just  before  the  accident,  not  to  ride  on  the  ele- 
vator. Gibson  testified  to  the  same  effect,  and  also  as  to 
the  notice  on  the  door.  Harrison  testified  as  to  the  notice 
on  the  door.  Dr.  Kloeber,  the  surgeon  who  attended  the 
respondent,  testified  that  respondent  told  him  he  stepped 
in  the  kitchen  elevator,  and  the  thing  went  down,  and  ha 
burnt  his  hand  with  the  rope  as  it  slid  down;  that  re- 
spondent had  an  incised  wound  over  the  right  eye,  quite  a 
severe  burn  on  his  hands,  the  face  and  forehead  a  little 
bruised.  Johnson  testified  that  he  heard  Stevenson  warn 
respondent  just  before  the  accident  not  to  get  on  the  ele- 
vator. 

In  rebuttal  the  respondent  denied  that  Stevenson  ex- 
plained to  him  how  to  run  the  elevator,  or  that  he  warned 
him  not  to  ride  on  it,  and  that  there  was  a  notice  on  the 
door.  The  reason  he  got  on  was  because  Kinnoa  told  him 
to  get  on,  and  said  it  was  all  right  Never  had  seen  a 
contrivance  of  the  sort  Came  to  work  in  the  afternoon 
before  the  accident  He  did  not  put  the  slops  on  the  ele- 
vator. They  were  there  when  Kinnoa  told  him  to  go  down 
with  them.  Ferris  testified  that  there  was  no  notice  on 
the  door.  Kinnoa  testified  that  there  was  no  notice  on 
the  door;  that  the  notice  was  put  up  the  next  day,  after 
the  respondent  got  hurt;  says  no  one  told  respondent  to 
ride  down. 

"Q.  He  [respondent]  told  you  that  ?  A.  He  tell  me 
to  ride  the  elevator  down — he  ride  the  elevator  down.  Q. 
Who  told  you  to  ride  the  elevator  down  ?  A.  George  says, 
he  says :  'I  go  down  the  elevator' — says  all  right,  and  he 
stepped  on  the  elevator  platform  and  then  I  was  holding 
the  rope  and  I  gave  it  to  him  and  told  him  'that  is  the 
brake/  and  he  got  a-hold  of  that  rope — he  couldn't  hold 
it — it  dropped  right  down." 
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The  foregoing  is,  in  effect,  all  the  testimony  in  the  case. 
The  only  substantial  contradiction  between  the  respond- 
ent's and  the  appellant's  testimony  is  as  to  the  notice  on  the 
door  and  as  to  whether  Stevenson  warned  respondent  not 
to  ride  on  the  elevator.  The  respondent  says  Kinnoa,  a 
dishwasher,  like  himself,  in  the  employment  of  the  appel- 
lant, told  him  to  go  down  with  the  slops.  Kinnoa,  his  own 
witness,  denies  this.  At  the  close  of  the  testimony,  and 
after  the  giving  of  instructions  by  the  court,  a  peremptory 
instruction  to  find  a  verdict  for  the  appellant  was  re- 
quested, because  there  was  no  allegation  in  the  complaint 
of  lack  of  notice,  or  as  to  dangerous  machinery.  The  only 
negligence  alleged  was  the  use  of  machinery  out  of  repair. 
There  was  no  proof  to  sustain  such  an  allegation.  The 
instruction  was  denied,  and  an  exception  was  taken-  The 
court,  among  other  instructions,  instructed  the  jury  as  fol- 
lows: 

"Every  person  who  uses  machinery  or  other  appliances 
to  carry  on  his  business  owes  it  to  his  employee,  first,  so 
far  as  the  construction  of  that  machinery  or  these  appli- 
ances are  concerned,  that  they  shall  be  reasonably  safe, 
and  he  is  under  obligations  to  keep  them  in  that  condition. 
The  machinery  of  itself,  or  these  appliances,  may  be  safe 
in  its  construction,  but  its  use  may  be  complicated.  There 
are  some  propositions  that  apply  to  that 
If  the  use  of  appliances — the  use  of  them  is  complicated 
and  dangerous,  then  notice  must  be  given  to  the  employee. 
One  of  the  important  questions  for  you  to  decide  in 
this  case  is  was  notice  given  by  the  other  employees,  other 
persons  employed  by  this  corporation,  as  to  how  this  ele- 
vator  was  to  be  used,  or  was  it  apparent  from  looking  at 
the  elevator  to  a  man  of  ordinary  prudence  as  to  what  its 
safe  use  was  ?  If  there  were  ropes  on  the  outside  and  they 
were  the  proper  instruments  by  which  this  elevator  should 
be  used,  and  that  was  apparent,  why,  then,  this  man,  if 
he  neglected  to  make  use  of  those  ropes,  was  guilty  of 
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negligence  himself  and  brought  whatever  injury  he  re- 
ceived upon  himself,  and  he  cannot  hold  the  other  party- 
responsible  for  that  injury,  but  if  you  are  of  the  opinion 
that  the  proper  way  to  use  this  elevator  was  not  apparent 
to  an  individual,  then  the  question  of  notice  presents  itself. 
The  elevator,  the  evidence  shows,  could  be  used  by  a  care- 
ful and  skillful  man  by  going  inside  of  the  elevator  and 
going  down  with  the  material  sent  down  with  it,  but  that 
being  a  dangerous  use  of  the  elevator,  as  I  said  before,  here 
is  where  the  question  of  notice  comes  in.  If  he  was  noti- 
fied— if  his  attention  was  called  to  it,  why  he  was  bound 
at  least  to  make  inquiries,  where  the  danger  is  not  evi- 
dent, apparent,  manifest.  If  the  danger  is  manifest,  is 
apparent,  can  be  seen,  or  if  it  is  so  manifest  or  apparent 
as  to  put  a  person  upon  inquiry,  why  then  it  is  in  the  sense 
of  the  law  open  and  apparent.  Under  those  circumstances 
no  notice  is  required,  but  notice  is,  when  the  danger  is 
latent  and  concealed  and  the  person,  the  discharge  of  the 
duty  which  he  was  employed  to  discharge  require^  him  to 
use  these  instruments." 

To  this  instruction  an  exception  was  taken.  The  refusal 
to  peremptorily  instruct  the  jury  in  favor  of  appellant  and 
the  giving  of  the  instruction  quoted  are  assigned  as  error. 
There  is  no  testimony  whatever  supporting  the  allegations 
of  the  complaint,  or  tending  to  support  the  same,  "that  it 
was  necessary  for  plaintiff  to  ride  upon  said  elevator  from 
the  said  second  floor  to  the  basement  in  order  to 
convey  freight."  There  is  no  testimony  that  the  "elevator 
through  want  of  proper  repairs  and  a  sufficient  brake  im- 
mediately dropped  to  the  bottom."  The  testimony  is  that 
the  purpose  for  which  it  was  to  be  used  was  open  and  ap- 
parent, and  that  it  was  in  proper  repair.  There  is  no  tes- 
timony whatever  that  it  was  defectively  constructed,  or 
its  use  was  complicated,  or  that  it  was  not  in  a  safe  con- 
dition for  the  purpose  for  which  it  was  intended.  The 
going  upon  the  elevator  by  the  respondent  was  not  caused 
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by  the  appellant  It  was  caused,  as  appears  from  the 
testimony  of  respondent,  by  the  advice  of  a  fellow  servant; 
otherwise  through  the  recklessness  of  the  respondent  We 
think  the  motion  for  a  peremptory  instruction  should  have 
been  granted.  There  was  no  proof,  and  there  was  no  al- 
legation in  the  complaint,  that  the  elevator  was  defective 
in  construction  or  that  its  use  was  complicated  and  dan- 
gerous. The  part  of  the  judge's  charge  excepted  to  dealt 
with  the  construction  and  complicated  or  dangerous  use 
of  the  elevator.  There  was  no  testimony  that  the  elevator 
was  out  of  repair.  It  is  an  established  principle  of  law  that 
the  instructions  to  a  jury  must  be  based  upon  and  be  ap- 
plicable to  the  pleadings,  and  that  instructions  not  based 
on  the  pleadings  will  be  ground  for  reversal,  if  there  is 
the  least  tendency  to  mislead.  In  the  case  of  Bemhard  v. 
Reeves,  6  Wash  424  (33  Pac  873),  the  damages  were 
alleged  to  have  been  caused  by  the  leakage  of  water  from 
a  water-closet,  and  the  only  allegation  of  negligence  was 
that  the  closet  was  out  of  repair.  The  court  instructed 
the  jury  on  the  theory  that  the  construction  of  the  closet 
was  def ective.     This  court,  in  its  opinion,  said : 

"This  instruction  would  have  been  too  broad  if  within 
the  issues  made  by  the  pleadings,  and,  as  the  jury  may 
have  founded  their  verdict  upon  this  particular  instruction, 
the  appellant  would  have  been  entitled  to  a  reversal ;  and 
for  the  greater  reason  was  the  giving  of  such  instruction 
prejudicial  error  when  we  take  into  consideration  the  fact 
that,  under  the  pleadings,  neither  the  court  nor  jury  had 
anything  to  do  with  the  character  or  kind  of  closet  placed 
in  the  building." 

In  the  case  at  bar  not  only  was  there  no  allegation  that 
the  elevator  was  defective  in  construction,  or  complicated 
or  dangerous  in  its  use,  but  it  is  to  be  strongly  inferred 
from  the  complaint  that  the  reverse  was  true,  for  in.  the 
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fourth  paragraph,  of  the  complaint  it  is  alleged  that  defend- 
ant could  have  placed  said  elevator  in  a  safe  condition. 
The  instruction  in  question  probably  misled  the  jury. 
Had  the  court  merely  instructed  the  jury  on  the  only  ques- 
tion raised  by  the  pleadings, — as  to  whether  the  elevator 
was  out  of  repair  and  wanting  in  a  sufficient  brake, — the 
jury  must  have  returned  a  verdict  for  the  defendant,  for 
there  was  not  the  slightest  proof  of  those  allegations  made 
on  the  trial.  The  elevator  was  loaded,  and  fell  because  the 
brake  was  not  applied  after  the  elevator  was  started,  and 
not  because  the  elevator  was  out  of  repair,  or  the  brake 
insufficient,  as  alleged  in  the  complaint.  The  slipping  of 
the  cable  from  the  sheave  was  the  result  of  the  fall  of  the 
cage.  Not  only  was  there  no  proof  that  the  elevator  waa 
out  of  repair  and  the  brake  insufficient,  but  all  the  evi- 
dence in  the  case  shows  clearly  that  both  elevator  and 
brake  were  in  good  condition  and  repair.  Plaintiff's  ow^ 
witness  Kinnoa  testified  that  the  elevator  worked  all  right 
uiitil  after  plaintiff  was  hurt,  and  other  witnesses  testified 
that  the  elevator  was  in  good  condition. 

We  think  that  this  casef  allssquarely  within  the  rule  laid 
down  in  Bernhard  v.  Reeves,  supra;  that  there  was  not 
even  evidence  to  establish  a  prima  fade  case  for  the 
plaintiff.  The  jury  should  have  been  instructed  to  find  a 
verdict  in  favor  of  the  appellant,  and  for  that  reason  there 
should  be  no  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  action;  appellant  to  re- 
cover costs  of  this  appeal. 

Reavis,  C.  J.,  and  Hadley,  Fullerton,  Anders, 
Mount  and  Dunbar,  JJ.,  concur. 
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City  of  Seattle,  Appellant,  v.  J.  B.  Clark,  Respondent.         **i  joo 

INTOXICATING  LIQUORS  —  STATUTES, —  REPEAL   BY   IMPLICATION. 

Bal.  Code,  5  2934,  which  gives  the  mayor  and  council  of  any 
incorporated  city  "the  sole  and  exclusive  authority  and  power 
to  regulate,  restrain,  license,  or  prohibit  the  sale"  of  intoxicat- 
ing liquors  was  impliedly  repealed  by  the  later  enactment  of  the 
statute  empowering  cities  of  the  first  class  to  frame  their  own 
charters,  wherein  it  is  provided  oy  Bal.  Code,  5  739,  subd.  32-34, 
that  such  cities  have  power  to  regulate  the  selling  or  giving  away 
of  intoxicating  liquors;  to  grant  licenses  for  any  lawful  purpose, 
and  to  fix  by  ordinance  the  amount  to  be  paid  therefor,  and  to 
provide  for  revoking  the  same;  and  to  regulate  the  carrying  on 
within  its  corporate  limits  of  all  occupations  which  are  of  such 
a  nature  as  to  affect  the  public  health  or  the  good  order  of  said 
city,  or  to  disturb  the  public  peace,  and  which  are  not  prohibited 
by  law. 

SAME  —  CITY      CHASTER  —  DIRECTORY      PROVISIONS  —  NECESSITY      FOB 
ORDINANCE. 

A  charter  amendment  fixing  the  amount  to  be  charged  for 
liquor  licenses  is  valid,  although  Bal.  Code,  5  739,  subd.  33,  pro- 
vides that  cities  of  the  first  class  shall  have  power  to  grant 
licenses,  "and  to  fix  by  ordinance  'the  amount  to  be  paid  there- 
for" since  such  subdivision  must  be  construed  as  directory,  in 
view  of  the  fact  that  the  same  act  provides  (§742,  Id.)  that  it 
shall  be  liberally  construed;  that  the  city  may  provide  a  charter 
for  its  own  government  and  may  provide  for  voting  upon  ques- 
tions to  be  submitted;  and  that  the  legislative  intent  to  give 
such  cities  full  power  to  regulate  the  sale  of  intoxicating  liquors 
is  apparent  from  the  grant  of  power  contained  in  Bal.  Code, 
§  739,  subd.  32-34,  the  only  restrictions  imposed  being  that  licenses 
shall  not  be  for  a  longer  period  than  one  year,  nor  granted  to 
any  person  who  shall  not  first  comply  with  the  general  laws  of 
the  state  in  force  at  the  time. 

SAME LICENSE  BY  CITY FIXING  AMOUNT. 

The  enactment  of  a  city  ordinance  providing  that  the  license 
fee  for  a  retail  liquor  license  should  be  $1,000  per  year,  in  case 
of  the  adoption  of  a  proposed  amendment  to  the  city  charter  to 
that  effect,  is  a  sufficient  compliance  with  the  charter  requirement 
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that  license  fees  should  be  fixed  by  ordinance,  since  the  ordinance 
was  merely  dependent  as  to  going  into  effect  upon  the  adoption 
of  the  charter  amendment. 

SAME  —  AMENDMENT  OF  LAW  —  BIGHTS  OF  LICENSEE. 

Where  a  city  has  granted  a  license  to  sell  liquors  conditioned 
that  in  case  of  the  enactment  of  a  law  increasing  the  amount  of 
license  fee  the  licensee  should  pay  in  addition  the  increased 
rate  from  the  date  of  increase  to  the  end  of  his  license  period, 
the  city  has  the  power  to  revoke  his  license  for  failure  to  com- 
ply therewith. 

Appeal  from  Superior  Court,  King  County. — Hon. 
Arthur  E.  Griffin,  Judge.     Reversed. 

Mitchell  Gilliam  and  William  Parmerlee,  for  appel- 
lant. 

Preston,  Carr  &  Gilrrum  {John.  F.  Dore,  of  counsel), 
for  respondent 

The  opinion  of  the  court  was  delivered  by 
White.,  J. — This  i&  an  action  brought  by  the  appellant 
for  the  purpose  of  recovering  from  the  respondent  the  sum 
of  $304.69,  claimed  to  be  due  as  the  increased  license 
rate  for  the  sale  of  intoxicating  liquors  at  retail  in  accord- 
ance with  the  provisions  of  an  amendment  to  the  city 
charter  of  Seattle  passed  at  the  general  election  in  March, 
1902.  Prior  to  said  election  the  license  fee  for  retail 
liquor  licenses  in  said  city  was  fixed  by.  ordinance  at 
$600  per  annum.  The  freeholders'  charter  of  the  city  of 
Seattle,  in  addition  to  the  laws  for  the  government  of 
cities  of  the  first  class,  originally  provided  that  the  city 
had  power: 

"To  license,  tax,  confine  within  limits  of  time  and  place 
to  be  by  the  city  council  prescribed,  and  to  otherwise  reg- 
ulate the  selling  or  giving  away  of  intoxicating,  spirituous, 
malt,  vinous,  mixed  or  fermented  liquors,  and  the  collec- 
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tian  of  the  license  money  therefrom  for  the  use  of  the 
city;  provided,  that  no  license  shall  be  granted  to  any 
person  or  persons  who  shall  not  first  comply  with  the 
general  laws  of  the  state  in  force  at  the  time  the  same  is 
granted,  nor  shall  any  license  be  granted  authorizing  the 
selling  or  giving  away  of  any  such  liquors  within  one  mile 
of  any  military  post  or  reservation  established  by  the 
United  States.  The  sunn  required  for  such  license  shall 
in  no  case  be  less  than  the  amount  required  by  the  gen- 
eral laws  of  the  state  for  houses  or  business  of  like  char- 
acter, and  no  remission  of  such  license  shall  be  made  dur- 
ing the  period  for  which  it  is  granted ;  and  bonds  required 
to  be  given  by  keepers  or  proprietors  of  saloons  or 
drinking  houses  shall  not  in  any  case  be  fixed  at  less  than 
two  thousand  dollars."  Subdivision  32,  §  18,  of  the  charter 
of  Seattle. 

In  March,  1902,  the  people,  by  a  vote  of  6,213  against 
4,877,  amended  this  charter  provision  so  that  after  the 
words  "United  States"  it  read : 

"The  sum  required  for  such  license  shall  in  no  case  be 
less  than  one  thousand  dollars,  except  that  licenses  for  the 
selling  or  giving  away  of  such  liquors  in  quantities  of  not 
less  than  one  gallon  shall  in  no  case  be  less  than  four 
hundred  and  fifty  dollars,  and  shall  in  no  case  be  less  than 
the  amount  required  by  the  general  laws  of  the  state  for 
houses  or  business  of  like  character,  and  no  remission  of 
such  license  shall  be  made  during  the  period  for  which  it 
is  granted  and  bonds*  required  to  be  given  by  keepers  or 
proprietors  of  saloons  or  drinking  houses  shall  not  in  any 
ease  be  fixed  at  less  than  two  thousand  dollars." 

Since  the  8th  of  March,  1902,  said  amendment  has  been 
a  part  of  the  charter  of  the  city  of  Seattle.  On  the  4th 
of  June,  1901,  the  city  council  passed  an  ordinance,  the 
material  portions  of  which  are  as  follows: 

"That  on  and  after  the  date  of  the  passage  and  approval 
of  this  ordinance  any  license  granted  for  the  sale  of  intox- 
icating liquors  by  the  city  of  Seattle  shall  be  granted  with 
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a  proviso  that  if  an  amendment  of  the  city  charter  which. 
is  to  be  submitted  to  the  people  at  the  next  city  election  to 
be  held  in  March,  1902,  fixing  the  amount  to  be  paid  for 
such  license,  shall  carry,  then  each  license  hereafter  grant- 
ed shall  be  at  the  rate  provided  in  said  charter  amendment 
from  and  after  the  time  said  charter  amendment  shall  take 
1  effect," 

On  the  10th  of  January,  1902,  the  city  of  Seattle, 
through  its  proper  officers,  issued  to  respondent  a  license 
to  sell  liquor  at  wholesale  and  retail  for  the  period  of  one 
year ;  collecting  from  him  the  sum  of  $600  as  a  license  fee. 
As  a  condition  to  the  obtaining  of  this  license,  the  respond- 
ent was  required  to  sign  the  following,  which  was  indorsed 
upon  the  license : 

"This  license  is  granted  upon  the  condition  that  if  an 
amendment  to  the  city  charter  which  is  to  be  submitted 
to  the  people  at  the  next  city  election  to  be  held  in  March, 
1902,  fixing  the  amount  to  be  paid  for  licenses  for  the 
sale  of  intoxicating  liquors,  shall  carry,  then,  from  the 
adoption  of  such  amendment,  the  licensee  herein  named 
shall  pay  for  this  license  for  the  unexpired  term  thereof 
at  the  rate  fixed  by  such  charter  amendment." 

There  is  an  allegation  in  the  complaint  that  there  is  a 
balance  due  under  said  increased  license  rate,  of  $304.69, 
which  respondent  refuses  to  pay,  and  that  he  still  continues 
to  carry  on  and  conduct  his  business  under  said  license. 
To  the  complaint  the  respondent  filed  a  general  demurrer, 
which,  upon  argument,  was  sustained  by  the  court,  and, 
the  appellant  electing  to  stand  upon  its  complaint,  judg- 
ment for  costs  was  rendered  against  it  From  the  order 
sustaining  the  demurrer  and  from  said  judgment  for 
costs  ,Lhis  appeal  is  prosecuted. 

Jt  is  contended  by  the  respondent  that  the  license  fee  is 
but  $(>00,  and  that  said  amendment  is  void.  Two  points 
arc  relied. upon:     First,  that  fixing  by  charter  amendment 
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the  license  fee  was  a  delegation  of  the  legislative  power  of 
the  city  to  the  people;  second,  that,  tinder  the  laws  of  the 
state  of  Washington,  sole  and  exclusive  authority  and 
power  to  regulate  the  sale  or  disposal  of  spirituous  liquors 
within  the  corporate  limits  of  the  cities  of  the  first  class 
are  vested  in  the  mayor  and  common  council,  and  that  the 
people,  by  a  vote  amending  the  charter,  cannot  fix  the 
license  fee  to  be  charged  for  the  sale  of  intoxicating 
liquors. 

Section  2934,  Bal.  Code,  reads  as  follows: 

"The  mayor  and  council  or  other  governing  body  of  each 
incorporated  city,  incorporated  town,  or  incorporated  vil- 
lage in  the  state  of  Washington  shall  have  the  sole  and  ex- 
clusive authority  and  power  to  regulate,  restrain,  license, 
or  prohibit  the  sale  or  disposal  of  spirituous,  fermented, 
malt,  or  other  intoxicating  liquors  within  the  corporate 
limits  of  their  respective  cities,  towns,  or  villages:  pro- 
vided, that  the  annual  license  fee  for  the  sale  of  such 
spirituous,  fermented,  malt,  or  other  intoxicating  liquors 
shall,  in  no  instance,  be  less  than  three  hundred  dollars 
or  more  than  one  thousand  dollars,  which  said  license  fee 
shall  be  paid  annually  in  advance  to  the  treasurer  of  the 
city,  town,  or  village,  who  shall  pay  ten  per  cent  thereof 
into  the  general  fund  of  the  state  treasury,  and  hand  the 
remaining  ninety  per  cent  into  the  general  fund  of  the 
city,  town,  or  village  treasury." 

Section  10,  art  11,  of  the  constitution,  is  in  part  as  fol- 
lows: 

"Corporations  for  municipal  purposes  shall  not  be  cre- 
ated by  special  laws;  but  the  legislature,  by  general  laws, 
shall  provide  for  the  incorporation,  organization,  and 
classification,  in  proportion  to  population,  of  cities  and 
towns,  which  laws  may  be  altered,  amended,  or  repealed. 
Cities  and  towns  heretofore  organized  or  incorporated  may 
become  organized  under  such  general  laws  whenever  a 
majority  of  the  electors  voting  at  a  general  election  shall 
so  determine*,  and  shall  organize  in  conformity  therewith ; 

46 — 28  WASH. 
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and  cities  or  towns  heretofore  or  hereafter  organized  and 
all  charters  thereof  framed  or  adopted  by  authority  of  this 
constitution  shall  be  subject  to  and  controlled  by  general 
laws.  Any  city  containing  a  population  of  twenty  thou- 
sand inhabitants  or  more  shall  be  permitted  to  frame  a 
charter  for  its  own  government  consistent  with  and  sub- 
ject to  the  constitution  and  laws  of  this  state,  and  for  such 
purpose  the  legislative  authority  of  such  city  may  cause 
an  election  to  be  had,  at  which  election  there  shall  be 
chosen  by  the  qualified  electors  of  said  city  fifteen  free- 
holders thereof,  who  shall  have  been  residents  of  said  city 
for  a  period  of  at  least  two  years  preceding  their  election, 
and  qualified  electors,  whose  duty  it  shall  be  to  convene 
within  ten  days  after  their  ejection  and  prepare  and  pro- 
pose a  charter  for  such  city.  Such  proposed  charter  shall 
be  submitted  to  the  qualified  electors  of  said  city,  and  if  a 
majority  of  such  qualified  electors  voting  thereon  ratify  the 
same,  it  shall  become  the  charter  of  said  city,  and  shall 
become  the  organic  law  thereof,  and  supersede  any  existing 
charter,  including  amendments  thereto,  and  all  special  laws 
inconsistent  with  such  charter.     .     .     ." 

Section  11  of  the  same  article  is  as  follows: 

"Any  county,  city,  town,  or  township,  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sanitary, 
and  other  regulations  as  are  not  in  conflict  with  general 
laws." 

The  respondent  contends  that  §  2934,  supra,  is  still  in 
force ;  that  it  is  a  general  law  of  the  state,  and,  under  the 
constitutional  provision,  the  city  council  is  controlled 
thereby.  .  It  must  be  remembered  that  §  2934,  supra,  was 
enacted  during  the  territorial  period,  and  if  continued  in 
force  it  is  by  virtue  of  the  constitutional  provision  that 
laws  in  force  in  the  territory  of  Washington  which  are 
not  repugnant  to  the  constitution  remain  in  force  until  al- 
tered or  repealed  by  the  legislature  The  section  under 
consideration  gave  to  the  mayor  and  council  or  other  gov- 
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erningbody  of  incorporated  cities,  incorporated  towns,  and 
incorporated  villages  in  the  territory  of  Washington  the 
sole  and  exclusive  authority  and  power  to  regulate,  re- 
strain, license,  or  prohibit  the  sale  or  disposal  of  intoxi- 
cating liquors  within  the  corporate  limits  of  such  towns; 
and  it  fixed  the  minimum  and  maximum  amount  to  be 
paid  for  the  license,  and  provided  that  after  it  was  paid  a 
certain  per  cent,  should  be  paid  to  the  territorial  treasurer. 
Laws  1888,  p.  124,  §  2;  Bal.  Code,  §  2934.  Under  §  10, 
art.  11,  of  the  constitution,  the  first  state  legislature  classi- 
fied the  cities  and  towns  in  the  state,  and  provided  by  gen- 
eral law  for  their  government.  The  act  approved  March 
27,  1890,  on  this  subject,  is  entitled  "An  act  providing 
for  the  organization,  classification,  incorporation  and  gov- 
ernment of  municipal  corporations,  and  declaring  an  emer- 
gency." Laws  1889-90,  p.  131.  See  §  841  et  seq.,  BaL 
Code,  for  general  powers  under  this  act  of  cities  of  the 
second,  third,  and  fourth  classes.  This  act  divided  cities 
and  towns  into  four  classes, — first,  second,  third,  and 
fourth.  Those  that  on  the  1st  day  of  January,  1889,  and 
those  that  on  the  1st  day  of  January  in  any  year  after  the 
passage  of  the  act  had  20,000  inhabitants,  constituted  the 
first  class,  and  they  were  to  be  organized  and  governed 
under  the  laws  relating  to  cities  authorized  to  frame  and 
adopt  their  own  charters.  Cities  with  more  than  10,000 
and  less  than  20,000  constituted  cities  of  the  second  class, 
and  cities  with  more  than  1,500  and  lees  than  10,000 
constituted  the  third  class.  Municipal  corporations  organ- 
ized under  the  act,  containing  no  more  than  1,500  nor  less 
than  300,  were  to  be  known  as  "towns,"  and  constituted 
cities  of  the  fourth  class.  Cities  of  the  first  class  were  to 
be  organized  and  governed  according  to  the  laws  provided 
for  the  government  of  cities  having  a  population  of  20^000 
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or  more  inhabitants.  Under  this  act  city  councils  of  cities 
of  the  second  class  had 

".  .  .  power  and  authority  to  make  and  pass  all 
by-laws,  ordinances,  orders  and  resolutions  not  repugnant 
to  the  constitution  of  the  United  States  or  of  the  state,  of 
Washington,  or  the  provisions  of  this  chapter,  necessary  for 
the  municipal  government  and  the  management  of  the  af- 
fairs of  the  city,  for  the  execution  of  the  powers  vested  in 
said  body  corporate,  and  for  carrying  into  effect  the  provis- 
ions of  this  chapter;  to  fix  and  collect  a  license  tax  on,  and 
to  regulate  theaters,  .  .  .  melodeon,  circus  or  other 
performances,  .  .  .  where  an  admission  fee  is 
charged,  or  which  may  be  held  in  any  house  or  place  where 
wines  or  liquors  are  sold  to  the  participators; 
to  fix  and  collect  a  license  tax  on  and  to  regulate  all  taverns, 
hotels,  restaurants,  saloons,  bar-rooms,  banks,  brokers,  man- 
ufactories, livery  stable  keepers,  express  companies,  and 
persons  engaged  in  transmitting  letters  or  packages,  rail- 
roads, stage  and  steamboat  companies  or  owners,  whose 
principal  place  of  business  is  in  such  city,  or  who  shall  have 
an  agency  therein;  ...  to  license,  regulate,  tax, 
prohibit  or  suppress  all  tippling  houses,  dram  shops,  sa- 
loons, bars,  bar-rooms,  raffles,  hawkers,  peddlers,  pawn- 
brokers, refreshment  or  coffee  stands,  booths  or  sheds;  to 
prohibit  or  suppress,  or  to  license  and  regulate  all  dance- 
houses,  fandango-houses,  or  any  exhibition  or  show  of  any 
animal  or  animals ;  and  to  fix  and  collect  a  li- 

cense tax  upon  all  occupations  and  trades,  and  all  and  ev- 
ery kind  of  business  authorized  by  law  not  heretofore  spec- 
ified :  and  provided,  that  in  the  business  of  selling  intoxi- 
cating drinks,  wines,  ales  and  beers  in  less  quantities  than 
one  quart,  or  to  be  drank  on  the  premises  where  sold,  and 
on  any  other  business,  trade  or  calling  not  provided  by  law 
to  be  licensed  for  state  and  county  purposes,  the  amount 
of  license  shall  be  fixed  at  the  discretion  of  the  city  coun- 
cil, as  they  may  deem  the  interests  and  good  order  of  the 
city  may  require.  .  .  .  Laws  1889-90,  p.  148,  §  38 
fBal.  Code>  §  855). 
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The  power  given  by  §  38  of  this  act  authorizes  the  gov- 
erning body,  the  city  council,  to  fix  the  amount  of  the  li- 
cense at  their  discretion,  and  as  they  deemed  the  interest 
and  good  order  of  the  city  required.  No  limitation  what- 
ever is  placed  upon  their  action,  aa  in  §  2934,  supra;  and, 
so  far  as  cities  of  the  second  class  are  concerned,  there  can 
be  no  doubt  that  §  2934  is  superseded  by  §  38,  supra.  Sec- 
tion 117  of  the  same  act  as  amended  (Laws  1893,  p.  103 ; 
Bal.  Code,  §  938,  subd.  10)  provides  that  the  city  councils 
of  cities  of  the  third  class  shall  have  power 

".  .  .to  license,  for  purposes  of  regulation  and 
revenue,  all  and  every  kind  of  business,  including  the  sale 
of  intoxicating  liquors,  authorized  by  law,  and  transacted 
and  carried  on  in  such  city,  and  all  shows,  exhibitions  and 
lawful  games  carried  on  therein  and  within  one  mile  of  the 
corporate  limits  thereof,  to  fix  the  rate  of  license  tax  upon 
the  same,  and  to  provide  for  thfe  collection  of  the  same 
by  suit  or  otherwise." 

The  power  here  given  is  to  license,  "for  the  purposes  of 
regulation  and  revenue,"  without  any  limitation,  the  sale 
of  intoxicating  liquors.  We  think  it  equally  clear  that  § 
2934,  supra,  so  far  as  cities  of  the  third  class  are  concerned, 
is  superseded  by  subdivision  10,  §  938,  supra.  The  city 
councils  of  the  cities  of  the  fourth  class  (amendatory  act  of 
1895,  p.  50,  §  1;  Bal.  Code,  §  1011,  subd.  10)  were  au- 
thorized 

"To  license,  for  purposes  of  regulation  and  reve- 
nue, all  and  every  kind  of  business,  including  the  sale  of 
intoxicating  liquors,  authorized  by  law  and  transacted  and 
carried  on  in  such  town;  and  all  shows,  exhibitions  and 
lawful  games  carried  on  therein  and  within  one  mile  of  the 
corporate  limits  thereof ;  to  fix  the  rate  of  license  tax  upon 
the  same,  and  to  provide  for  the  collection  of  the  same,  by 
suit  or  otherwise.     ...      . " 
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Here  the  power  is  unlimited  to  license,  for  tibe  purposes 
of  regulation  and  revenue,  the  sale  of  intoxicating  liquors. 
No  limitation  is  imposed  as  to  the  amount  of  the  license  fea 
We  think  it  also  clear  that  §  2934,  supra,  so  far  as  it  relates 
to  cities  o£  the  fourth  class,  is  also  superseded.  On  March 
24,  1890,  the  legislature  passed  an  act  entitled  "An  act  to 
provide  for  the  government  of  cities  having  a  population  of 
20,000  or  more  inhabitants  and  declaring  an  emergency  to 
exist."  Laws  1889-90,  p.  215.  This  act  specifically  pro- 
vides that  any  city  having  &  population  of  20,000  or  more 
inhabitants  may. frame  a  charter  for  its  own  government^ 
and  how  it  shall  be  framed  or  amended  and  submitted  to 
vote  of  the  people 

Section  5  of  the  act  (subdivision  32-34,  §  739,  BaL 
Code)  provides: 

"Any  such  city  shall  have  power     .  .     thirty-sec- 

ond, to  regulate  the  selling  or  giving  away  of  intoxicating, 
rnalt^  vinous,  mixed  or  fermented  liquors :  provided,  thgt  no 
license  shall  be  granted  to  any  person  or  persons  who  shall 
not  first  comply  with  the  general  laws  of  the  state  in  force 
at  the  time  the  same  is  granted ;  thirty-third,  to  grant  li- 
censes for  any  lawful  purpose,  and  to  fix  by  ordinance  the 
amount  to  be  piaid  therefor ;  and  to  provide  for  revoking  the 
same ;  provided,  that  no  license  shall  be  granted  to  continue 
for  longer  than  one  year  from  the  date  thereof;  thirty- 
fourth,  to  regulate  the  carrying  on  within  its  corporate  lim- 
its of  all  occupations  which  are  of  such  a  nature  as  to  affect 
the  public  health  or  the  good  order  of  said  city,  or  to  dis- 
turb the  public  peace,  and  which  are  not  prohibited  by  law, 
and  to  provide  for  the  punishment  of  all  persons  violating 
such  regulations,  and  of  all  persons  who  knowingly  permit 
the  same  to  be  violated  in  any  building,  or  upon  any  prem- 
ises owned  or  controlled  by  them." 

In  considering  the  matter  under  investigation,  all  three 
of  these  subdivisions  should  be  read  together.  The  fixing 
of  a  license  fee  for  the  sale  of  intoxicating  liquor  is  not  only 
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for  the  purpose  of  deriving  revenue,  but  for  the  purpose  of 
regulating  the  good  order  and  peace  of  the  city.  For  this 
reason  the  power  to  revoke  licensee  once  granted  is  also 
given.  All  statutes  regulating  the  sale  of  intoxicating 
liquor  are  enacted  in  virtue  of  the  police  power  of  the  city. 
This  power  has  been  defined  as  "the  function  of  that  branch 
of  the  administrative  machinery  of  government  which  is 
charged  with  the  preservation  of  public  order  and  tran- 
quility, the  promotion  of  the  public  health,  safety  and  mor- 
als and  the  prevention,  detection,  and  punishment  of 
crimes."  Black,  Intoxicating  Liquors,  §  24.  The  thirty- 
second  subdivision  of  §  5  of  the  act  last  referred  to  only  in- 
ferentially  provides  for  a  license.  It  is  under  the  thirty- 
third  subdivision  of  the  section  that  the  power  is  conferred 
to  grant  the  license,  and  the  power  here  conferred  expressly 
provides  that  the  amount  without  any  limitation  to  be  paid 
therefor  shall  be  fixed  by  ordinance.  Taking  into  consid- 
eration the  laws  governing  cities  of  the  first,  second,  third, 
and  fourth  classes,  heretofore  referred  to,  relative  to  grant- 
ing of  licenses,  it  seems  to  us  that,  so  far  as  such  cities  are 
concerned,  the  provisions  of  §  2934,  Bal.  Code,  are  super- 
seded by  the  enactments  for  the  governing  of  these  cities 
and  towns.  It  is  not  reasonable  to  suppose  that  the  legis- 
lature would  give,  as  it  has  done  to  the  cities  of  the  second 
class,  the  right  to  fix  the  amount  of  the  license  "at  the  dis- 
cretion of  the  city  council,"  and  withhold  that  right  from 
the  cities  of  the  first  class,  and  limit  and  bind  such  cities 
to  the  amount  fixed  in  §  2934,  supra.  We  conclude,  there- 
fore, that  by  the  thirty-second,  thirty-third  and  thirty- 
fourth  subdivisions  of  §  5,  governing  cities  of  the  first 
class,  the  same  power  is  conferred  on  such  cities  as  is  pos- 
sessed by  cities  of  the  second  class.  This  is  a  reasonable 
conclusion,  for  the  legislature  was  providing  a  system  for 
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the  government  of  cities  of  the  first  class,  and  police  regu- 
lation is  essential  to  complete  municipal  government,  and 
the  constitution  authorizes  such  powers  to  be  conferred 
upon  cities.  The  proviso  in  the  thirty-second  subdivision 
of  §  5  has  no  reference  to  fixing  the  license  fee,  and  is 
not  a  limitation  on  the  power  conferred  by  that  section  on 
cities  of  the  first  class.  The  general  laws  of  the  state  pro- 
vide that  no  license  for  the  sale  of  intoxicating  liquors 
shall  be  granted  without  the  consent  in  writing  of  the 
owner  or  lessor  of  the  building  or  premises  in  which  the 
business  is  to  be  conducted.  It  is  to  such  regulations  that 
the  proviso  in  subdivision  32,  §  5,  applies.  It  seems  to  us 
that  so  far  as  cities  of  the  first,  second,  third,  and  fourth 
classes  are  concerned,  the  provisions  of  §  2934,  Ballin- 
ger's  Code,  have  no  application,  but  are  superseded 
by  the  enactment  for  the  government  of  these  cities. 
It  seems  plain  to  us  that  it  was  the  intention  of  the  legis- 
lature by  these  acts  to  leave  to  these  cities  the  power  to  pre- 
scribe the  rule  governing  the  sale  of  intoxicating  liquors 
in  such  municipalities,  and  that  §  2934,  Id.,  so  far  as  it 
relates  to  such  cities,  was  necessarily  repealed. 

"Every  statute  must  be  considered  according  to  what 
appears  to  have  been  .the  intention  of  the  legislature,  and 
even  though  two  statutes  relating  to  the  same  subject  be 
not,  in  terms,  repugnant  or  inconsistent,  if  the  later  stat- 
ute is  clearly  intended  to  prescribe  the  only  rule  which 
should  govern  the  case  provided  for  it  will  be  construed 
as  repealing  the  original  act  The  rule  does  not  strictly 
rest  upon  the  ground  of  repeal  by  implication,  but  upon 
the  principle  that  when  the  legislature  makes  a  revision 
of  a  particular  statute,  and  frames  a  new  statute  upon  the 
subject-matter,  and  from  the  framework  of  the  act  it  is 
apparent  that  the  legislature  designed  a  complete  scheme 
for  this  matter,  it  is  a  legislative  declaration  that  what- 
ever is  embraced  in  the  now  law  shall  prevail,  and  what- 
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ever  is  excluded  is  discarded.  It  is  decisive  evidence  of  an 
intention  to  prescribe  the  provisions  contained  in  the  later 
act,  as  the  only  ones  on  that  subject  which  shall  be  oblig- 
atory." Roche  v.  Mayor,  etc.,  40  N.  J.  Law,  257 ;  Mur- 
doch v.  Memphis,  20  Wall.  590 ;  State  v.  Carbon  Hill  Coal 
Co.,  4  Wash.  422  (30  Pac.  728) ;  Mansfield  v.  First  Na- 
tional Bank,  5  Wash.  665  (32  Pac.  789,  999). 

We  must  look  to  the  city  charter  and  its  amendments, 
and  the  general  laws  of  the  state,  other  than  §  2934,  supra, 
for  the  rule  governing  the  determination  of  the  question 
raised  by  the  demurrer.  The  legislative  power  of  the 
city  of  Seattle  is  vested  in  the  mayor  and  city  council.  §1, 
art  4,  City  Charter  of  Seattle.  Every  legislative  act  of 
the  city  of  Seattle  shall  be  by  ordinance.  §  10,  Id.  Under 
the  general  laws  of  the  state,  the  city  of  Seattle  has  power 
"to  grant  licenses  for  any  lawful  purpose,  and  to  fix  by 
ordinance  the  amount  to  be  paid  therefor,  and  to  provide 
for  revoking  the  same;  provided,  that  no  license  shall  be 
granted  to  continue  for  longer  than  one  year  from  the  date 
thereof."  Subdivision  33,  §  739,  Bal.  Code.  The  only 
limitation  on  the  power  of  the  city  under  this  subdivision 
is  as  to  the  time  the  license  is  to  run. 

It  may  be  argued  with  much  plausibility  that,  in  pro- 
viding that  the  amount  of  the  license  shall  be  fixed  by 
ordinance,  the  amount)  cannot  be  fixed  in  any  other  way ; 
that  the  people,  the  incorporators  of  the  city,  have  power 
to  act  in  the  premises  only  through  their  agents,  the  legisr 
lative  branch  of  the  6ity  government  The  provision  re- 
quiring the  amount  of  the  license  tax  to  be  fixed  by  ordi- 
nance is  only  for  the  purpose  of  uniformity  and  certainty, 
and  may  be  considered  as  directory,  in  the  absence  of  any 
other  provision  in  the  law  making  it  mandatory.  The  act 
incorporating  cities  of  the  first  class  expressly  provides 
that  it  shall  be  liberally  construed  for  the  purposes  of  car- 
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rying  out  the  object  for  which  the  act  was  intended.  Bal. 
Code,  §  742.  There  ia  no  provision  in  the  act  creating 
cities  of  the  first  qlass  excluding  all  other  ways  for  fixing 
a  license  fee  than  by  ordinance.  The  act  further  provides 
that  the  city  m'ay  frame  a  charter  for  its  own  government, 
and  that  such  city  shall  have  power  to  provide  for  general 
and  special  elections  for  voting  upon  questions  to  be  sub- 
mitted. Id.,  §§  735,  739.  A  liberal  construction  of  a 
statute  expands  the  meaning  of  a  statute  to  embrace  cases 
within  the  spirit  or  reason  of  the  law.  It  is  perfectly  man- 
ifest that  it  was  the  intention  of  the  legislature,  subject 
only  to  the  restrictions  in  the  provisos  in  subdivisions  32, 
33,  §  739,  Id.,  to  leave  to  the  cities  of  the  state,  of  all 
classes,  full  power  to  regulate  the  sale  of  intoxicating  liq- 
uors within  thedr  limits.  The  license  fee  charged  .is  a  part 
of  the  means  of  regulating  the  traffic.  The  fixing  of  this 
fee  can  be  regulated  as  well  by  a  charter  amendment  as  by 
ordinance;  and,  if  it]  is  made  uniform  and  certain  in  one 
or  the  other  of  these  ways,  the  legislative  will  of  the  state 
in  conferring  upon  the  municipality  power  to  govern  the 
traffic  is  carried  out  There  is  no  absolute  form  of  test  for 
determining  whether  a  statutory  provision  is  to  be  con- 
sidered mandatory  or  directory.  The  meaning  and  inten- 
tion of  the  legislature  must  govern ;  and  these  are  to  be  as- 
certained not  otnly  from  the  phraseology  of  the  provision, 
but  also  by  considering  its  nature,  its  design,  and  the  conse- 
quences which  would  follow  from  construing  it  one  way  or 
the  other.    Black,  Interpretation  Laws,  p.  338. 

"Those  directions  which  are  not  of  the  essence  of  the 
thing  to  be  done,  but  which  are  given  with  a  view  merely  to 
the  proper,  orderly,  and  prompt  conduct  of  the  business, 
and  by  the  failure  to  obey  which  the  rights  of  those  inter- 
ested will  not  be  prejudiced,  are  not  commonly  to  be  re- 
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gazded  as  mandatory ;  and  if  the  act  is  performed,  but  not 
in  the  time  or  in  the  precise  mode  indicated,  it  will  still  be 
sufficient  if  that  which  is  done  accomplishes  the  substan- 
tial purposes  of  the  statute,"  Sutherland,  Statutory  Con- 
struction, §  447. 

In  clothing  the  people  of  a  city  of  the  first  class,  as  has 
been  done  by  the  legislature  under  authority  conferred 
by  the  constitution,  with  power  to  frame  a  charter  for  their 
government,  legislative  ppwer  is. conferred  upon  them,  and 
they  constitutionally  exercise  such  power  when  they  frame 
or  amend  their  charters.  The  first  clause  o^  the  act  con- 
ferring powers  upon  cities  of  the  first  class  authorizes  the 
holding  of  elections  for  the  purpose  of  voting  upon  ques- 
tions to  be  submitted.  The  question  submitted  by  the  char- 
ter amendment  in  March,  1902,  recognized  the  principlee 
of  the  referendum.  The  ordinance  of  the  4th  of  June, 
1901,  having  in  contemplation  the  submission  of  such  an 
amendment,  expressly  provided  that,  if  such  amendment 
carried,  the  license  fee  should  be  as  named  in  such  amend- 
ment. And  it  may  be  said,  in  view  of  this  provision,  that 
the  license  fee  of  $1,000  is  also  fixed  by  ordinance,  and  falls 
literally  within  the  terms  of  subdivision  33  of  section  739, 
supra.  The  constitution  says  that  cities  may  be  organized 
under  general  laws,  and  that  cities  of  more  than  20,000  in- 
habitants may  frame  their  own  charters,  consistent  with 
and  subject  to  the  constitution  and  general  laws  of  the  state. 
We  have  seen  that  there  is  no  general  law  of  the  state 
regulating  the  sale  of  intoxicating  liquors  in  cities.  Tho 
act  authorizing  cities  of  the  first  class  to  frame  charters 
confers  upon  such  cities,  by  §  739,  Bal.  Code,  general  pow- 
ers, within  the  limitations  of  which  charters  may  be  framed 
or  ordinances  enacted.  One  of  these  powers  is  the  absolute 
right  to  regulate  the  sale  of  intoxicating  liquors,  and  in 
such  regulation  to  impose  a  license  fee,  and  permission  is 
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given  "to  fix  by  ordinance  the  amount  to  be  paid  therefor." 
The  city,  in  the  exercise  of  its  power  to  frame  a  charter 
within  the  limitations  prescribed,  restricted  the  governing 
body  of  the  city  so  that  the  fee  for  retail  liquor  license 
should  not  be  fixed  at  lees  than  $1,000;  that  is,  should 
not  be  fixed  by  ordinance  at  less  than  that  sum.  The  city 
•council,  by  ordinance,  declared,  in  effect,  if  such  an  amend- 
ment was  adopted  the  minimum  license  fee  after  the  adop- 
tion of  such  amendment  should  be  as  fixed  in  such 
amendment;  thereby  fixing  by  ordinance,  as  provided  in 
subdivision  33,  §  739,  the  minimum  license  fee.  For  a  bal- 
ance due  on  this  minimum,  fee,  after  the  charter  amend- 
ment went  into  effect,  the  license  to  the  respondent  having 
been  granted  in  January  preceding  the  amendment,  for  a 
year,  this  suit  is  brought.  Giving  to  the  act  conferring 
upon  cities  of  the  first  class  power  to  frame  their  charters 
the  liberal  construction  required  by  the  act  itself,  we  think 
we  are  justified  in  holding  not  only  that  the  license  fee  of 
$1,000  is  fixed  by  ordinance;,  but  that  the  terms  of  sub- 
division 33,  §  739,  Bal.  Code,  "and  to  fix  by  ordinance 
the  amount  to  be  paid  theref  or,"  are  merely  directory,  and 
that  the  license  fee  to  be  paid  may  be  also  fixed  by  charter 
under  the  general  power  conferred  upon  the  city  to  amend 
its  charter  and  to  regulate  the  sale  of  intoxicating  liquors. 

"A  license  to  sell  liquor  is  neither  a  contract  nor  a  right 
of  property,  within  the  legal  and  constitutional  meaning 
of  those  terms.  It  is  no  more  than  a  temporary  permit  to 
do  that  which  would  otherwise  be  unlawful,  and  forms  a 
part  of  the  internal  police  system  of  the  state.  Hence 
the  authority  which  granted  a  license  always  retains  the 
power  to  revoke  it,  either  for  due  cause  of  forfeiture,  or 
upon  a  change  of  policy  and  legislation  in  regard  to  the 
liquor  traffic.  And  such  revocation  cannot  be  pronounced 
unconstitutional,  either  as  an  impairment  of  contract  ob- 
ligations, or  as  unlawfully  divesting  persons  of  their  prop- 
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erty  or  rights.  On  this  principle,  the  revocation  by  a  mu- 
nicipal corporation  of  a  license  to  sell  liquor,  granted  upon 
certain  specified  conditions,  a  violation  of  which,  accord- 
ing to  the  express  terms  of  the  license^  should  have  the  ef- 
fect to  revoke  it,  is  not  a  forfeiture  beyond  the  powers  of 
the  corporation ;  for  a  license  is  not  property  in  such  sense 
that  a  revocation  of  it  may  be  said  to  be  a  forfeiture.  And 
where,  by  a  city  ordinance^  the  city  council  has  authority  at 
any  time  to  annul  a  license  actually  issued  under  its  order, 
a  fortiori  it  may  rescind  an  order  granting  a  license,  where 
the  license  has  not  yet  issued."  Black,  Intoxicating 
Liquors,  §  189. 

Under  the  well-known  principles  laid  down  in  the 
citation  from  Black,  the  right  of  the  respondent 
to  sell  intoxicating  liquors  in  the  city  of  Seattle  ceased 
on  the  adoption  of  the  amendment  fixing  the  license  fee 
at  $1,000,  unless  he  complied  therewith.  See,  also,  Id. 
§  190. 

The  demurrer  should  have  been  overruled.  The  judg- 
ment of  the  court  below  is  reversed,  and  this  cause  remand- 
ed for  further  proceedings  in  accordance  with  this  opinion 
with  costs  to  the  appellant 

Mount,  Hadley,  and  Dunbab,  JJ.,  concur. 

Ffllbbton,  J.,  concurs  in  result. 

Reavis,  C.  J. — I  concur  on  the  ground  that  the  ordin- 
ance may  be  deemed  to  have  been  duly  enacted  to  go  into 
effect  upon  the  vote  being  in  favor  of  a  minimum  limits 
tion  in  the  charter.  I  think  the  ordinance  must  derive  its 
force  by  enactment  by  the  council. 

Andebs,  J. — I  concur  on  the  ground  and  for  the  reason 
stated  above  by  Chief  Justice  Reavis. 
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[No.  3878.     Decided  April  11,  1902.] 

Mountain  Lion  Gold  Mining  Co.,  Appellant,  v.  Febbt  County 
et  al.t  Respondents. 

Appeal  from  Superior  Court,  Ferry  County. — Hon.  Charles  H. 
Neal,  Judge.    Affirmed. 

Hand,  Taylor  d  Graves,  for  appellant. 

M.  E.  Jesscph,  Prosecuting  Attorney,  and  L.  C.  Jesseph,  for 
respondents. 

Per  Curiam. — The  questions  involved  in  this  case  are  similar 
to  those  discussed  and  passed  upon  by  this  court  in  case  No. 
3,877,  which  is  entitled  Eureka  District  Gold  Mining  Company  v. 
Ferry  County  et  al.t  ante,  p.  250.  There  is  no  record  of  the  board 
of  equalization  shown  in  this  case  by  which  appellant  sought  a 
reduction  of  the  value  placed  upon  the  property  by  the  assessor. 
There  is  some  oral  evidence  to  the  effect  that  such  an  application 
was  made  and  refused.  We  think,  however,  that  the  evidence  is 
sufficient  to  sustain  the  court's  finding  that  the  valuation  was  not 
excessive.  All  other  questions  involved  here  are  discussed  in  the 
other  case,  and  on  the  authority  thereof  the  judgment  in  this  case 
is  affirmed. 


.  [No.  4223.     Decided  May  21,  1002.] 
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J  CtKgJ       Charles  K.  Metler,  Appellant,  v.  Mattie  E.  Metler,  Respondent. 

Appeal  from  Superior  Court,  King  County. — Hon.  O.  Meade 
Emory,  Judge. 

Herbert  E.  Snook,  for  appellant 

Gray  d  Tait  and  Byers  d  Byers,  for  respondent. 

Per  Curiam. — The  appeal  in  this  case  is  from  an  order  vacat- 
ing a  judgment,  and  motion  is  made  -by  the  respondent  to  dismiss 
the  appeal  for  the  reason  that  such  order  is  not  an  appealable 
order.  Under  the  rule  announced  in  Freeman  v.  Ambrose,  12 
Wash.  1  (40  Pac.  381),  and  Nelson  v.  Denny,  26  Wash.  327  (67 
Pac.  78),  the  motion  must  be  sustained  and  the  appeal  dismissed. 
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June,  1902.]  Opinion  Per  Curiam. 


[No.  4246.     Decided  June  21,  1902.] 

James  J.  Graham  et  ux.,  Respondents,  v.  American  Surety  Com- 
pany of  New  York,  Appellant. 

Appeal  from  Superior  Court,  Spokane  County. — Hon.  Leandeb 
H.  .fBATHER,  Judge.    Appeal  dismissed. 

Voorhees  <£  Voorhees  and  Danson  <£  Huneke,  for  appellant. 
Frank  T.  Post  and  Mark  F.  Mendenhall,  for  respondent. 

Per  Cubiam. — The  respondents  move  to  dismiss  this  appeal 
for  the  reason  that  the  alleged  appeal  and  supersedeas  bond 
does  not  render  the  appeal  effectual  in  that  the  penalty  of  said 
bond,  which  purports  to  be  both  an  appeal  and  a  supersedeas 
bond,  is  not  double  the  amount  of  the  money  judgment  appealed 
from  and  $200  additional,  as  required  by  law.  This  being  true 
as  shown  by  the  record,  under  the  rule  announced  by  this  court 
in  Pierce  v.  Willeby,  20  Wash.  129  (t>9  Pac.  999),  Town  of  Sum- 
ner v.  Rogers,  21  Wash.  361  (58  Pac.  214),  and  Galloway  v. 
Tjossem,  22  Wash.  103  (60  Pac.  129),  the  motion  will  be  sustained 
ana  the  appeal  dismissed. 


INDEX. 


ABATEMENT  AND  REVIVAL. 

1.  Abatement  by  Death — New  Suit  by  Representative — 
Construction  of  Statute.  Under  Bal.  Code,  §  4837,  which 
provides  that  "no  action  shall  abate  by  the  death 

of  the  party,  ...  If  the  cause 
of  action  survive  or  continue;  but  the  court  may  at  any 
time  within  one  year  thereafter,  on  motion,  allow  the 
action  to  be  continued  by  or  against  his  representatives 
or  successors  In  Interest,"  an  action  abates  upon  the 
death  of  plaintiff,  where  more  than  one  year  elapses 
thereafter  without  any  disposition  being  made  of  it,  and 
therefore  It  would  not  be  a  bar  to  the  commencement  of 
a  second  action  by  the  administrator  of  decedent. — 
Overlook  v.  Shinn 205 

2.  Suits  in  Equity.  Under  the  statute  of  this  state  (Bal. 
Code,  §  4793)  abolishing  forms  of  actions,  the  common- 
law  rule  relating  to  the  abatement  of  actions  on  the 
death  of  a  party  is  applicable  to  suits  of  equitable  cog- 
nizance.— Id.    * 205 

ACTIONS.    See  Abatement  and  Revival;  Appeal,  8,  19,  20; 
Jury;  Limitation  of  Actions,  4. 

ADVERSE  POSSESSION. 

As  Against  Railroad  Right  of  Way.  Where  a  homestead 
entry  was  made  upon  land  through  which  the  Northern 
Pacific  Railroad  Company  was  entitled  to  a  right  of  way 
400  feet  in  width  by  the  act  of  congress  of  1864,  the  land 
inclosed  and  cultivated  by  the  entryman,  and  the  in- 
closure  forcibly  broken  by  the  railroad  company  for 
the  construction  of  its  line  of  railway,  the  attitude  of 
the  parties  was  hostile  from  the  inception  of  the  right, 
and  the  occupation  and  cultivation  thereafter  by  the 
entryman  of  such  portions  of  the  right  of  way  as  were 
not  in  actual  use  by  the  railway  would  constitute  ad- 

(737) 
47 — 28  WASH. 
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verse  possession.  (Northern  Counties  Investment  Trust 
v.  Enyard,  24  Wash.  366,  limited ).— Northern  Pacific 
Ry.  Co.  v.  Basse 353 

See   Limitation   of  Actions,    2. 

AGENCY.    See  Principal  and  Agent. 

APPEAL. 

1.  Mandamus — Amount  in  Controversy.  The  supreme 
court  has  jurisdiction  on  appeal  of  a  proceeding  by 
mandamus  to  compel  the  issuance  of  a  warrant  for  sal- 
ary to  a  city  officer,  although  the  amount  in  controversy 
may  be  less  than  $200. — State  ex  rel.t  Dudley  v.  Daggett..      1 

2.  Exceptions  to  Findings.  Exceptions  to  findings  of  fact 
are  only  necessary  in  case  a  review  of  such  findings  is 
sought  on  appeal. — Cathcart  v.  Bryant 31 

3.  Briefs — Rule  Requiring  Findings  to  Be  Printed.  Rule 
8  of  the  supreme  court,  which  requires  findings  of  fact 
and  conclusions  of  law  to  be  printed  in  the  appellant's 
brief,  does  not  contemplate  the  printing  of  such  findings 
and  conclusions  when  no  question  is  sought  to  be  raised 
thereon. — Id 31 

4.  Harmless  Error — Refusal  to  Strike  Pleadings.  The  re- 
fusal of  the  court  to  strike  out  a  paragraph  of  a  com- 
plaint alleging  the  insolvency  of  a  bank  was  not  prej- 
udicial error,  where  such  insolvency  was  shown  without 
objection  during  the  trial  of  the  cause. — Rattelmiller  v. 
Stone    / 104 

5.  Discretion  of  Trial  Court — Review  on  Appeal.  An  order 
granting  a  new  trial,  although  a  matter  resting  largely 
in  the  sound  discretion  of  the  trial  court,  is  reviewable 
on  appeal;  and  its  reversal  is  authorized  when  it  is 
granted  on  the  ground  of  accident  or  surprise,  and  it 
appears  that  the  surprise  was  due  to  neglect  or  inatten- 
tion on  the  part  of  the  party  surprised,  and  that  he  had 
not  used  all  reasonable  efforts  to  overcome  the  evidence 
which  worked  the  surprise. — Reeder  v.  Traders'  National 
Bank    139 

6.  Appealable  Order — Voluntary  Dismissal  of  Action.  An 
order  granting  plaintiff's  motion  for  the  voluntary  dis- 
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missal  of  his  action  is  an  appealable  one,  where  prior  to 
such  dismissal  he  has  obtained  an  order  of  the  court 
vacating  a  decree  of  foreclosure  and  sale  thereunder  in 
the  same  action,  since  the  dismissal  was  a  final  order  to 
the  extent  of  entitling  defendants  to  a  review  of  the 
errors  alleged  in  setting  aside  the  decree. — Dane  v. 
Daniel    155 

7.  Record — Contradiction  by  Appellant.  Where  appellants 
bring  up  a  record  on  appeal  they  cannot  contradict  it  in 
the  supreme  court  by  affidavits. — Washington  Liquor  Co. 

v.  Alladio  Cafe  Co 176 

8.  Amount  in  Controversy — Action  at  Law — Enforcement 
of  Partial  Assignment.  The  assignment  of  part  of  a 
claim  for  a  pecuniary  demand  being  a  legal  assignment, 
enforcible  at  law  under  the  provisions  of  our  Code, 
which  declare  (Bal.  Code,  §4835)  that  any  assignee  of 
choses  in  action  for  the  payment  of  money  may  main- 
tain an  action  in  his  own  name,  notwithstanding  the 
assignor  may  have  an  interest  in  the  things  assigned, 
and  which  require  all  parties  interested  to  be  joined 
(Id.  §4833),  and  that  where  a  party  who  should  be  a 
plaintiff  refuses  he  may  be  made  a  defendant,  no 
equitable  feature  is  presented  from  the  mere  fact  that 
an  assignee  attempts  to  enforce  the  assignment  of  a 
part  of  a  claim,  and  hence  the  supreme  court  cannot 
take  jurisdiction  of  an  appeal  in  such  a  case,  where  the 
amount  in  controversy  is  less  than  $200. — Barto  v. 
Seattle  &  International  Ry.  Co 179 

9.  Dismissal  of  Appeal — Sufficiency  of  Bond — Failure  of 
Sureties  to  Justify.  An  appeal  will  be  dismissed  where 
the  sureties  upon  the  appeal  bond  have  failed  to  com- 
ply with  the  order  of  the  court  to  appear  and  justify* 
as  to  their  sufficiency,  and  no  new  bond  has  been  filed 

by  the  appellant. — Starling  v.  Burdette 261 

10.  Error  in  Admitting  Evidence — Cured  by  Instructions. 
Error  in  the  admission  of  improper  evidence  is  cured 
by  the  instruction  of  the  court  specially  charging  the 
jury  not  to  consider  it  in  arriving  at  their  verdict. 
—Wilson  v.  West  &  Slade  Mill  Co 312 
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11.  Same— How  Cured.  Error,  if  any,  in  the  admission  of 
evidence  is  cured  by  the  court's  action  in  subsequently 
striking  the  same. — Brown  v.  Pierce  County 345 

12.  Supersedeas  Bond — Sufficiency.  Where  a  judgment 
required  a  party  to  pay  a  certain  sum  of  money  and 
costs,  and,  further,  to  perform  certain  acts  within  a 
period  of  thirty  days,  or  in  default  of  such  performance 
a  money  judgment  in  certain  sums  would  be  awarded 
against  the  party,  on  appeal  therefrom  a  supersedeas 
bond  fixed  by  the  court  in  a  sum  larger  than  double  the 
amount  of  the  money  judgment  and  $200  additional, 
but  less  than  double  the  amount  conditionally  required 
to  be  paid,  is  sufficient,  under  Bal.  Code,  §  6506,  which 
provides  that  the  appeal  bond  shall  be  in  a  penalty  of 
not  less  than  $200  in  any  case,  and,  "in  order  to  effect 
a  stay  of  proceedings,  the  bond,  where  the  appeal  is 
from  a  final  judgment  for  the  payment  of  money,  shall 
be  in  a  penalty  double  the  amount  of  the  damages  and 
costs  recovered  in  such  judgment,  and  in  other  cases 
shall  be  in  such  penalty,  not  less  than  two  hundred 
dollars,  and  sufficient  to  save  the  respondent  harmless 
from  damages  by  reason  of  the  appeal,  as  a  judge  of 
the   superior   court  shall   prescribe." — Title   Guarantee 

&   Trust   Co.   v.   McDonald 359 

13.  Appealable  Order — Injunction — Sustaining  Demurrer  to 
Complaint.  An  order  sustaining  a  demurrer  to  a  com- 
plaint in  injunction  is  a  final  order  and  hence  appeal- 
able, when  the  plaintiff  refuses  to  plead  further,  though 
the  effect  of  the  court's  ruling  is  the  denial  of  a  tem- 
porary injunction,  since  the  matter  determined  is  the 
sufficiency  of  the  complaint  and  not  the  necessity  for 
the  issuance  of  a  restraining  order. — Peters  v.  Lewis  366 

14.  Statement  of  Facts — Certification  by  Judge  Pro  Tem- 
pore after  Succeeding  to  Office.  The  fact  that  a  state- 
ment of  facts  was  certified  by  one  of  the  judges  of  the 
superior  court,  while  the  action  was  tried  oy  such 
judge  as  a  judge  pro  tempore,  before  he  succeeded  to 
the  office,  would  not  be  ground  for  striking  ttie  state- 
ment, since  it  fully  meets  the  requirement  of  having 
been  certified  by  the  judge  who  tried  the  cause. — Oraton 

&  Knight  Mfg.  Co.  v.  Redelsheimer 370 
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15.  Contents  of  Briefs.  The  failure  of  appellant  to  comply 
with  the  requirements  of  rule  8  of  the  supreme  court  re- 
specting the  contents  of  briefs  may  be  cured  by  the  fil- 
ing of  new  briefs  fully  complying  therewith. — Id 370 

16.  Appealable  Order — Temporary  Injunction — Command- 
ing Delivery  of  Property  Pending  Action.  In  an  action 
by  a  corporation  for  a  mandatory  injunction  requiring 
one  who  had  been  secretary  to  turn  over  the  books, 
papers  and  money  belonging  to  that  office  to  one  claimed 
to  have  been  elected  his  successor,  an  order  of  the 
court  requiring  defendant  to  turn  over  such  property 
to  the  president  pending  the  litigation,  owing  to  a  dis- 
pute as  to  who  was  the  legally  elected  secretary,  is  a 
temporary  mandatory  Injunction  and  appealable  under 
Bal.  Code,  §  6500,  subd.  3. — State  ex  rel.  Byers  v.  Super- 
ior   Court 403 

17.  Same.  Bal.  Code,  §  5460,  which  provides  that  if  a  party 
to  an  action  "has  in  his  possession,  or  under  his  control, 
any  money,  or  other  thing  capable  of  delivery,  which, 
being  the  subject  of  the  litigation,  is  held  by  him  as 
trustee  for  another  party,  or  which  belongs  or  is  due 
to  another  party,  the  court  may  order  the  same  to  be 
deposited  in  court,  or  delivered  to  such  party,  with  or 
without  security,  subject  to  the  further  direction  of  the 
court,"  is  inapplicable  to  property  held  by  an  officer  by 
virtue  of  his  office,  such  as  money,  books,  and  insignia 
of  office,  which  are  held  by  a  tenure  different  from  that 

of  a  mere  trustee. — Id 403 

18.  Supersedeas.  On  an  appeal  from  an  order  awarding  a 
temporary  mandatory  injunction,  commanding  an  of- 
ficer of  a  corporation  to  deliver  the  property  belong- 
ing to  his  office  to  another,  the  order  may  be  super- 
seded in  that  respect. — Id 403 

19.  Mistake  of  Plaintiff  as  to  Form  of  Action — Waiver  of 
Objections.  Where  defendants  do  not  raise  t/ie  objec- 
tion until  after  trial  that  plaintiffs'  form  of  action 
should  have  been  in  ejectment  instead  of  one  to  quiet 
title,  because  they  were  not  in  possession  of  the  land, 
and  the  land  was  not  vacant  and  unoccupied,  the  ob- 
jection must  be  deemed  as  waived. — Bates  v.  Drake..  447 
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20.  Estoppel  to  Allege  Error.  Where  defendants,  in  an 
action  to  remove  a  cloud  and  quiet  title,  themselves 
submitted  to  the  determination  of  the  court  by  their 
answer  the  very  issue  appellants  sought  to  submit,  and 
obtained  the  relief  for  which  they  prayed,  they  cannot 
upon  an  appeal  by  plaintiff*  therefrom  be  heard  to  say 
that  the  plaintiffs  originally  mistook  their  form  of 
action.— Id 447 

21.  Affirmance — Supersedeas — Condition  for  Payment  of 
Damages — Judgment  on  Bond.  Under  Bal.  Code,  §  6523,  . 
which  provides  for  Judgment  against  the  sureties  upon 
an  appeal  bond  on  the  affirmance  of  judgment  for  the 
payment  of  money,  "and  in  any  other  case  of  affirmance 
the  supreme  court  shall  likewise  render  judgment 
against  both  the  appellant  and  his  sureties  in  the  appeal 
bond  for  the  amount  recoverable  according  to  the  con- 
dition of  the  bond,  in  case  such  amount  can  De  ascer- 
tained by  the  court  without  an  issue  and  trial,"  the 
supreme  court  could  not  award  the  damages  sustained 
by  respondent  on  account  of  the  detention  of  his  prop- 
erty pending  an  appeal,  although  a  supersedeas  bond 
has  been  given  conditioned  to  pay  all  rents  or  damages 
to  the  property  in  controversy  during  the  pendency  of  the 
appeal,  and  out  of  which  respondent  should  be  kept  by 
reason  of  the  appeal;  but  respondent's  remedy  would 
be  by  action  on  the  bond  in  the  proper  forum. — Oar- 
mack  v.  Drum 472 

22.  Amount  in  Controversy — Reduction  of  Amount  by 
Waiver — Effect.  In  an  action  on  an  injunction  bond 
to  recover  damages  in  the  sum  of  $260,  the  action  of 
plaintiffs  before  resting  their  case,  in  waiving  all  claims 
for  attorney  fees,  which  one  paragraph  of  their  com- 
plaint had  claimed  as  an  item  of  damages  in  the  sum 
of  $100,  thereby  reduced  the  amount  in  controversy  to 
$160,  and  hence  judgment  therein  would  not  be  appeal- 
able, under  the  constitutional  provision  restricting  the 
appellate  jurisdiction  of  the  supreme  court  in  actions 
for  the  recovery  of  money  to  cases  where  the  amount 
in  controversy  exceeds  the  sum  of  $200. — Dodge  v. 
Corliss    474 

23.  Sufficiency  of  Cause  of  Action— Objection  on  Appeal. 
In  an  action  in  the  name  of  the  state  on  the  relation 
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of  the  attorney  general  demanding  by  what  warrant 
defendant  claims  to  enjoy  certain  franchise*,  an  answer 
that  it  is  no  concern  of  the  state  nor  of  its  attorney 
general  is,  In  effect,  a  demurrer  on  the  ground  that  the 
complaint  fails  to  state  facts  constituting  a  cause  of 
action,  and,  under  Bal.  Code,  §  4911,  such  objection 
can  be  urged  in  the  supreme  court,  though  *o  ruling 
thereon  was  had  in  the  superior  court — State  ex  rel. 
Attorney  General  v.  Seattle  Gas  Co , 488 

24.  Briefs — Omission  of  Findings  and  Exceptions — Effect. 
When  the  appellant  has  failed  to  comply  with  supreme 
court  rule  8,  which  requires  the  findings  of  fact,  with 
the  exceptions  thereto,  to  be  printed  in  his  brief,  and 
has  failed  to  correct  the  omission  or  offer  sufficient 
excuse  therefor,  the  court  will  not  examine  the  evi- 
dence to  learn  whether  it'  supports  the  findings. — 
Interstate  Savings  d  Loan  Association  v.  Benson 578 

25.  Same — Assignment  of  Error — Review.  Where  the  ap- 
pellant merely  assigns  as  error  the  ruling  of  the  court 
in  sustaining  a  demurrer,  but  fails  to  suggest  any 
reason  why  the  ruling  is  erroneous,  the  assignment 
will  be  disregarded  by  the  supreme  court — Id 578 

26.  Harmless  Error — Admission  of  Evidence.  The  action 
of  the  court  in  allowing  a  member  of  the  city 
finance  committee  to  testify  as  to  the  duties  of  that 
committee  instead  of  requiring  the  introduction  of  the 
city  charter  prescribing  the  committee's  duties,  was 
not  prejudicial  error,  when  such  testimony  correctly 
stated  the  duties  and  was  merely  explanatory  of  other 
testimony  given  by  the  witness,  which  was  conceded 
to  have  been  admissible. — Seattle  v.  L.  H.  Griffith 
Realty  d  Banking  Co 605 

27.  Sufficiency  of  Exceptions.  Where  no  formal  findings 
of  fact  and  conclusions  of  law  were  made  by  the  trial 
court,  the  exception  of  plaintiff  to  a  dismissal  of  her 
action,  and  to  the  judgment  reciting  that  she  had  not 
sustained  the  allegations  of  her  complaint,  sufficiently 
pointed  out  the  claim  of  errors  for  the  purpose  of  review 

on  appeal. — McAllister  v.  McAllister 613 

28.  Appealable  Order — Order  Directing  Retrial  on  Failure 
of  Jury  to  Agree.     An  order  of  the  court  discharging 
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a  jury  for  failure  to  agree  and  referring  the  case  back 
for  notice  on  the  assignment  list  for  a  retrial  thereof,  is 
not  the  granting  of  a  new  trial,  and  hence  not  appeal- 
able under  Bal.  Code,  §  6500,  which  authorizes  appeal 
from  an  order  granting  a  new  trial. — Dossett  v.  Bt. 
Paul  &  Tacoma  Lumber  Co 618 

29.  Cessation  of  Controversy.    Where  the  officers  of  a  city 
.  against  whom  a  peremptory  writ  of  mandate  had  issued, 

requiring  them  to  issue  liquor  licenses  to  plaintiffs, 
comply  with  such  order  after  taking  an  appeal  there- 
from, it  amounts  t'o  a  voluntary  satisfaction  of  the  judg- 
ment, inasmuch  as  the  appeal  itself,  under  Bal.  Code, 
$6505,  operated  as  a  stay  of  execution,  without  the  re- 
quirement of  a  bond  from  the  city;  and  hence  respond- 
ents are  entitled  to  a  dismissal  of  the  appeal  on  the 
ground  of  a  cessation  of  the  controversy. — Campbell 
v.    Hall 626 

30.  Improper  Exclusion  of  Testimony — How  Cured.  Error 
committed  by  the  court  in  excluding  testimony  when 
first  offered  is  cured  by  subsequently  permitting  its  in- 
troduction.— Quandt  v.  Smith 664 

31.  Voluntary  Dismissal — Right  of  Respondent  to  Affirm- 
ance. Where  an  appeal  is  dismissed  upon  the  motion 
of  appellant,  the  respondent  is  entitled  to  an  affirmance 
of  the  judgment  of  the  lower  court,  when  the  time  limit- 
ed by  law  within  which  another  appeal  may  De  taken 
from   the  same   judgment   has  already   expired. — Post 

v.  Spokane 701 

32.  Same — Attack  upon  Judgment  after  Affirmance.  The 
supreme  court  has  power  to  grant  leave  to  attack  judg- 
ments which  it  has  affirmed,  upon  a  showing  being  made 
to  the  satisfaction  of  the  court  that  the  ends  of  justice 
require  it.— Id 701 

33.  Amount  in  Controversy — How  Determined.  The  con- 
stitutional provision  limiting  the  jurisdiction  of  the  su- 
preme court  on  appeal  to  cases  where  the  amount  in 
controversy  exceeds  $200  applies  to  the  amount  sued  for 
and  not  to  the  judgment  rendered. — Kirby  v.  Rainier- 
Grand  Hotel  Co .' 705 
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See  Certiorari,  1,  2;  Contempt;  Corporations,  2; 
Criminal  Law,  4,  5;  Divorce,  4;  Eminent  Do- 
main, 1;  Judges;  Judgment,  16;  Master  and  Ser- 
vant, 6;  New  Trial,  2;  Review,  Writ  of;  Tax- 
ation, 15;   Wills,   1-3. 

ASSIGNMENT.     See  Appeal,  8. 

ATTORNEY  AND  CLIENT.     See  Judgment,  1. 

ATTORNEY  GENERAL.    See  Quo  Warranto,  2,  4. 

BANKRUPTCY. 

1.  Effect  of  Adjudication  Upon  Action  Pending  in  State 
Court.  An  adjudication  of  bankruptcy,  made  in  the 
federal  court  under  the  United  States  bankruptcy  law, 
will  not  deprive  a  state  court  of  jurisdiction  In  a  pend- 
ing suit,  in  which  such  bankrupts  are  involved  as  parties. 
{State  ex  rel.  Strohl  v.  Superior  Court,  20  Wash.  645, 
explained.) — State  ex  rel.  Heckman  v.  Superior  Court..     35 

2.  Fraudulent  Conveyances — Inadequacy  of  Consideration. 
A  sale  of  a  stock  of  goods  by  an  insolvent  debtor  for 
about  sixty  per  cent,  of  its  cost  price  does  not  constitute 
such  a  grossly  inadequate  consideration  as  t&  put  the 
purchaser,  who  was  ignorant  of  the  seller's  insolvency, 
on  inquiry  as  to  the  seller's  intention  to  defraud  credi- 
tors, and  thereby  entitle  the  trustee  in  bankruptcy 
to  recover  the  property  under  §  67,  subd.  e,  of  the  na- 
tional bankruptcy  act,  where  it  appears  that  the  mer- 
chandise, part  of  which  had  been  carried  on  the  shelves 
for  several  years,  was  of  that  character  that  it  soon 
passed  out  of  style,  and  there  was  testimony  of  compe- 
tent witnesses  to  the  effect  that  stocks  of  that  kind 
would  be  closed  out  at  from  45  to  60  per  cent,  of  their 
cost  price. — Dunlop  v.  Thomas 521 

3.  Same — Accounting  by  Purchaser.  In  such  a  case  the 
purchaser  cannot  be  compelled  to  account  to  a  trustee 
in  bankruptcy  for  the  difference  between  the  actual 
value  of  the  stock  and  the  price  paid. — Id 521 

4.  Preferences.  The  payment  by  an  insolvent  merchant 
on  disposing  of  his  stock  of  goods  of  the  money  due 
from  him  to  one  of  his  clerks  for  wages  and  money  bor- 
rowed  would    not   constitute   a   preference,   which    the 
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trustee  in  bankruptcy  could  set  aside,  under  §  60,  subd. 
b  of  the  national  bankrupt  act,  providing  that  if  a  bank- 
rupt shall  have  given  a  preference  within  four  months  be- 
fore the  filing  of  a  petition  and  the  person  receiving  it 
shall  have  reasonable  cause  to  believe  that  it  was  thereby 
intended  to  give  a  preference,  the  property  or  its  value 
may  be  recovered  from  such,  person,  when  it  appears 
that  the  clerk  had  nothing  to  do  with  the  books  and  ac- 
counts of  the  firm  and  was  ignorant  of  his  employer's 
indebtedness.— I<f 621 

BANKS  AND  BANKING.     See  Notice,  Trial,  3. 
BILL  OF  LADING.    See  Carriers,  1,  2. 
BILLS  AND  NOTES. 

1.  Bad  Faith  of  Purchaser— Insufficiency  of  Evidence. 
Bad  faith  on  the  part  of  the  purchaser  of  a  promissory 
note  against  which  the  maker  had  a  valid  defense  is 
not  shown  by  evidence  that  it  was  purchased  at  a 
heavy  discount,  without  inquiry  of  the  maker,  whom 
the  purchaser  knew  to  be  perfectly  solvent,  when  it 
appears  that  inquiry  was  made  of  the  payee  as  to  the 
consideration  for  the  note;  that  the  payee  was  in  need 
of  money;  that  the  note,  though  held  at  the  time  in 
this  state,  was  payable  at  Cape  Nome,  Alaska,  of  whose 
inaccessibility  for  half  the  year  the  court  would  take 
judicial  notice;  and  that  the  note  was  purchased  three 
months  before  maturity  without  notice  of  any  infirmity 

in   the    instrument. — McNamara   v.   Jose 461 

2.  Purchase  at  Discount — Amount  of  Recovery.  Under 
Laws  1899,  p.  350,  §  57,  which  provides  that  the  holder 
of  a  negotiable  instrument  may  enforce  payment  for 
the  full  amount  against  all  parties  liable  thereon,  re- 
covery upon  a  promissory  note  by  the  purchaser  thereof 

is  not  limited  to  the  amount  paid  for  the  note. — Id 461 

3.  Negotiability — Contingent  Payment  Before  Maturity — 
Effect.  A  promissory  note  agreeing  to  pay  the  person 
therein  named  a  specified  sum  absolutely  and  at  all 
events  four  years  after  a  certain  date,  or  before,  is  ne- 
gotiable, although  it  contains  the  provision  that  "if  we 
sell  or  remove  the  timber  that  we  have  bought  on  said 
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Johan  Joergenson's  [payee]  homestead  claim,  before 
the  expiration  of  said  four  years,  then  this  note  shall  be 
paid  at  the  times  of  such  sale  or  removal  of  said  tim- 
ber," since  such  provision  does  not  change  or  destroy 
the  maker's  absolute  liability  to  pay  at  the  time  desig- 
nated; nor  would  the  fact  of  the  note's  becoming  pay- 
able prior  to  the  time  of  absolute  payment  upon  the 
happening  of  a  certain  event,  affect  its  negotiability. — 
Joergenson  v.  Joergenson 477 

4.  Days  of  Grace — Accrual  of  Cause  of  Action.  Under  Bal. 
Code,  I  3665,  allowing  three  days'  grace  upon  negotiable 
promissory  notes,  action  upon  such  instrument  cannot 
be  maintained  before  the  expiration  of  the  last  day  of 
grace,  and  hence  the  bar  of  the  statute  of  limitations 
will  not  begin  running  until  the  expiration  of  the  period 
of    grace. — Id 477 

See  Evidence,  3;  Tboveb  and  Conversion. 

BONDS. 

Official  Bonds — Signatures  of  Obligors.  An  official  bond 
which  was  executed  by  a  principal  and  his  sureties  by 
affixing  their  signatures  to  the  justification  which  fol- 
lowed immediately  after  the  bond,  upon  the  printed 
form,  instead  of  signing  at  the  end  of  the  stipulations 
and  conditions,  was  a  valid  bond,  where  the  names  of 
the  principals  and  sureties  were  set  forth  in  the  body 
of  the  bond  and  it  had  been  delivered  and  accepted  by 
the  obligors  and  obligee  with  the  intent  that  it  should 
constitute  a  binding  obligation. — Tumwater  v.  Hardt 684 

See  Appeal,  9,  12,  21;  Municipal  Corporations,  3- 
5;  Schools  and  School  Districts,  1,  2;  Taxation, 
16. 

BRIEFS.     See  Appeal,  3,  15,  24,  25. 

BROKERS. 

Sale  of  Land — Commissions  Uncollectible  on  Options. 
Inasmuch  as  a  real  estate  broker  is  entitled  to  a  com- 
mission only  upon  producing  a  purchaser  ready  and 
willing  to  enter  into  a  valid  contract  of  sale  for  the 
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property  in  the  broker's  hands,  a  broker  could  not  re- 
cover commissions  upon  a  contract  entered  into  between 
his  principal  and  a  would-be  purchaser,  by  which  the  lat- 
ter agreed  to  purchase  the  property  at  a  stipulated  sum, 
payable  in  installments,  the  first  of  which  was  to  be 
paid  upon  delivery  of  the  contract,  which  was  left  with 
the  broker  to  go  into  effect  upon  the  payment  of  the 
first  installment  of  the  purchase  price,  no  time  therefor 
being  fixed,  but  the  agreement  being  conditioned  that, 
if  such  installment  were  not  paid  on  or  before  a  certain 
date,  the  contract  was  to  be  returned  to  the  vendor, 
since  such  agreement  is,  in  effect,  merely  an  option 
which  the  purchaser  could  refuse. — Arthur  D.  Jones  d 
Co.  v.   Eilenfeldt 681 

BUILDING   AND    LOAN    ASSOCIATIONS. 

1.  Pledge  of  Shares  of  Stock — Cancellation  of  Certificate 
— Action  by  Pledgee.  A  pledgee  of  shares  of  stock  in  a 
building  and  loan  association,  which  have  been  called 
in,  paid  off,  and  canceled  without  notice  t'o  him  or  a 
demand  for  the  surrender  of  the  certificate  held  by  him 
in  pledge,  has  a  right  of  action  against  the  association 
for  the  damages  suffered  by  him  in  consequence  of  the 
destruction  or  conversion  of  such  shares. — Brown  v. 
Union   Savings   d   Loan  Association 657 

2.  Same — Notice  of  Pledge.  A  corporation  which  pays  off 
shares  of  stock  to  the  holder  thereof  as  shown  on  its 
books,  without  the  return  of  the  certificate  issued  to 
him,  does  so  at  its  peril,  since  under  Bal.  Code,  §  4264, 
which  provides  that  any  stockholder  may  pledge  his 
stock  by  a  delivery  of  the  certificate,  but  may,  never- 
theless, represent  the  same  at  all  meetings  and  vote 
as  a  stockholder,  it  is  unnecessary  for  the  pledgee  to 
notify  the  corporation  of  the  pledge  nor  contemplated 
by  the  statute  that  the  pledge  be  shown  on  the  corporate 
books  by  a  transfer  of  the  stock. — Id 657 

3.  Same — Measure  of  Damages.  Where  a  building  and 
loan  association  has  a  defense  against  the  original 
holder  of  a  certificate  of  stock  issued  by  it,  a  pledgee  of 
such  certificate,  who  has  a  right  of  action  for  damages 
against  the  corporation  for  the  conversion  or  destruc- 
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tion  of  such  shares*  is  entitled  to  recover  only  the 
amount  due  him  from  the  pledgor,  with  interest  accrued 
and  accruing  thereon  at  the  contract  rate;  and  his 
measure  of  recovery  would  not  be  the  full  value  of  the 
stock  at  the  date  of  conversion,  unless  his  actual  dam- 
age was  equal  thereto. — Id.   657 

BURDEN  OF  PROOF.     See   Fraudulent  Conveyances,   3; 
Trial,  5. 

CARRIERS. 

1.  Delivery  of  Goods — Production  of  Bill  of  Lading  Requi- 
site. Under  both  commercial  usage  and  the  statute  of 
this  state,  where  a  carrier  issues  a  bill  of  lading  for 
goods  delivered  to  it  for  shipment,  it  should  demand 
and  receive  the  bill  of  lading  before  delivery  in  order 
to  avoid  liability;  and  even  its  delivery  of  the  goods 
to  a  consignee  designated  in  the  bill  of  lading  will  not 
exonerate  it  from  liability  unless  such  delivery  be 
made  upon  the  production  of  the  bill  of  lading. — First 
National  Bank  v.  Northern  Pacific  Ry.  Co 439 

2.  Indorsement  of  Bill  of  Lading.  Under  Bal.  Code,  §  3600 
which  provides  that  "when  a  bill  of  lading  or  ware- 
house receipt  is  made  to  'bearer/  or  in  equivalent  terms, 
a  simple  transfer  thereof  by  delivery  conveys  the  same 
title  as  an  indorsement,"  the  power  of  indorsement  is 
not  restricted  to  the  consignee,  but  the  carrier  who  has 
delivered  such  a  bill  of  lading  to  the  shipper  is  conclu- 
sively charged  with  knowledge  of  the  fact,  and  of  its 
negotiability  both  by  custom  and  statute. — Id 439 

3.  Injury  to  Passenger — Negligence — Sufficiency  of  Evi- 
dence. In  an  action  against  a  street  railway  company 
to  recover  for  injuries  received  while  a  passenger  on  one 
of  the  defendant's  cars,  where  the  negligence  alleged 
was  in  suddenly  starting  the  car  so  as  to  throw  plaintiff 
from  the  platform,  the  plaintiff  should  be  non-suited 
when  the  evidence  shows  she  attempted  to  alight  from 
the  car  while  it  was  in  motion,  without  having  notified 
the  conductor  of  her  desire  to  get  off,  and  was  thrown 
or  fell  upon  the  street;  all  the  testimony,  aside  from 
that  of  plaintiff,  being  that  there  was  no  sudden  start- 
ing of  the  car  sufficient  to  throw  a  passenger  from  the 
platform. — Blakney  v.  Seattle  Electric  Co 607 
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1.  Adequacy  of  Remedy  by  Appeal.  Certiorari  will  not  issue 
to  review  an  order  of  the  superior  court  refusing  to  dis- 
charge a  receiver,  when  an  appeal  is  pending  in  the  ac- 
tion in  which  he  was  appointed,  since  the  fact  that  the 
receiver's  fees  and  expenses  might  depreciate  the  value 
of  the  property  and  that  his  management  might  render 
the  business  unprofitable  would  have  no  controlling  in- 
fluence upon  the  question  of  the  adequacy  of  the  remedy 

by  appeal. — State  ex  rel.  Oudin  v.  Superior  Court 584 

2.  Remedy  by  Appeal.  One  who  has  been  appointed  exec- 
utor under  a  will  whose  probate  is  afterward  revoked, 
has  a  remedy  by  appeal  from  an  order  made  in  a  subse- 

l  quent  application  for  the  appointment  of  a  general  ad- 
ministrator of  the  estate,  though  the  application  was  ex 
parte,  since  it  is  in  effect  an  order  made  after  judgment 
which  affects  a  substantial  right  of  such  executor,  and 
hence  certiorari  would  not  lie  for  the  purpose  of  review- 
ing the  action  of  the  court  in  appointing  such  general 
administrator. — State  ex  rel.  Richardson  v.  Superior 
Court    677 

See  Review,  Writ  of. 
CHARITIES. 

1.  Charitable  Trusts — Cemetery — Power  of  Trustees  to 
Sell.  Where  a  donor  deeds  lands  for  cemetery  purposes 
to  a  board  of  trustees  who  had  been  selected  for  that 
purpose  by  town  trustees,  to  take  title  in  behalf  of  the 
town  in  the  name  of  such  board  and  to  perfect  their 
organization  for  the  management  of  the  cemetery 
grounds  as  they  deem  best,  the  conveyance  reciting  that 
the  grantee  should  be  such  board,  "their  successors  and 
assigns,"  there  is  implied  authority  in  the  deed  for  such 
trustees  to  sell  portions  of  the  land  and  apply  the  pro- 
ceeds to  the  betterment  of  the  remainder  for  the  pur- 
poses of  the  original  grant,  and  its  terms  negative  the 
presumption  of  any  intention  to  require  that  the  whole 
tract  should  be  retained  in  specie. — Tacoma  v.  Tacoma 
Cemetery    238 

2.  Same — Execution  of  Trust — Presumption  from  Acquies- 
cence. Where  portions  of  a  tract  donated  for  charitable 
purposes  were  alienated  by  the  trustees  about  two  years 
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after  the  conveyance  of  the  land  to  them,  and  such 
alienation  silently  acquiesced  in  for  a  period  of  fourteen 
years  by  all  parties  interested  in  the  trust,  the  pre- 
sumption is  that  such  manner  of  executing  the  trust 
was  confirmed  thereby,  when  it  appears  that  the  sales 
were  made  in  good  faith,  and  the  proceeds  were  used 
in  carrying  on  the  trust,  apparently  for  the  benefit  of 
the    trust.— Id 238 

COMMERCIAL  PAPER.     See  Bills  and  Notes. 

COMMIUNITY  PROPERTY.     See  Husband    and    Wife,     3; 
Judgment,  3,  10. 

CONSTITUTIONAL  LAW. 

1.  Due  Process  of  Law — Prohibition  of  Business.  Bal. 
Code,  §  7251,  which  provides  that  it  shall  be  unlawful 
for  any  person  to  open  on  Sunday  any  shop,  store  or 
building,  or  place  of  business  whatever,  for  the  purpose 
x)t  trade  or  sale  of  goods,  wares  and  merchandise,  is  a 
legitimate  exercise  of  the  police  power,  and  does  not 
violate  the  constitutional  prohibition  against  depriving 
a  person  of  his  property,  without  due  process  of  law,  nor 
is  it  an  invasion  of  his  constitutional  right  to  the 
enjoyment  of  life,  liberty  and  property. — State  vTSichols  628 

2.  Equal  Protection — Discrimination  Between  Classes  of 
Business.  The  proviso  to  Bal.  Code,  §  7251,  excepting 
from  the  operation  of  the  statute  hotels,  drug  stores, 
livery  stables  and  undertakers  does  not  violate  the 
constitutional  prohibition  against  the  passage  of  laws 
granting  to  one  class  of  citizens  privileges  or  immuni- 
ties which  shall  not  equally  belong  to  all  citizens, 
since  there  is  no  restriction  on  any  person  engaging  in 
the  excepted  lines  of  business  and  thus  obtaining  equal 
advantages  with   all   others  engaged   therein    {Tacoma 

v.  Krech,  15  Wash.  296,  overruled) .—Id 628 

See    Drainage,   1,    4;      Statutes,      1-3;      Taxation, 
11,  12. 

CONTEMPT. 

Appeal — Right  of  Appellant  to  Supersedeas — Mandamus 
to  Compel  Court  to  Fix  Bond.     On  an  appeal  from  a 
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judgment  for  contempt,  which  is  permitted  the  party 
in  contempt  by  Bal.  Code,  §  5811,  the  appellant  is  en- 
titled to  all  the  provisions  of  the  law  governing  appeals, 
including  the  right  to  a  stay  of  execution  pending  his 
appeal;  and,  where  the  court  refuses  to  fix  a  superse- 
deas bond  for  the  purpose  of  staying  its  judgment  of 
contempt,  it  may  be  compelled  so  to  do  by  writ  of  man- 
damus.— State  ex  rel.  Denham  v.  Superior  Court 590 

CONTRACTS. 

Novation — Sufficiency  of  Evidence.  The  fact  that  the  evi- 
dence shows  that  a  contract  for  furnishing  certain  ma- 
terials to  defendants  was  made  by  another  than  plaintiff 
would  not  be  ground  for  nonsuit,  when  it  also  appears 
that  such  third  party  refused  to  accept  the  contract, 
but  billed  and  consigned  the  goods  to  plaintiff,  who  paid 
therefor  and  furnished  same  to  defendants,  who  ac- 
cepted and  used  the  material,  paying  plaintiff  a  large 
part  of  the  contract  price  therefor. — Norris  Safe  <k  Locjc 
Co.   v.    Clark 268 

See  Counties,  2,  3;   Limitation  of  Actions,  1;  Me- 
chanics' Liens,  1-3;  Work  and  Labor,  2. 

CONVERSION.    See  Trover  and  Conversion. 

CORPORATIONS. 

1.  Insolvent  Corporations — Assets  as  Trust  Fund.  The  as- 
sets of  an  insolvent  corporation  constitute  a  trust  fund 
for  the  benefit  of  all  its  creditors. — Washington  Liquor 

Co.  v.  Alladio  Cafe  Co 176 

2.  Same — Dissolution  of  Attachments — Record  on  Appeal. 
The  dissolution  of  attachments  against  a  corporation 
and  the  appointment  of  a  receiver  therefor  on  the  ground 
of  its  insolvency  and  that  its  assets  should  be  treated  as 
a  trust  fund  for  all  creditors,  will  not  be  disturbed  on 
appeal,  when  the  answer  denying  the  insolvency  had 
not  been  filed  at  the  time  of  hearing  upon  the  motion 
for  dissolution  and  the  record  contains  no  statement  of 
facts  or  bill  of  exceptions  showing  what  evidence  was 
before  the  court. — Id 176 
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3.  Ultra  Vires — When  Cannot  Be  Invoked.  The  doctrine  of 
ultra  vires  cannot  be  invoked  for  the  purpose  of  permit- 
tins  a  corporation  to  recover  money  paid  by  it  for  the 
purchase  of  goods  beyond  the  scope  of  its  charter  pow- 
ers, when  it  had  received  and  appropriated  such  goods 
to  its  own  use.— Graton  d  Knight  Mfg.  Cox  v.  Redeh 
sheimer 370 

4.  Licensing  Foreign  Corporations  to  Do  Business.  Since 
the  act  of  British  Columbia  authorizing  foreign  corpor- 
ations to  do  business  in  that  province  contains  no  ex- 
press declaration  that  such  corporations,  on  complying 
with  the  act,  shall  become  domestic  corporations,  the 
effect  of  the  act  is  merely  to  license  foreign  corporations 
to  do  business  in  the  province,  and  not  to  make  them 
domestic  corporations. — Daniel  v.  Gold  Hill  Mining  Co..  411 

5.  Insolvency — Dissolution — Power  of  Trustees  to  Wind  Up 
Affairs.  The  fact  that  a  corporation  was  insolvent  and 
had  determined  at  a  meeting  of  its  stockholders  to  dis- 
continue business  and  distribute  its  assets  among  its 
creditors  would  not  be  sufficient  under  Bal.  Code,  S  4274, 
to  authorize  its  trustees  at  that  time  to  act  as  trustees 
of  the  creditors  and  stockholders,  to  the  exclusion  of  a 
receiver,  since  that  power  and  authority  is  given  to  the 
trustees  only  when  the  corporation  is  dissolved  under 
the  provisions  of  Id.,  §  4275,  which  require  the  present- 
ment of  a  petition  therefor  to  the  superior  judge  of  the 
county,  and  a  hearing  by  him  after  publication  of  notice 
of  the  petition  for  eight  weeks,  when  an  order  of  disso- 
lution may  be  entered,  if  the  judge  is  satisfied  that  all 
preliminary  steps  therefor  have  been  taken  as  prescribed 
by  the  statute,  and  that  all  claims  against  the  corpora- 
tion have  been  discharged. — New  York  National  Ex- 
change Bank  v.  Metropolitan  Savings  Bank 558 

6.  Same — Receivers — When  Appointment  Authorized.  The 
appointment  of  a  receiver  for  an  insolvent  corporation 
is  authorized  under  Bal.  Code,  §  5456,  which  provides 
therefor,  "when  a  corporation  has  been  dissolved,  or  is 
insolvent,  or  is  in  imminent  danger  of  insolvency,  or 

has  forfeited  its  corporate  rights." — Id 553 

i 

7.  Same — Enforcement  of  Claims  Through  Receiver.  A 
creditor  who  has  a  valid  claim  has  a  right  to  enforce  it 

48 — 28  wash 
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against  an  insolvent  corporation  through  a  receiver  au- 
thorized by  the  court  to  collect  its  assets,  instead  of 
being  required  to  sue  individual  stockholders. — Id 553 

See  Building  and  Loan  Associations;  Execution,  1; 
Notice;  Pleading,  8;  Quo  Warranto,  1;  Trial,  1. 

COSTS.    See  Dismissal  and  Nonsuit,  1,  2. 

COUNTERCLAIM.    See  Set-off  and  Counterclaim. 

COUNTIES. 

1.  County  Commissioners — Records — Correction.  A  board 
of  county  commissioners  has  power  to  amend  its  rec- 
ords, even  after  adjournment,  so  as  to  make  them  show 
the  true  orders  made  by  the  board. — Olympian-Tribune 
Pub.  Go.  v.  Byrne .. .     79 

2.  Same— Contracts— Bid  for  Public  Printing — Conditional 
Acceptance.  The  acceptance  by  a  board  of  county  com- 
missioners of  a  bid  for  printing,  on  certain  conditions, 
which  the  bidder  refused  to  agree  to,  would  not  consti- 
tute a  contract  which  the  bidder  could  enforce. — Id 79 

3.  Same — Intervening  Rights.  The  fact  that  the  entry  of 
an  order  on  the  records  of  the  county  commissioners 
accepting  a  bid  for  printing  unconditionally  was  cor- 
rected about  one  month  subsequently,  by  making  the 
records  show  that  a  condition  had  been  ordered  at- 
tached to  the  acceptance,  would  not  give  the  bidder  any 
intervening  rights  between  the  original  entry  and  date 
of  correction,  where  nothing  had  been  done  under  the 
proposed  contract,  which  in  fact  could  not  have  been 
operative  until  some  three  weeks  subsequent  to  the  date 
of  the  correction,  and  there  is  nothing  to  show  that  the 
bidder  relied  upon  the  unconditional  acceptance  shown 

by  the  record  to  his  disadvantage. — Id. 79 

4.  Same — Delinquent  Tax  List — Publication  in  Official 
Newspaper— Powers  of  County  ^Treasurer.  Laws  1901, 
p.  385,  S  3,  which  provides  that  the  county  treasurer 
shall  make  publication  of  summons  in  delinquent  tax 
cases  "in  the  official  newspaper  of  the  county,"  provided 
the  charge  therefor  does  not  exceed  ten  cents  for  each 
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description,  and  that,  if  such  publication  cannot  be  made 
in  said  newspaper  at  said  price,  the  county  treasurer  may 
cause  such  publication  to  be  made  in  any  other  news- 
paper of  general  circulation  published  in  the  county,  at 
a  cost  not  to  exceed  said  price,  does  not  contemplate 
that  the  county  treasurer  shall  contract  for  the  publica- 
tion of  the  delinquent  tax  list,  except  upon  the  failure 
to  publish  such  list  by  the  official  newspaper  of  the 
county  selected  by  the  commissioners,  and  it  is  within 
the  power  of  the  commissioners  to  include  such  tax  list 
in  the  contract  let  by  them  for  public  printing. — Id 79 

See  Drainage;  4,  5;  Eminent  Domain,  3-5;  Health. 

COURTS. 

Probate  Jurisdiction — Controversy  Between  Third  Parties. 
The  jurisdiction  of  the  superior  court  in  matters  of  pro- 
bate being  confined,  under  Bal.  Code,  §  6075,  to  matters 
incidental  to  the  settlement  of  the  estates  of  decedents 
and  of  estates  under  control  of  guardians,  its  power 
cannot  be  invoked  to  determine  controversies  between 
third  parties  which  in  no  way  affect  the  interests  of  the 
estate  itself,  and  hence  the  court  sitting  in  probate 
has  no  jurisdiction  to  determine  the  right  of  an  attorney 
to  fees  for  services  rendered  in  behalf  of  a  legatee  in 
contests  over  the  will  through  which  she  claims. — Win- 
ston v.  Crowe 65 

CRIMINAL  LAW. 

1.  Evidence — Opinion  of  Witness.  A  question  calling  for 
the  opinion  of  a  witness  as  to  whether  or  not  he  thought 
the  master  of  a  launch  was  aboard  of  her  from  the 
manner  in  which  she  was  being  guided,  was  properly  ex- 
cluded as  not  being  a  matter  involving  skillful  knowl- 
edge justifying  the  resort  to  expert  testimony. — State 

I?.  Gates 689 

2.  Same — Hypothetical  Questions.  The  refusal  of  the  court 
to  allow  a  witness  to  be  interrogated  as  to  what  he  would 
have  done  under  certain  circumstances  was  proper, 
since  the  inquiry  should  be  as  to  the  facts  actually  oc- 
curring, and  not  as  to  what  another  would  have  done 
under  like  circumstances. — Id 689 
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3.  Same— Rebuttal — Self -Serving  Declarations.  The  fact 
that  the  prosecution  had  put  in  evidence  statement? 
made  by  the  accused,  as  a  part  of  its  case  in  chief,  and 
not  for  the  purpose  of  impeaching  the  accused,  who  had 
not  at  the  time  appeared  as  a  witness  in  his  own  be- 
half, would  not  warrant  the  admission  of  statement? 
made  by  the  accused  to  his  own  witnesses,  since  such 
statements  would  be  in  the  nature  of  self-serving 
ones.— /dl 689 

4.  Refusal  to  Permit  Improper  Questions — Necessity  for 
Instructions.  Where  the  court  has  refused  to  permit 
answers  to  be  given  the  questions  propounded  by  the 
prosecution,  it  is  not  error  for  the  court  to  refuse  to 
charge  the  jury  to  draw  no  inferences  from  such  ques- 
tions.—Id.  689 

6.  Misconduct  of  Juror — Harmless  Error.  The  failure  of 
the  court  to  reprimand  a  juror,  who  had  asked  the  court 
if  the  defendant  could  not  tell  his  story  in  his  own  way, 
without  interruption  of  counsel,  was  not  prejudicial  er- 
ror, when  no  exception  or  objection  was  taken  to  the 
juror's  action,  but  counsel  was  permitted  to  continue  his 
examination  without  any  attention  being  given  by  court 
or  counsel  to  the  juror's  question. — Id 689 

See  Homicide. 

DAMAGES. — See  Building  and  Loan  Associations,  3;  Emi- 
nent Domain,  5;  Landlord  and  Tenant,  6;  Minks 
and  Minerals. 

DISMISSAL  AND  NONSUIT. 

1.  Demand  for  Cost  Bond — Voluntary  Dismissal  Before 
Compliance — Effect.  The  fact  that  defendants  had  de- 
manded a  cost  bond  from  a  non-resident  plaintiff,  under 
Bal.  Code,  §  5186,  which  provides  that,  in  such  cases, 
"all  proceedings  in  the  action  shall  be  stayed  until  a 
bond,  executed  by  two  or  more  persons,  be  filed  with 
the  clerk,"  would  not  operate  as  a  stay  against  a  volun- 
tary dismissal  by  plaintiff  of  the  action,  where  she  had 
failed  to  file  the  bond. — Dane  v.  Daniel 155 
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2.  Order  for  Costa — Waiver  of  Payment.  The  action  of  the 
court  in  allowing  plaintiff  to  dismiss  his  action  after 
procuring  the  vacation  of  a  decree  therein,  without  the 
payment  of  the  costs  and  attorney's  fee  ordered  paid  to 
defendants  when  the  court  vacated  the  decree,  does  not 
constitute  error,  where  the  plaintiff  deposited  the  money 
therefor  with  the  clerk  of  the  court,  and  afterwards 
withdrew  it  from  the  registry  of  the  court  and  tendered 
it  to  defendants,  but  defendants  at  all  times  refused  to 
accept  it. — Id 155 

See  Appeal,  6;  Judgment,  17;  Quo  Wabbanto,  5. 
DIVORCE. 

1.  Vacation  of  Decree  for  Fraud — Estoppel.  Where  a  for- 
mer wife  had  knowledge  for  thirteen  years  of  a  decree 
of  divorce  obtained  by  her  husband,  and  of  his  marriage 
with  another,  who  was  continually  recognized  as  his 
wife  and  by  whom  he  had  children,  and  had  brought  an 
action  upon  first  discovering  the  divorce  for  an  adjust- 
ment of  property  rights  between  them  from  their  mar- 
riage until  their  divorce,  she  is  estopped  to  maintain 
that  she  did  not  discover  the  fraud  practiced  in  obtain- 
ing the  divorce  until  six  months  prior  to  action  by  her 
for  separate  maintenance,  since  she  had  the  means  of 
discovery  of  the  fraud  for  a  period  of  thirteen  years,  and 
might,  by  the  exercise  of  reasonable  diligence,  have 
rooner  discovered  it. — Peyton  v.  Peyton 278 

2.  Grounds — Cruel  Treatment.  A  wife  is  entitled  to  a  di- 
vorce on  the  ground  of  cruel  treatment,  where  her  hus- 
band compels  her  by  force  to  submit  to  sexual  inter- 
course while  pregnant  and  suffering  from  morning 
sickness,  the  effect  of  which  was  to  make  her  very  sick 
at  the  time,  and  to  undermine  her  health. — McAllister 

v.   McAllister 613 

3.  Action  for — Sufficiency  of  Evidence.  The  wife's  testi- 
mony as  to  enforced  sexual  intercourse  during  preg- 
nancy, though  denied  by  the  husband,  was  sufficiently 
corroborated  to  be  deemed  established,  where  it  ap- 
peared that  the  wife  was  in  fairly  robust  health  at  the 
time  of  marriage,  that  she  left  her  husband  considerably 


758  INDEX— Vol.  28. 


DIVORCE— Continued. 

broken  in  health,  but  rapidly  recovered  her  normal  con- 
dition as  soon  as  she  got  away  from  him;  that,  though 
the  wife  was  soon  to  become  a  mother  and  was  penni- 
less, the  husband  made  no  offer  of  aid  or  support;  and 
that  he  had  contradicted  every  witness  in  the  case  who 
testified  to  his  conduct  towards  his  wife. — Id 613 

4.  Same — Remanding  Cause  for  Further  Evidence.  Where 
the  supreme  court  cannot,  owing  to  the  state  of  the 
record  before  it,  make  an  award  affecting  the  property 
of  the  parties  to  a  divorce  suit,  on  reversing  the  decree 
of  the  lower  court  refusing  a  divorce,  it  will  remand 
the  case  to  the  lower  court  for  the  purpose  of  hearing 
further  testimony  on  the  question  of  property,  with 
instructions  to  make  such  provision  for  the  wife  and 
minor  child  as  may  seem  meet  and  equitable. — Id 613 

See  Judgment,  14. 
DRAINAGE. 

1.  Constitutional  Law — Assessment  Against  School  Lands. 
That  part  of  §  8  of  the  act  of  1895  (Bal.  Code,  §  3762), 
concerning  the  payment  of  benefits  for  drainage  ditches 
which  provides  that  "when  an  assessment  shall  be  appor- 
tioned against  any  school  lands  of  the  state,  the  county 
shall  pay  the  same  out  of  its  general  fund  and  have  a 
lien  on  the  proceeds  of  the  sale  of  such  lands"  for  its  re- 
imbursement, is  unconstitutional  on  the  ground  that 
funds  raised  by  taxation  for  general  county  purposes 
cannot  be  applied  to  the  payment  of  assessments  for 
local  improvements,  and  on  the  further  ground  that  the 
proceeds  of  the  sales  of  school  lands  cannot  be  diverted 
from  the  permanent  and  irreducible  common  school 
fund. — State  ex  rel.  Latimer  v.  Henry 38 

2.  Same.  Although  school  lands  benefited  by  the  construc- 
tion of  a  ditch  cannot  be  rendered  liable  for  the  pay- 
ment thereof,  such  benefits  cannot  be  charged  up  against 
private  property,  and,  in  such  cases,  the  assessment 
should  be  levied  against  the  school  lands,  leaving  it  to 
the  state  to  provide  therefor  by  proper  legislation. — Id. .     38 

3.  Same — Invalidity  of  Portion  of  Act — Effect.  An  act  pro- 
viding for  the  construction  of  ditches  for  agricultural, 
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sanitary,  and  domestic  purposes  is  not  unconstitutional 
by  reason  of  the  invalidity  of  a  portion  of  the  act  pro- 
viding for  the  assessment  of  school  lands  to  help  pay 
therefor,  when  the  act,  after  the  exclusion  of  such  void 
portion,  is  sufficient  in  itself  to  constitute  a  complete 
law,  capable  of  being  executed  without  any  dependence 
upon  the  rejected  portion. — Id 38 

4.  bame— Due  Process  of  uaw.  The  act  of  1895  (Bal.  Code, 
§§3755-3762),  providing  for  the  payment  of  expenses 
theretofore  incurred  in  the  construction  of  ditches  is  not 
subject  to  the  objection  that  it  deprives  the  land- 
owner of  property  without  due  process  of  law,  because 
no  provision  is  made  in  the  act  in  positive  terms  for 
contesting  the  assessments  imposed  by  the  county  com- 
missioners, since  the  act  itself  provides  that  in  a  suit 
to  enforce  the  lien  the  property  owner  might  set  up  any 
matter  respecting  the  amount  or  legality  of  the  assess- 
ment, and  in  addition  an  ample  remedy  for  reviewing  the 
proceedings  of  the  board  of  commissioners  is  provided 
by  writ  of  certiorari  under  the  general  laws  of  the 
state.— Id. 38 

5.  Same — County  Commissioners — Presumptions  as  to  Im- 
partiality. The  fact  that  county  commissioners  are  to 
disburse  moneys  in  a  ditch  fund  under  their  control  in 
the  wa£  pointed  out  by  law,  on  the  happening  of  certain 
events  determined  by  them  judicially  would  raise  no 
presumption  that  they  would  not  be  an  impartial  tri- 
bunal.— Id 38 

ELECTIONS. 

Pasting  Names  on  Ballots — Failure  to  Mark  Ballot — Legal- 
ity of  Vote.  Where  there  was  but  one  set  of  candidates 
to  be  voted  for  upon  the  official  ballot  used  in  a  general 
election,  and  the  voter  pasted  the  name  of  another  person 
over  that  of  one  of  the  candidates  and  cast  his  ballot 
without  making  an  X  after  the  names  of  any  of  the  can- 
didates, his  vote  should  be  counted,  since  Bal.  Code, 
§  1376,  provides  that  a  ballot  is  not  void,  unless  it  is 
impossible  to  determine  the  elector's  choice;  *u.,  §  1403, 
provides  that  no  ticket  shall  be  lost  for  want  of  form,  if 
the  board  of  judges  can  determine  to  their  satisfaction 
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the  person  voted  for  and  the  office  intended;  and  Id.. 
,  S  1362,  provides  that  "nothing  in  this  chapter  [relating 
to  elections]  shall  prevent  any  voter  from  writing  or 
pasting  on  his  ballot  the  name  of  any  person  for  whom 
he  desires  to  vote  for  any  office,  and  such  vote  shall  be 
counted  the  same  as  if  printed  upon  the  ballot  and 
marked  by  the  voter." — State  ex  rel.  Earkins  v.  Hound- 
tree 669 

Same — Statute*— Repeal.  Bal.  Code,  S  1362,  passed  in  1890, 
and  providing  that  where  a  name  is  pasted  on  a  ballot, 
the  vote  shall  be  counted  the  same  as  if  printed  upon 
the  ballot  and  marked  by  the  voter,  was  not  repealed  by 
Id.,  S  1370,  passed  in  1895,  which  declares,  in  providing 
for  the  method  of  marking  ballots,  that  any  elector  may 
paste  over  any  other  name  the  name  of  any  person  for  « 
whom  he  may  wish  to  vote,  since  the  act  of  1895  was 
merely  amendatory  of  existing  statutes  and  did  not  un- 
dertake to  supersede  the  provisions  of  the  old  law,  ex- 
cept in  the  matter  of  marking  the  ballots  with  an  X 
after,  instead  of  before,  the  names  of  candidates. — Id. . .  669 

Seme — Identification  Marks.  Neither  the  placing  of  a 
paster  upon  an  official  ballot,  as  allowed  by  law  govern- 
ing elections,  nor  the  failure  to  mark  the  ballot  with 
an  X,  when  but  one  set  of  candidates  is  being  voted  for, 
can  be  held  to  be  a  violation  of  Bal.  Code,  §  1380,  which 
prohibits  an  elector's  placing  any  mark  upon  his  ballot 
by  which  it  may  be  identified.— Id 669 

See  Schools  and  School  Districts,  1. 

EMINENT  DOMAIN. 

1.  Appeal  in  Condemnation  Proceedings — Void  Supersedeas 
— Mandamus.  Laws  1901,  p.  213,  providing  for  an  ap- 
peal in  proceedings  for  the  appropriation  of  private 
property  from  an  order  adjudicating  the  appropriation 
to  be  for  a  public  use  being  void  by  reason  of  the  in- 
validity of  the  title  of  such  act,  mandamus  will  lie  to 
compel  the  court,  notwithstanding  an  appeal  in  such  a 
proceeding,  to  proceed  to  cause  a  jury  to  be  impaneled 
to  determine  and  assess  the  amount  of  damages. — State 
ex  rel.  Seattle  Electric  Co.  v.  Superior  Court 317 
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2.  Appropriation  of  Property  for  Pest  House— Liability  of 
City  and  County — Sufficiency  of  Complaint.  The  fact 
that  the  complaint  in  an  action  to  recover  the  value  of 
the  use  of  premises  seized  by  the  public  authorities  for 
pest  house  purposes  alleges  that  such  use  created  an 
indebtedness  to  plaintiffs  to  the  amount  of  the  full  value 
of  the  property,  for  which  they  ask  judgment  and  tender 
a  deed  of  the  property,  would  not  render  the  complaint 
insufficient  as  stating  a  cause  of  action  for  the  recovery 
of  the  actual  value  of  the  use  of  the  property  for  the 
purpose  for  which  it  was  taken. — Brown  v.  Pierce 
County  345 

3.  Same — Nonsuit.  In  an  action  against  the  city  and 
county  jointly  for  seizing  and  using  plaintiff's  property 
for  pest  house  purposes,  motions  for  nonsuit  by  each  of 
the  defendants  were  properly  denied,  where  the  evi- 
dence showed  that  the  city  health  officer  sent  his  assist- 
ant to  look  for  a  place  to  quarantine  smallpox  patients 
in  and  that  such  assistant,  in  connection  with  the  county 
physician,  found  an  old,  dilapidated,  unoccupied  build- 
ing belonging  to  plaintiffs,  which  was  fixed  up  for  the 
purpose,  and  patients  sent  there  by  both  the  city  and 
county  physicians;  that  the  action  of  the  city  health 
officer  was  fully  ratified  by  the  city  board  of  health; 
that  the  county  physician  reported  to  the  chairman  of 
the  county  board  of  health  the  same  day  of  the  selection 
of  the  house  and  asked  him  how  he  was  to  care  for  pa- 
tients and  was  answered  to  go  ahead  and  use  his  best 
judgment;  but  there  was  no  evidence  that  the  county 
board  of  health,  when  in  session,  ever  took  any  action 

in  regard  to  the  matter. — Id 345 

4.  Same — Evidence.  The  admission  in  evidence  of  the  min- 
utes of  a  meeting  of  the  board  of  health  of  the  defendant 
city,  merely  as  a  circumstance  for  the  purpose  of  con- 
necting the  county  with  the  city  in  the  use  of  the  prem- 
ises seized,  by  showing  the  different  steps  and  circum- 
stances surrounding  the  case,  was  not  erroneous. — Id. .  345 

5.  Same — Instructions — Measure  of  Damages.  In  an  action 
for  damages  for  the  use  of  premises  seized  and  used  by 
the  public  authorities  as  a  pest  house,  in  which  plaintiffs' 
theory  was  that  the  value  of  the  use  was  the  whole  value 
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of  the  property,  because  no  tenant  would  be  willing  to 
occupy  it  thereafter,  and  defendants  confined  their  evi- 
dence to  the  value  of  the  property  and  offered  no  differ- 
ent evidence  as  to  the  value  of  its  use,  it  was  proper  for 
the  court  to  charge  the  jury  that  "the  measure  of  dam- 
ages in  a  case  of  this  kind  would  be  the  fair  and  reason- 
able rental  value  of  that  property  for  the  purpose  for 
which  it  was  taken  and  used.  It  is  what  damage  the 
property  sustained  by  reason  of  having  been  used  for  a 
pest  house,  and  you  must  arrive  at  the  measure  of  dam- 
ages from  the  evidence,  not  from  any  preconceived 
notions  of  your  own,  but  from  the  evidence  brought  out 
upon  the  trial.,,— Id * 845 

EQUITY.    See  Abatement  and  Revival,  2;  Appeal,  8. 

ESTOPPEL.    See  Divorce,  1;  Execution,  2. 

EVIDENCE. 

1.  Innocent  Purchaser — Injunction  Against  Bale  of  Land 
on  Judgment  Against  Grantor.  Under  the  rule  that  in 
a  voluntary  sale  to  an  innocent  purchaser  everything 
passes  that  the  grantor  was  apparently  possessed  of,  evi- 
dence is  inadmissible  to  show  that  a  judgment  was  in 
fact  rendered  before  the  delivery  of  a  deed  to  plaintiffs* 
grantor  or  the  payment  of  any  part  of  the  consideration 
by  him,  where  the  deed  purported  to  have  been  exe- 
cuted and  delivered  prior  to  judgment  and  plaintiffs 
were  not  shown  to  have  had  notice  that  it  was  not  deliv- 
ered at  the  time  it  purported  to  be. — Dow  v.  Ballard 87 

2.  Release  of  Sureties.  In  an  action  against  the  sureties 
upon  a  bond,  the  release  of  a  portion  of  them  cannot  be 
established  by  evidence  that  they  advanced  money  to 
their  own  attorneys  to  be  paid  for  their  release,  since 
such  evidence  is  inadmissible  as  being  hearsay. — Spo- 
kane &  Idaho  Lumber  Co.  v.  Boyd 9# 

3.  Action  Against  Surety  on  Note — Conditional  Signature — 
Delivery  Without  Authority.  In  an  action  upon  a  prom- 
issory note,  it  is  competent  for  one  of  the  sureties  to 
show  in  defense  that  he  signed  it  under  an  express 
agreement  that  it  was  not  to  be  delivered  or  become 
obligatory  until  certain  other  persons  had  signed  it,  of 
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which  fact  the  payee  had  knowledge;  and  conversations 
had  between  such  surety  and  the  principal  on  the  note 
are  admissible  in  evidence  for  the  purpose  of  establish* 
ing  the  agreement. — Seattle  v.  L.  H.  Griffith  Realty 
d  Banking  Co 605 

See  Appeal,  26;  Criminal  Law,  1-3;  Eminent  Do- 
main, 4;  Fraudulent  Conveyances,  3;  Homicide, 
1,  2;  Principal  and  Agent,  2,  3. 

EXECUTION. 

1.  Liability  of  Corporate  Stock  to  Execution — Foreign 
Laws — Presumptions.  Under  the  rule  that  the  laws  of  a 
foreign  state,  when  not  pleaded,  must  be  presumed  to  be 
the  same  as  our  own,  no  presumption  can  arise  that  the 
laws  of  British  Columbia  authorize  the  sale  of  the  stock 
of  a  stockholder  of  a  foreign  corporation  doing  busi- 
ness in  that  province  on  an  execution  issued  on  a  judg- 
ment there  against  such  stockholder,  since  there  is  no 
law  of  this  state  authorizing  execution  sales  of  that 
character.— Daniel  v.  Gold  Hill  Mining  Co 411 

2.  Acquiescence  in  Void  Execution  Bale — Estoppel.  The 
fact  that  defendants,  whose  shares  of  stock  in  a  corpora- 
tion of  this  state  had  been  wrongfully  sold  on  execution 
in  British  Columbia  in  partial  satisfaction  of  a  judgment 
there  against  them,  paid  the  balance  of  the  judgment, 
as  shown  after  credit  of  the  amount  realized  from  the 
execution  sale,  would  not  constitute  a  ratification  of 
the  void  sale,  nor  estop  them  from  urging  its  invalid- 
ity.—Id 411 

EXECUTORS    AND    ADMINISTRATORS.      See   Abatement 
and  Revival,  1;  Certiorari,  2;  Wills,  1-3. 

PISH  AND  FISHING. 

Location  of  Traps — Ascertainment  of  End  Passageway — 
Construction  of  Statute.  Laws  1899,  p.  197,  §  4,  provides 
that,  between  all  pound-net  traps  constructed  in  the 
waters  of  Puget  Sound,  there  shall  be  an  end  passageway 
of  at  least  600  feet,  and  a  lateral  passageway  of  at  least 
2.400  feet,  and  that  "for  the  purpose  of  determining  end 
passageway  a  line  shall  be  drawn  parallel  to  the  general 
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direction  of  the  shore  line  for  one-half  mile  on  either 
aide  of  a  proposed  location,  which  parallel  line  shall  in- 
tersect the  outer  end  of  any  location  theretofore  made, 
.  .  .  and  a  new  location  shall  be  driven  at  least  six 
hundred  feet  distant  at  right  angles  from  such  base  line." 
The  defendant  located  its  trap  in  the  vicinity  of  plain- 
tiffs trap  by  the  following  method:  (1)  It  first  ascer- 
tained the  general  eourse  its  trap  would  point  when 
/  driven,  and  ascertained  where  a  line  would  intersect  the 
shore  if  projected  along  that  course  from  the  trap  to 
such  shore;  (2)  it  ascertained  the  general  direction  of 
the  shore  for  one-half  mile  on  each  side  of  the  point  of 
intersection;  (3)  it  then  drew  a  line  parallel  with  the 
general  direction  of  the  shore,  causing  such  lin*  co  inter- 
sect the  outer  end  of  the  plaintiff's  trap;  (4)  it  then 
measured  at  a  right  angle  from  the  last  mentioned  line 
to  the  nearest  point  of  its  trap  location,  being  Jt8  inner 
end  or  end  nearest  plaintiff's  trap.  The  end  passage-  . 
way,  measured  in  this  manner,  was  620  feet.  Held,  that 
defendant's  trap  did  not  encroach  upon  the  plaintiff's 
location,  inasmuch  as  the  method  of  measurement  was 
correct  under  the  statute. — Point  Roberts  Fishing  Co. 
v.  Oeorge  &  Barker  Co 200 

FIXTURES.    See  Vendor  and  Purchaser. 

FRAUD.    See  Judgment,  13,  15. 

FRAUDS,  STATUTE  OF. 

1.  Oral  Promise  to  Pay  Debt  of  Another.  The  oral  prom- 
ise of  defendants  to  pay  certain  written  orders  drawn 
on  them  by  their  agent  in  payment  of  his  own  indebt- 
edness, in  case  there  was  any  money  due  him  from  them 
at  the  termination  of  his  employment,  is  unenforcible, 
under  Bal  Code,  §  4576*  subd.  2,  as  being  a  promise  to 
answer  for  the  debt  of  another,  and  not  in  writing  by  the 
persons  sought  to  be  charged. — Barto  v.  Phillips 482 

2.  Vendor  and  Purchaser — Contract  of  Sale — Part  Perform- 
ance— Recovery  of  Payments  Made.  An  oral  contract  for 
the  sale  of  real  estate  cannot  be  avoided  by  the  pur- 
chaser, and  an  action  for  money  had  and  received 
maintained  for  the  recovery  of  an  installment  of  the 
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purchase  price  paid,  where  the  purchaser  had  been  put 
in  possession  upon  payment  of  a  portion  of  the  purchase 
price,  thus  constituting  such  part  performance  as  would 
take  the  contract  out  of  the  statute  of  frauds  and  render 
It  enforcible  at  the  suit  of  either  party. — Johnson  v.. 
Puget  Mill  Co 515 

FRAUDULENT  CONVEYANCES. 

1.  Who  Are  Creditors — Claimant  for  Damages.  A  person 
having  a  claim  against  another  for  damages  sounding  in 
tort  Is  a  creditor  of  that  other  within  the  meaning  of 
the  statute  giving  creditors  the  right  to  question  trans- 
fers of  property  made  to  hinder,  delay  and  defraud 
creditors. — Bates  v.  Drake 447 

2.  Action  to  Set  Aside — Pleading — Insolvency  of  Fraudulent 
Grantor.  In  an  action  to  recover  land  fraudulently  con- 
veyed the  insolvency  of  the  grantor  is  sufficiently  ■  al- 
leged, as  against  a  general  objection  to  the  complaint, 
where  it  alleges  that  the  grantor  had  no  other  property 
in  the  state  than  that  fraudulently  transferred  at  any 
of  the  times  mentioned  in  the  complaint,  out  of  which 
execution  against  him  could  be  made. — Id 447 

3.  Same — Burden  of  Proof — Sufficiency  of  Evidence.  Under 
Bal.  Code,  §  4580,  which  provides  that  in  every  case 
where  any  question  arises  as  to  the  good  faith  of  any 
transaction  between  husband  and  wife  the  burden  of 
proof  shall  be  upon  the  party  asserting  the  good  faith,  a 
deed  by  a  husband  to  his  wife  should  be  deemed  fraudu- 
lent, where  it  appears  that  the  husband  obtained  a 
conveyance  and  the  possession  of  valuable  property  with- 
out consideration,  and  that  his  wife  actively  partici- 
pated in  the  transaction;  that  the  deed  by  husband  to 
wife  was  made  after  the  commencement  of  suit  by  the 
husband's  grantors  to  set  aside  the  deed  to  htm;  that 
the  husband  and  wife  had  made  inconsistent  statements 
as  to  which  of  them  was  the  owner  before  suit,  and 
after  suit  it  was  claimed  the  consideration  for  the  con- 
veyance between  the  spouses  was  the  payment  of  moneys 
out  of  the  wife's  separate  estate  to  the  husband,  from 
moneys  he  had  in  his  hands  as  her  agent,  but  it  was 
not  shown  how  much  money  of  hers  he  had,  nor  what 
sum  was  actually  paid  by  her  for  the  property. — Id 447 

See  Bankruptcy,  2,  4. 
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GIFTS.    See  Husband  and  Wife,  3. 

GUARANTY. 

Consideration — Nonsuit.  In  an  action  against  a  guarantor 
upon  a  certificate  of  deposit,  the  defendant  is  not  en- 
titled to  a  nonsuit  on  the  ground  of  want  of  consider- 
ation, when  the  certificate  showed  an  extension  of  time 
of  payment  written  across  its  face  and  when  defendant's 
guaranty,  which  was  indorsed  on  the  back,  but  un- 
dated, recited  that  it  was  made  for  a  valuable  consider- 
ation, and  when  there  was  evidence  of  defendant's  con- 
sent to  the  extension  of  time,  although  the  proof  upon 
the  issue  as  to  whether  the  guaranty  or  the  extension 
was  the  prior  act  of  the  parties  or  whether  they  were 
in  fact  one  transaction,  was  conflicting. — Rattelmiller 
v.   Stone 104 

See  Trial,  5. 

HEALTH. 

Discretionary  Powers  of  Health  Officers.  It  was  not  error 
to  refuse  a  requested  instruction  to  the  effect  that  in 
order  to  bind  the  county  the  jury  must  find  that  the 
acts  of  its  physician  in  connection  with  taking  posses- 
sion of  the  property  were  expressly  authorized  by  the 
board  of  county  commissioners,  or  that  such  acts  were 
subsequently  ratified,  since  there  was  testimony,  un- 
objected to,  that  such  physician  was  the  qualified  health 
officer  of  the  county,  and  Bal.  Code,  §  2988,  confers 
general  and  discretionary  power  upon  such  officers  suf- 
ficient, under  exigency  calling  for  immediate  action,  to 
enable  them  to  act  without  express  authorization  by  the 
board. — Brown  v.  Pierce  County 345 

See  Eminent  Domain,  2-5. 

HOMICIDE. 

Corpus  Delicti — Circumstantial  Evidence.  In  a  prosecution 
for  murder,  where  there  is  no  dispute  as  to  the  identity 
of  the  body  found,  the  court  is  justified  in  submitting 
the  case  to  the  jury,  even  if  in  order  to  establish  the 
other  elements  of  the  corpus  delicti,  such  as  teath  by 
violence  and  the  defendant's  connection  therewith,  it 
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should  be  necessary  to  depend  upon  circumstantial  evi- 
dence.—State  1?.  Nichols 689 

Evidence— Threats.  Threats  made  by  the  accused  a  year 
or  more  before  a  homicide  are  admissible  in  evidence, 
even  though  general  in  their  character  and  not  directed 
toward  the  deceased  in  particular. — Id 689 

HUSBAND  AND  WIFE.  » 

1.  Action  on  Husband's  Promissory  Note — Personal  Judg- 
ment Against  Wife.  In  an  action  against  husband  and 
wife  upon  a  promissory  note  executed  by  the  oueband, 
the  wife  cannot  be  held  personally  bound  by  a  default 
judgment,  of  whose  entry  she  had  no  notice,  when  the 
complaint  states  no  cause  of  action  against  her,  but 
merely  recites  she  is  the  wife  of  the  maker  of  the  note. — 
Freundt  v.  Hahn 117 

2.  Separate  Property — Action  by  Wife  to  Recover  Money 
Loaned — Non-Suit.  In  an  action  by  a  wife  to  recover 
money  loaned  a  non-suit,  either  on  the  ground  that  the 
money  was  community  property,  or  that  the  money  bor- 
rowed was  paid  to  plaintiff's  husband,  was  erroneous, 
where  the  evidence  showed  that  when  the  wife  first  came 
to  tiie  state  ten  years  before  she  owned  as  separate  prop- 
erty $1,000  in  cash  which  she  let  her  husband  use  in  the 
transaction  of  business  for  the  benefit  of  the  community; 
that  $200  of  this  sum  was  repaid  to  her  some  three 
years  subsequently,  and  that  about  five  years  subse- 
quent to  such  repayment,  the  husband  handed  her  $1,200, 
which  he  had  received  on  a  sale,  and  told  her  to  keep 
out  what  was  coming  to  her;  that  she  took  $800,  and  of 
this  sum  loaned  $500  as  her  separate  property  to  de- 
fendant with  her  husband's  knowledge  and  consent,  $370 
of  which  had  been  repaid  by  defendant;  that  $2,350  was 
paid  by  defendant  to  her  husband  for  the  husband's 
interest  in  certain  milk  business,  and  that  the  bill  of 
sale  included  a  release  for  work,  wages  and  money 
loaned,  but  that  the  wife  refused  to  sign  same,  although 
the  balance  of  the  money  claimed  by  her  from  defend- 
ant was  left  in  his  attorney's  hands  to  repay  her  if  she 
would  sign  the  bill  of  sale. — Sherlock  v.  Denny 170 
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3.  Same — Community  Property — Earnings  of  Wife — Action 
to  Recover— Husband  Necessary  Party.  The  earnings 
of  the  wife  being  community  property  whose  manage- 
ment and  control  is  vested  in  her  husband,  under  the 
statutes  of  this  state,  a  mere  general  agreement  that  the 
wife's  earnings  shall  be  her  separate  property  is  not 
sufficient  to  constitute  a  gift,  and  hence  in  such  a  case 
the  husband  must  be  joined  as  plaintiff  in  an  action  by 
the  wife  to  recover. — Id 170 

See  Divorce;    Fraudulent  Conveyances,    3;     Judg- 
ment, 3,  10;  Specific  Performance,  2. 

INJUNCTION.  See  Appeal,  13,  16,  18;  Judgment,  1;  Waters 
and  Watercourses,  1,  2. 

INSOLVENCY.    See  Bankruptcy;  Corporations,  1,  2,  6-7. 

INSTRUCTIONS.  See  Appeal,  10;  Criminal  Law,  4;  Emi- 
nent Domain,  5;  Health;  Master  and  Servant. 
2,  4-6,  10;  Negligence,  3;  Nuisance,  1-3;  Trial,  3-8; 
Trover  and  Conversion. 

INTEREST.  See  Mortgages,  2;  Municipal  Corporations,  16, 
17;  Schools  and  School  Districts,  1,  2. 

INTOXICATING  LIQUORS. 

1.  Licensing  Sale — Statutes — Repeal  by  Implication.  Bal. 
Code,  §  2934,  which  gives  the  mayor  and  council  of  any 
incorporated  city  "the  sole  and  exclusive  authority  and 
power  to.  regulate,  restrain,  license,  or  prohibit  the  sale" 
of  intoxicating  liquors  was  impliedly  repealed  by  the 
later  enactment  of  the  statute  empowering  cities  of  the 
first  class  to  frame  their  own  charters,  wherein  it  is  pro- 
vided by  Bal.  Code,  §  739,  subd.  32-34,  that  such  cities 
have  power  to  regulate  the  selling  or  giving  away  of  in- 
toxicating liquors;  to  grant  licenses  for  any  lawful 
purpose,  and  to  fix  by  ordinance  the  amount  to  be  paid 
therefor,  and  to  provide  for  revoking  the  same;  and  to 
regulate  the  carrying  on  within  its  corporate  limits  of 
all  occupations  which  are  of  such  a  nature  as  to  affect 
the  public  health  or  the  good  order  of  said  city,  or  to 
disturb  the  public  peace,  and  which  are  not  prohibited 
by  law. — Seattle  v.  Clark 717 
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2.  Same — City  Charter— Directory  Provisions — Necessity 
for  Ordinance.  A  charter  amendment  fixing  the  amount 
to  be  charged  for  liquor  licenses  is  valid,  although  Bal. 
Code,  9  739,  subd.  33,  provides  that  cities  of  the  first 
class  shall  have  power  to  grant  licenses,  "and  to  fix  by 
ordinance  the  amount  to  be  paid  therefor"  since  such 
subdivision  must  be  construed  as  directory,  in  view  of 
the  fact  that  the  same  act  provides  (5  742,  Id.)  that  it 
shall  be  liberally  construed;  that'  the  city  may  provide 
a  charter  for  its  own  government  and  may  provide  for 
voting  upon  questions  to  be  submitted;  and  that  the 
legislative  intent  to  give  such  cities  full  power  to  reg- 
ulate the  sale  of  intoxicating  liquors  is  apparent  from 
the  grant  of  power  contained  in  Bal.  Code,  9  739,  subd. 
32-34,  the  only  restrictions  Imposed  being  that  licenses 
shall  not  be  for  a  longer  period  than  one  year,  nor 
granted  to  any  person  who  shall  not  first  comply  with 
tiie  general  laws  of  the  state  in  force  at  the  time. — Id. . .  717 

3.  Same — License  by  City — Fixing  Amount.  The  enactment 
of  a  city  ordinance  providing  that  the  license  fee  for  a 
retail  liquor  license  should  be  $1,000  per  year,  in  case 
of  the  adoption  of  a  proposed  amendment  to  the  city 
charter  to  that  effect,  is  a  sufficient  compliance  with  the 
charter  requirement  that  license  fees  should  be  fixed  by 
ordinance,  since  the  ordinance  was  merely  dependent  as 
to  going  into  effect  upon  the  adoption  of  the  charter 
amendment. — Id 717 

4.  Same — Amendment  of  Law — Rights  of  Licensee.  Where 
a  city  has  granted  a  license  to  sell  liquors  conditioned 
that  in  case  of  the  enactment  of  a  law  increasing  the 
amount  of  license  fee  the  licensee  should  pay  in  addi- 
tion the  increased  rate  ~rom  the  date  of  increase  to  the 
end  of  his  license  period,  the  city  has  the  power  to  revoke 
his  license  for  failure  to  comply  therewith. — Id 71T 

JUDGES. 

Judge  Pro  Tempore — Failure  to  Swear — Objection  not  Urged 
Below.  An  objection  that  the  judge  pro  tern,  who  tried 
the  cause  was  not  sworn  cannot  be  urged  on  appeal  when 
not  raised  below  by  seasonable  objection. — First  Na- 
tional Bank  v.  Parker 234 

See  Appeal,  14. 

40 — 28  wash. 
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1.  Equitable  Relief— Failure  to  Defend  in  Original  Action. 
Although  Judgment  by  default  has  been  taken  against  de- 
fendant in  an  action  to  which  he  has  a  good  defense 
on  the  ground  of  fraud,  yet  equity  will  not'  interfere  by 
injunction  to  restrain  the  judgment  creditor  from  avail- 
ing himself  of  such  judgment,  where  the  party  who  seeks 
the  aid  of  equity  had  failed  to  make  a  proper  defense  at 
law  through  his  own  negligence. — Spokane  Co-operative 
Mining  Co.  v.  Pearson 118 

2.  Same— Right  to  Jury  Trial.  An  action  to  enjoin  de- 
fendant from  enforcing  a  judgment  against  plaintiff 
being  an  Independent  suit  for  equitable  relief  and  not 
an  application  under  Bal.  Code,  S§  5158-6162,  for  a  re- 
trial in  the  original  action,  neither  party  is  entitled  to- 
mand  a  Jury  trial. — Id 118 

8.  Vacation — Want  of  Jurisdiction.  Where  a  decree  of  fore- 
closure against  community  property  was  rendered  upon 
service  on  one  spouse  only,  it  was  made  without  juris- 
diction over  the  community  and  the  court  had  inherent 
power  to  vacate  it  on  motion,  irrespective  of  the  lapse 
of  time. — Dane  v.  Daniel 155 

4.  Same — Sufficiency  of  Showing.  A  motion  to  set  aside 
a  judgment  for  want  of  jurisdiction  being  a  direct  attack, 
it  is  not  necessary  that  lack  of  jurisdiction  appear  from 
an  inspection  of  the  record,  but  it  is  sufficient  if  it  is 
brought  to  the  attention  of  the  court  dehors  the  record. 

— Id.    155 

5.  Same.  Where  an  affidavit  in  support  of  a  motion  for 
vacation  of  a  judgment  stated  facts  showing  that  the 
trial  court  had  rendered  a  void  decree,  the  truth  of 
which  was  confessed  by  demurrer,  it  was  the  duty  of 
the  court  to  clear  its  record. — Id 155 

6.  Same — Power  of  Court  to  Correct  Judgment.  Bal.  Code, 
§  4953,  which  provides  that  "the  court  may,  in  the  fur- 
therance of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleadings  or  proceedings,  by  adding,  or  strik- 
ing out  the  name  of  any  party,  or  by  correcting  a  mistake 
in  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 
and  may,  upon  like  terms,  enlarge  the  time  for  answer 
or  demurrer,"  is  broad  enough  to  include  a  proceeding  to 
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set  aside  a  void  judgment  instituted  oy  the  person  in 
whose  favor  the  judgment  was  rendered,  where  the  in- 
validity was  due  to  the  failure  to  include  proper  parties. 
—/A   166 

7.  Same — Ex  Parte  Orders.  Where  a  judgment  has  been 
vacated  and  the  case  re-established,  it  is  within  the  power 
of  the  court  to  dismiss  the  action  on  plaintiff's  motion, 
without  notice  to  defendants,  where  the  latter  are  not 
claiming  any  affirmative  relief. — Id 166 

8.  Same — Notice  of  Motion — Time  Necessary.  Upon  motion 
to  set  aside  a  void  judgment,  twenty  days'  notice  is  not 
necessary,  as  in  applications  under  Bal.  Code,  9  5157,  for 
the  vacation  of  judgments,  but  it  is  sufficient  if  three 
days'  notice  is  given  to  the  adverse  party. — Id 155 

9.  Same — Service  of  Motion  to  Vacate  on  Attorneys.  Ser- 
vice of  a  motion  to  vacate  a  void  judgment  may  be  made 
upon  the  attorneys  of  the  adverse  par^y  in  the  original 
action,  since  an  attorney's  authority  to  represent  his 
client  does  not  cease  until  a  judgment  not  subject  to 
vacation  has  been  recovered. — Id 155 

10.  Same — Motion  to  Vacate — Laches.  The  failure  of  plain- 
tiff to  move  to  set  aside  a  void  decree  of  foreclosure 
obtained  by  her  against  community  property,  until  after 
she  had  attempted  by  strict  foreclosure  to  cut  off  the 
right  of  redemption  of  the  spouses  not  made  parties  to 
the  original  foreclosure,  would  not  render  her  guilty  of 
laches,  where  the  action  of  strict  foreclosure,  though  not 
a  proper  remedy,  was  begun  as  soon  as  she  learned  that 
the  defendants  in  the  original  action  had  spouses  who 
were  not  made  parties,  and,  upon  a  determination  of 
that  suit  against  her,  it  was  immediately  followed  by 
motion  for  the  vacation  of  the  decree  and  the  dismissal 

of  the  original  action. — Id 155 

11.  Lien — Proceedings  to  Revive — Limitations — Date  of  Ren- 
dition. Where  a  nunc  pro  tunc  order  modifying  a  judg- 
ment in  the  supreme  court  against  sureties  upon  an  ap- 
peal bond  was  made  as  of  the  date  of  the  judgment  on 
the  bond  originally  rendered,  the  period  of  limitation 
for  purposes  of  revival  of  such  judgment,  as  permitted 
by  Code  Proc,  §  463,  which  provides  that  "no  judgment 
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shall  be  revived  or  continued  unless  proceedings  for 
such  revival  or  continuance  shall  be  commenced  within 
six  years  from  the  date  of  its  rendition/'  begins  to  run 
from  the  date  of  rendition  of  the  judgment  and  not  from 
the  date  of  its  modification. — Sears  v.  KiVbourne 194 

12.  Collateral  Attack— Jurisdiction — Recitals  of  Decree.  A 
judgment  cannot  be  collaterally  attacked  on  the  ground 
of  want  of  jurisdiction  over  the  person  of  the  defendant, 
where  the  court  had  jurisdiction  of  the  subject  matter, 
and  its  decree,  as  well  as  the  recitals  of  the  court  records, 
adjudged  that  jurisdiction  of  the  person  had  been  prop- 
erly acquired. — Peyton  v.  Peyton 278 

13.  Same — Fraud  in  Procurement.  The  fact  that  a  judgment 
was  procured  by  fraud  cannot  be  shown  in  any  collateral 
proceeding  by  a  party  to  the  record  in  the  action  wherein 
such  judgment  was  rendered. — Id 278 

14.  Same — Collateral  Attack  on  Divorce  Decree — Action  for 
Separate  Maintenance.  An  action  is  a  collateral  attack 
upon  a  decree  of  divorce,  when  its  purpose  is  not  simply 
to  annul  such  decree,  but  its  primary  object  is  to  secure 
separate  maintenance  or  an  interest  in  the  property  of 
the  former  spouse,  and,  as  a  mere  incident  thereto,  it  is 
sought  to  have  the  original  judgment  declared  of  no 
effect— Id.    278 

16.  Vacation — Limitations.  An  action  for  the  vacation  of  a 
judgment,  based  upon  fraud  practiced  by  the  prevailing 
party,  when  not  brought  within  one  year  after  rendition, 
as  required  by  Bal.  Code,  99  5153,  5156,  may  be  main- 
tained by  suit  in  equity,  where  not  discovered  until  the 
expiration  of  the  right  to  resort  to  the  statutory  remedy, 
in  which  case  the  action  is  barred,  if  not  brought  within 
three  years  after  discovery,  under  Bal.  Code,  5  4800, 
which  provides  that  an  action  for  relief  upon  the  ground 
of  fraud  must  be  brought  within  three  years,  but  the 
cause  of  action  shall  not  be  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud.— Id. 278 

16.  Same — Res  Judicata,  An  order  dismissing  a  petition  to 
vacate  a  judgment  Is  final  and  appealable,  and  hence 
res  judicata  of  the  matters  set  up  in  the  petition. — Id. . .  278 
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17.  Res  Judicata.  A  judgment  of  dismissal  of  an  action 
without  prejudice  would  not  have  the  effect  of  res  judi- 
cata on  the  merits  of  the  controversy  even  if  the  court 
erred  in  refusing  to  give  judgment  on  the  merits. — Bates 
t>.  Drake 447 

See  Appeal,  32;  Landlord  and  Tenant,  6;  Mechan- 
ics' Liens,  4. 

JURISDICTION.     See  Bankruptcy,  1;    Courts;    Judgment, 

4,12. 
JURY. 

Right  to  Jury  Trial — Action  for  Recovery  of  Special  Fund. 
Under  Bal.  Code,  §  4967,  which  provides  that  "an  issue 
of  fact,  in  an  action  for  the  recovery  of  money  only,  or 
of  specific  real  or  personal  property,  shall  be  tried  by 
a  jury,  unless  a  jury  is  waived,"  defendant  is  entitled 
to  a  jury  trial,  where  plaintiff  sues  upon  a  contract  for 
legal  Services  and  seeks  to  recover  a  specific  and  desig- 
nated fund  in  the  hands  of  the  probate  court,  and  hence 
is  an  action  for  recovery  of  specific  personal  property. 
— Winston  v.  Crowe 65 

See  Criminal  Law,  5;  Judgment,  2. 

JUSTICE  OF  THE  PEACE.    See  Review,  Writ  of. 

LANDLORD  AND  TENANT. 

1.  Unlawful  Detainer — Complaint — Description  of  Prem- 
ises. A  lease  of  certain  premises  described  them  as 
"the  land  actually  occupied  by  R.  L.  McKenzle's  old 
house,  north  of  Johanna  McKenzie's  new  house,  o^id 
house  is  about  thirty  rods  southeast  of  the  old  Kromer 
house,  on  an  unrecorded  plat  of  lands  south  of  Wall 
street  and  west  of  Rucker  avenue,  known  as  the  Kromer 
tract,  in  the  city  of  Everett,  Snohomish  county,  Wash- 
ington/' In  an  action  for  unlawful  detainer  after  the 
expiration  of  the  lease,  the  complaint  described  the 
premises  in  the  same  terms  as  the  lease.  The  defend- 
ants demurred  to  the  complaint,  alleging  the  insuf- 
ficiency of  the  description.  Held,  that  the  description 
was  sufficient,  inasmuch  as  it  gives  the  state,  county 
and  city,  and  the  tract  is  described  as  bounded  by  well- 
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known  streets  in  the  city;  especially  where  it  is  the 
same  description  under  which  defendant's  took  posses- 
sion of  the  premises  and  if  sufficient  for  that  purpose 
should  be  sufficient  notice  of  what  they  were  called  upon 
to  vacate.— Stanford  Land  Co.  v.  Steidle 72 

2.  Same — Allegation  of  Wrongfulness  of  Detention.  In  an 
action  of  unlawful  detainer,  it  is  unnecessary  to  allege 
that  defendants  unlawfully  and  wrongfully  keep  pos- 
session of  the  premises,  where  the  complaint  alleges 
the  continuance  in  possession  by  defendants  after  the 
term  specified  in  the  lease. — Id. 72 

3.  Same — Notice  to  Quit — Necessity.  Under  Bal.  Code, 
9  5527,  subd.  1,  which  provides  that,  in  all  cases  where 
real  property  is  leased  for  a  specified  term,  the  tenancy 
shall  be  terminated  without  notice  at  the  expiration  of 
such  specified  term,  notice  to  vacate  is  unnecessary 
where  by  the  terms  of  the  lease  the  tenancy  has  ex- 
pired.—Id t . : 72 

4.  Lease — Duration  of  Term.  A  lease  for  "one  or  more 
years"  constitutes  a  term  for  two  years,  at  the  option  of 
the  lessee. — Boston  Clothing  Co.  v.  Solberg 262 

5.  Unlawful  Detainer — Sufficiency  of  Complaint.  In  an 
action  of  unlawful  detainer,  the  failure  of  the  com- 
plaint to  expressly  set  forth  plaintiff's  right  of  posses-  • 
sion  and  leasing  of  the  premises  to  defendant,  would  not 
subject  the  complaint  to  demurrer,  where  the  notice  to 
quit,  which  was  attached  to  and  made  a  part  of  the 
complaint  by  reference,  notified  defendant,  as  the  tenant 

in  possession,  to  quit  the  premises  which  he  held  under 
a  tenancy  terminating  on  a  date  named,  and  notifying 
him  if  he  remained  in  possession  thereafter  he  would 
be  ousted  under  the  provisions  of  the  law  relating  to 
unlawful  detainer. — Quandt  v.  Smith 664 

6.  Same — Judgment — Sufficiency  of  Verdict  to  Uphold 
Double  Damages.  The  court  is  warranted  in  giving 
judgment  for  double  damages  on  the  verdict  in  an  action 
of  unlawful  detainer,  where  the  verdict  is  general,  ac- 
cording to  a  form  prepared  by  the  court,  and  no  ex- 

^  ception  was  taken  thereto  at  the  time  of  its  submission 
to  the  jury,  since  under  Bal.  Code,  5  5542,  the  court  could 
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pronounce  judgment  for  double  the  amount  of  the  ver- 
dict, as  well  as  for  a  restitution  of  the  premises.— /d 664 

See  Appeal,  21;  Mines  and  Minerals;  Specific  Per- 
formance, 1,  2. 

LEASE.    See  Landlord  and  Tenant,  4;  Mines  and  Minerals; 
Specific  Performance,  1,  2. 

LICENSES.    See  Intoxicating  Liquors,  1-4. 

LIENS.      See    Judgments,    11;    Lis    Pendens;    Mechanics* 
Liens;  Mortgages;  Municipal  Corporations,  6-8. 

LIMITATION  OF  ACTIONS. 

1.  Accrual  of  Cause  of  Action — Continuous  Contract. 
Where  services  are  rendered  under  a  contract  for  an 
indefinite  time,  with  no  period  of  payment  specified, 
the  employment  is  a  continuous  one  and  the  statute  of 
limitations  will  not  begin  to  run  against  an  action  to 
recover  compensation  until  the  services  are  ended.  (Ah 
How  v.  Furth,  13  Wash.  550,  followed.) — Morrissey  v. 
Faucett 52 

2.  Application  of  Statute  of  Limitations  Against  Public 
Grants.  Under  Bal.  Code,  5  4807,  which  provides  that 
the  limitations  prescribed  for  the  commencement  of  ac- 
tions "shall  apply  to  actions  brought  in  the  name  of  the 
state,  or  any  county  or  other  public  corporation  therein. 
or  for  its  benefit,  in  the  same  manner  as  to  actions  by 
private  parties,"  title  by  adverse  possession  may  be  ac- 
quired under  the  statute  of  limitations  as  against  a  rail- 
road right  of  way,  although  granted  by  act  of  congress. — 
Northern  Pacific  Ry.  Co.  v.  Hasse 358 

3.  Pleading — Question  of  Limitations  Not  Raised  by  General 
Demurrer.  A  demurrer  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  would  not  present  the  objection  that  it 
appears  upon  the  face  of  the  complaint  that  the  action 
is  barred  by  the  statute  of  limitations. — Joergenson  v. 
Joergenson 477 

4.  Commencement  of  Action — Presumption  as  to  Date. 
Where  the  file  marks  on  a  complaint  show  that  the  ac- 
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tion  was  commenced  within  the  statutory  period,  while 
the  appearance  docket  would  indicate  it  had  been  com- 
menced one  day  later,  in  the  absence  of  any  showing  of 
the  true  date,  the  court  will  presume,  as  against  the 
statute  of  limitations,  that  the  certificate  on  the  com- 
plaint shows  the  true  date. — Lewis  v.  Seattle 6S9 

See  Bills  and  Notes,  4;  Judgment,  11,  15;  Mort- 
gages, 2;  Municipal  Corporation,  8;  Principal 
and  Surety. 

LIS  PENDENS. 

Failure  to  File — Innocent  Purchaser — Liability  for  Costs. 
Where  a  city  falls  to  file  a  lis  pendens  notice  pending 
an  action  by  it  to  foreclose  a  street  assessment  lien,  a 
bona  fide  purchaser  of  the  land  subject  to  the  lien,  pend- 
ing the  action  but  before  the  rendition  of  judgment, 
is  not  liable  for  the  costs  accruing  subsequent  to  the 
date  of  transfer. — Dow  v.  Ballard 87 

MANDAMUS. 

1.  Issuance  of  Salary  Warrant.  Mandamus  is  the  proper 
remedy  to  compel  the  certification  of  the  payroll  for  the 
salary  of  a  public  officer  and  the  issuance  of  a  warrant 
therefor,  when  the  salary  is  fixed  by  law,  and  the  officer 
charged  with  the  performance  of  such  duty  refuses  to 
perform  the  same. — State  ex  rel.  Dudley  v.  Daggett 1 

2.  Title  to  Office — When  Mandamus  Proper  Remedy.  The 
rule  that  quo  warranto  is  the  proper  remedy  to  try  title 
to  an  office  would  not  prevent  resort  to  a  proceeding  by 
mandamus  to  compel  payment  of  an  officer's  salary,  in 
which  his  right  to  the  office  is  incidentally  involved, 
where  there  is  no  other  claimant  or  occupant  of  the  office 
whom  it  is  necessary  to  oust. — Id 1 

3.  Adequate  Remedy  at  Law.  Where  a  city  comptroller 
refuses  to  issue  a  salary  warrant  to  an  officer  of  the 
city,  on  the  ground  that  he  has  no  title  to  the  office,  man- 
damus is  the  proper  remedy  when  the  salary  of  the  of- 
ficer and  the  duty  of  the  comptroller  to  draw  such  war- 
rants are  both  fixed  by  law,  and  the  officer  is  not  com- 
pelled to  first  resort  to  an  action  at  law  against  the  city 
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for  the  recovery  of  money,  especially  when  it  appears 
that  the  city  Is  not  disputing  his  claim. — Id 1 

4.  Interference  with  Officer's  Discretion.  The  duty  of  a 
city  comptroller  to  draw  warrants  for  officers  whose 
salary  is  fixed  by  law  being  clearly  defined  by  ordinance 
and  charter,  the  performance  of  such  duty  would  not 
require  the  exercise  of  judgment  and  discretion  on  the 
comptroller's  part  to  determine  the  title  of  an  officer  to 
his  office,  and  hence  the  performance  of  his  duty  in  that 
respect  is  enforcible  by  mandamus. — Id 1 

See  Appeal,  1;  Contempt;  Eminent  Domain,  1. 

MASTER  AND  SERVANT. 

1.  Negligence  of  Master — Sufficiency  of  Evidence.  The 
question  of  defendant's  negligence  is  one  for  the  jury, 
where  its  superintendent  directed  a  2,100-pound  hammer 
to  be  fastened  to  the  top  of  the  gins  of  a  pile  driver  and 
then  ordered  six  men  to  take  hold  of  a  rope  to  let  down 
the  gins,  which  were  movable  on  an  axle,  and  the  plaint- 
iff was  injured  by  being  caught  by  the  rope,  as  it  slipped 
through  the  hands  of  his  fellow  servants;  there  being 
evidence  that  the  easy  and  safe  way  to  lower  the  gins 
was  by  first  letting  down  the  hammer,  and  there  being 
a  conflict  in  the  testimony  as  to  the  number  of  men 
who  actually  had  hold  of  the  rope. — Gustafson  v.  Seattle 
Traction  Co 227 

2.  Master's  Duty — Instructions.  An  instruction  upon  the 
.duty  of  the  master  to  provide  reasonably  safe  machinery 
and  appliances  is  not  erroneous  when  it  adds  as  a  duty 
of  the  master  that  he  is  "not  to  expose  the  servant  to 
danger  in  the  performance  of  his  work." — Id 22T 

3.  When  Fellow  Servant  Becomes  Vice  Principal.  Where 
the  foreman  of  a  shipyard  in  charge  of  the  construction 
of  a  vessel  was  compelled,  by  reason  of  the  location  and 
distance  of  the  winch  used  in  raising  timbers,  to  employ 
an  intermediary  for  the  purpose  of  signalling  the  men 
in  charge  of  the  winch,  in  respect  to  paying  out  or  tak- 
ing in  the  rope  for  the  purpose  of  hoisting  or  lowering 
timbers,  the  fact  that  such  intermediary  was  a  ship  car- 
penter, taken  from  his  work  and  used  to  transmit  the 
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foreman '8  signals,  would  make  him  for  the  time  being, 
while  discharging  that  duty,  a  vice  principal,  and  injur- 
ies resulting  to  another  ship  carpenter  on  account  of  his 
negligence,  while  in  the  performance  of  a  duty  devolving 
upon  the  master,  could  not  be  chargeable  to  the  act  of  a 
fellow  servant. — Sroufe  v.  Moran  Bros.  Co 381 

4.  Injuries  to  Servant — Master's  Duty — Instructions.  In 
an  action  to  recover  for  the  death  of  a  ship  carpenter 
caused  by  the  falling  of  a  cant  timber  upon  the  stag- 
ing where  he  was  at  work,  an  instruction  that  "whatever 
was  necessary  or  needful  or  useful  in  order  to  raise  the 
cant  in  an  ordinarily  safe  manner,  and  consistent  with 
the  care  and  caution  necessary  to  render  safe  and  free 
from  danger  the  workmen  engaged  in  it,  are  instrument- 
alities or  appliances,  within  the  meaning  of  the  law, 
whether  the  same  be  ropes,  engines,  platforms  or  staging, 
or  servants;  and  it  is  the  duty  of  the  master  to  furnish 
all  such  necessary  instrumentalities  and  appliances, 
whether  ropes,  machinery,  staging  or  servants,  and  that 
they  shall  be  reasonably  suitable  and  competent,"  is 
not  erroneous  on  the  ground  of  making  the  master  an 
insurer  of  the  servant's  carefulness,  while  the  law  re- 
quires only  reasonable  care  in  their  selection  and  reten- 
tion, where  other  instructions  given  told  the  jury  that  it 
was  the  duty  of  the  master  to  provide  all  necessary  ap- 
pliances, including  servants,  and  that  they  were  to  be 
reasonably  suitable  and  competent,  and  that  the  master 
had  discharged  his  duty  in  this  respect  when  he  had  exer- 
cised reasonable  care  to  provide  such. — Id 381 

5.  Same — Relevancy  of  Instructions  to  Pleadings.  Such 
instruction  is  not  erroneous  on  the  ground  of  tending 
to  confuse  and  mislead  the  jury  because  outside  of  the 
issues,  in  that  there  is  no  claim  in  the  pleadings  that 
the  injured  party  had  been  required  to  work  with  an 
incompetent  fellow  servant,  since  the  carelessness  and 
negligence  of  the  vice-principal  in  the  arrangement  of 
his  appliances  is  fully  alleged. — Id 381 

6.  Same — Instructions  on  Question  of  Negligence — Harm- 
less Error.  Where  there  was  no  evidence  of  negligence 
on  the  part  of  deceased  an  instruction  was  nothing  more 
than   harmless   error,   when   it  charged   the   jury   that 
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"mere  negligence  on  the  part  of  the  deceased     .     . 
is  not  sufficient  to  prevent  recovery     ...     for  injury 
caused  by  the  negligence  of  the  defendant." — Id 381 

7.  Same — Question  for  Jury.  In  an  action  to  recover  for 
the  death  of  an  employee  caused  by  the  negligence  of 
defendant,  a  question  for  the  jury  is  presented,  although 
there  was  no  direct  evidence  that  the  accident  was 
caused  by  the  fouling  of  a  rope,  when  the  evidence  tends 
to  show  that  deceased  was  killed  by  a  heavy  cant  strik- 
ing the  platform  upon  which  he  was  working  in  the 
construction  of  a  vessel,  that  the  cant  had  hung  sus- 
pended for  awhile,  and  then  came  down  with  a  rush; 
that  it  was  controlled  by  a  rope  attached  to  a  donkey 
engine,  and  that  this  rope  was  made  of  two  ropes  tied 
in  a  knot,  instead  of  being  spliced  together;  that  there 
was  a  possibility  of  the  knot  catching  on  the  wharf  or 
on  one  of  the  shores  which  braced  the  vessel;  that  the 
men  at  the  engine  kept  paying  out  rope  attached  to  the 
cant  in  response  to  signals  until  quite  a  good  deal  of 
slack  had  piled  up  on  the  wharf;  that  the  cant  would  not 
come  down  and  that  the  foreman  took  hold  of  a  fall  rope 
and  surged  upon  it  with  all  his  weight,  when  the  cant 
suddenly  fell  with  a  crash,  causing  the  injuries  com- 
plained of. — Id 381 

8.  Injury  to  Employee — Negligence  of  Master — Duty  in 
Direction  of  Details  of  Simple  Work.  Negligence  is 
not  imputable  to  a  railway  company  from  the  fact  that 
a  bridge  carpenter,  who  had  been  directed  with  other 
carpenters  and  trackmen  to  load  some  rails  upon  a  flat 
car,  had  the  fingers  of  one  hand  crushed  in  lowering 
one  of  the  rails,  which  had  not  been  lowered  in  con- 
cert because  of  the  failure  of  the  man  who  gave  the  sig- 
nals "high  up"  and  "heave  away"  to  give  the  second 
signal,  since  the  work  of  loading  the  rails  was  simple 
and  uncomplicated,  and  any  dangers  connected  with  it 
were  obvious,  and  no  duty  was  imposed  upon  the  master 
requiring  the  direction  of  the  details  of  such  simple 
work. — Anderson  v.  Oregon  Railroad  d  Navigation  Co. . .  467 

9.  Negligence  of  Master — Injuries  to  Servant — Defective 
Elevator — N on- Suit.  In  an  action  for  damages  for  in- 
juries received  from  the  fall  of  a  freight  elevator  plaint- 
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iff  should  be  non-suited  when  the  only  negligence  al- 
leged was  that  "the  elevator  through  want  of  proper 
repairs  and  a  sufficient  brake  immediately  dropped  to 
the  bottom/'  and  the  evidence  shows  that  the  elevator 
was  not  out  of  repair  nor  defectively  constructed;  but 
that  plaintiff  went  on  the  elevator  without  being  re- 
quired so  to  do  by  the  defendant  as  a  part  of  his  duties, 
and,  in  ignorance  of  its  mechanism,  attempted  to  operate 
it,  causing  it  to  fall.— Kirby  v.  Rainier-Qrand  Hotel  Co.  706 

10.  Same — Instructions — Relevancy  to  Evidence.  Where 
there  was  no  evidence  that  the  construction  of  an  ele- 
vator was  complicated  and  dangerous,  it  was  error  for 
the  court  to  charge  the  jury  as  to  the  duty  of  defendant 
to  give  plaintiff  notice  of  its  complicated  and  dangerous 
character. — Id , 705 

MECHANICS'  LIENS. 

1.  Enforcement — Complaint — Performance  of  Contract — 
Allegation  of  Satisfaction.  In  an  action  upon  a  contract 
for  furnishing  materials  for  a  building,  which  provided 
that  they  should  be  of  a  quality  satisfactory  to  the 
owner,  an  allegation  in  the  complaint  that  the  materials 
were  received  and  used  by  the  owner  is  equivalent  to 
an  allegation  of  satisfaction. — Child*  Lumber  &  Mfg.  Co. 

v.    Page 128 

2.  Borne — Acceptance  of  Materials.  Where  the  owner  of 
premises  does  not  object  to  the  materials  furnished  for 
the  construction  of  a  building  thereon,  or  condemn  them, 
as  provided  in  the  building  contract,  but  allows  them  to 
be  used  in  the  building,  he  cannot  thereafter  refuse 
to  pay  therefor  on  the  ground  that  they  are  inferior  and 
unsatisfactory. — Id 128 

3.  Same — Arbitration — Necessary  Before  Suit.  Where  a 
building  contract  gives  the  owner  the  right  to  fix  and 
determine  the  amount  of  damages  sustained  by  reason 
of  the  contractor's  delay  in  the  construction  of  a  build- 
ing, and,  if  the  contractor  dissents  therefrom  and  they 
cannot  agree,  the  matter  should  be  submitted  to  arbi- 
trators, the  failure  of  the  contractor  to  submit  the  dis- 
pute to  arbitrators  will  entitle  the  owner  to  set  off  the 
amount  of  damages  fixed  by  himself  in  an  action  brought 

by  the  contractor  to  recover  on  the  contract. — Id 128 
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4.  Judgment  on  Pleadings — Inclusion  of  Contiguous  Prem- 
ises. In  an  action  for  the  foreclosure  of  mechanics' 
liens,  where  a  complaint  alleges  the  furnishing  of  labor 
and  materials  for  the  improvement  of  a  designated 
mining  claim,  and  then  adds  it  is  contiguous  to  and  ad- 
joining another  designated  claim  held  and  operated  by 
defendant  as  a  group,  and  that  the  materials  so  fur- 
nished were  for  the  development  of  both  lodes  which 
were  held  by  defendant  as  constituting  one  mine,  a  de- 
cree including  both  mining  claims  is  warranted  in 
giving  judgment  on  the  pleadings  where  there  is  no 
denial  of  the  allegations  of  the  complaint. — Sly  v.  Palo 
Alto  Gold  Mining  Co 486 

See  Pleading,  3,  4. 

MERGER.     See  Mortgage,  1. 

MINES   AND   MINERALS. 

Mining  Lease — Breach  of  Contract — Measure  of  Damages. 
The  measure  of  damages  for  breach  of  a  contract  of  lease 
of  mining  property  through  the  abandonment  of  the 
premises  by  the  lessee  prior  to  the  expiration  of  the 
lease  because  it  could  not  be  profitably  mined  would  be 
compensation  for  whatever  loss  the  lessor  could  be 
shown  to  have  sustained  by  reason  of  the  non-per- 
formance of  the  contract,  where  the  property  leased  was 
a  partially  developed  mine,  which  the  lessee  was  to  de- 
velop and  operate  during  a  tenancy  of  five  years,  pro- 
viding necessary  machinery  therefor,  which  was  to  be 
paid  for  out  of  the  profits  and  become  the  property  of 
the  lessor  at  the  end  of  the  term,  and  the  net  profits  be 
divided  between  them;  and,  it  being  apparent  that  the 
real  consideration  for  the  lease  was  the  expectancy  of 
both  parties  that  the  mine  could  be  worked  at  a  profit, 
there  could  be  no  recovery  by  the  lessor  for  failure  to 
develop  the  mine  or  furnish  the  stipulated  machinery, 
when  the  lease  was  abandoned  because  of  the  worth - 
lessness  of  the  ores. — Cleopatra  Mining  Co.  v.  Dickinson  211 

See  Mechanics'  Liens,  4;  Taxation,  5-14.     . 
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1.  Merger — Conveyance  to  Mortgagee — Intervening  Liens. 
A  merger  of  the  legal  and  equitable  title  does  not  follow 
from  the  conveyance  of  mortgaged  premises  to  the  mort- 
gagee, either  when  there  are  outstanding  intervening 
interests,  or  when  it  1b  the  intention  of  the  parties  that 
no  merger  shall  be  accomplished  by  the  transfer. — 
Chase  National  Bank  v.  Security  Savings  Bank 150 

2.  Default  in  Interest — Election  to  Foreclose — Limitations. 
A  stipulation  in  a  mortgage  that  upon  default  in  the  pay- 
ment of  interest  the  right  of  foreclosure  should  immedi- 
ately accrue  would  not  set  the  statute  of  limitations  run- 
ning from  the  date  of  such  default,  where  the  default 
had  not  been  claimed  by  the  mortgagee. — First  National 
Bank  v.  Parker 234 

3.  Foreclosure  on  Part  of  Property — Waiver  of  Lien  on  Bal- 
ance. Where  one  holding  a  mortgage  upon  two  distinct 
tracts  of  realty  foreclosed  as  against  one  of  them  only, 
it  was  a  waiver  of  his  right  to  enforce  the  mortgage 
Hen  against  the  other  tract,  even  if  the  omission  was 
unintentional  on  his  part,  due  to  the  fact  that  he  was 
ignorant  that  the  mortgagor  had  won  a  contest  in  the 
United  StateB  land  office  involving  the  title  to  such 
omitted  tract. — Dooly  v.  Eastman 564 

See  Set-off  and  Counterclaim. 
MUNICIPAL  CORPORATIONS. 

1.  Audit   of   Claims — Exception   of  Salaries.     Where   the 
.  salary  of  a  city  officer  is  fixed  by  charter  or  by  ordinance 

passed  pursuant  to  the  charter  it  is  not  such  a  claim  as 
is  required  to  be  passed  upon  by  an  auditing  commit- 
tee, whose  duty  it  is  made  by  charter  to  examine  or 
reject  or  disallow  all  claims  and  demands  of  whatever 
nature  against  the  city,  "except  salaries  of  city  officers 
as  fixed  by  this  charter." — State  ex  rel.  Dudley  v.  Daggett      1 

2.  City  Officers — Corporation  Counsel — Expiration  of  Term 
of  Office — Holding  Over.  Under  the  rule  of  law  that  an 
officer  holds  office  until  his  successor  is  appointed  and 
qualified,  unless  by  the  language  of  the  statute  such  hold- 
ing over  is  expressly  or  impliedly  prohibited,  the  corpora- 
tion counsel  of  the  city  of  Spokane  must  be  construed  as 
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continuing  in  office  when  no  successor  has  been  appointed 
and  confirmed,  where  the  city  charter  provides  by  ft  16, 
that  "all  officers  shall  hold  their  offices  until  their  suc- 
cessors are  elected  or  appointed;"  by  8  79,  that  "the  cor- 
poration counsel  shall  be  appointed  by  the  mayor  and 
confirmed  by  the  city  council,  and  shall  hold  office  for 
the  term  of  one  year,  and  until  his  successor  is  duly 
elected  and  qualified;"  and  by  (9  (as  subsequently 
amended),  that  "the  corporation  counsel  shall  hold 
office  for  the  term  of  two  years,  and  all  of  §  79  in  con- 
flict with  this  section  fa  hereby  repealed." — Id 1 

3.  Contractor's  Bond— Action  on — Parties.  In  an  action 
at  law  by  a  material  man  upon  the  bond  given  under 
Gen.  Stat.,  (2415,  by  a  contractor  upon  public  works, 
the  refusal  of  the  court  to  make  parties  defendant  to 
the  suit  other  than  the  obligors  on  the  bond  is  not  error, 
even  though  the  plaintiff  may  have  a  right  of  action 
against  them   for  the  same  subject  matter. — Spokane 

&  Idaho  Lumber  Oo.  v.  Boyd 90 

4.  Same — Assignment  of  Contract  to  Surety — Liability. 
Where  a  surety  upon  a  contractor's  bond  takes  an  as- 
signment of  the  contract  and  undertakes  to  complete 
the  work  himself,  his  liability  is  not  restricted  to  that 
imposed  by  the  bond,  but  he  becomes  liable  for  all  losses 
sustained  under  the   contract — Id 90 

5.  Same— Defenses.  The  fact  that  a  contractor  was  in- 
sane at  the  time  he  obtained  a  contract  from  the  city 
for  public  work,  which  was  known  to  the  city  officials, 
and  the  fact  that  the  city  officials  falsely  represented 
to  an  assignee  of  the  contract  that  there  was  money 
enough  remaining  unpaid  under  the  contract  to  com- 
plete the  work,  would  not  constitute  defenses  to  an 
action  by  a  material  man  upon  the  bond  given  by  the 
contractor  for  the  protection  of  material  men  and 
laborers,  when  the  plaintiff  is  not  shown  to  have  par- 
ticipated in  the  fraud. — Id 90 

6.  Action  to  Foreclose  Tax  Liens — Capacity  to  Sue.  A  city 
of  the  third  class  has  legal  capacity  to  sue  and  a  right 
to  maintain  an  action  to  foreclose  the  lien  of  taxes, 
under  the  power  granted  by  Bal.  Code,  §  945,  which 
provides  that  all   taxes  shall   constitute   liens  on  the 
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property  assessed,  which  may  be  enforced  by  actions 
in  any  court  of  competent  jurisdiction  to  foreclose  such 
liens. — Port  Townsend  v.  Eisenbeis 533 

7.  Reorganization — Right  of  New  Corporation  to  Delinquent 
Taxes  Due  Old  Corporation.  Where  a  city  was  entitled 
under  its  special  charter  to  have  a  lien  upon  real  prop- 
erty until  taxes  assessed  thereon  should  be  paid,  with 
power  to  enforce  collection  by  summary  process,  it  did 
not  lose  such  rights  by  re-incorporating  under  general 
laws  which  provided  (Bal.  Code,  §704)  that  such  reor- 
ganization should  in  no  wise  affect  or  impair  the  city's 
title  to  any  demands,  liabilities  or  obligations  existing 
in  its  favor,  and  that  (Bal.  Code,  §945)  all  taxes,  in- 
cluding those  for  previous  years  might  be  enforced  either 
by  summary  sale  of  the  property  upon  which  the  same 
were  liens  or  by  action  in  court  to  foreclose  such  liens; 
but,  under  the  latter  statute,  the  city  acquired  the  ad- 
ditional right  of  enforcing  its  lien  for  taxes  by  suit,  as 
well  as  by  summary  sale. — Id 533 

8.  Limitations  Against  Foreclosure  of  Tax  Liens.  The 
general  statute  of  limitations,  enacted  in  1854,  and  pro- 
viding that  "actions  can  only  be  commenced  within 
the  periods  herein  prescribed,  after  the  cause  of  action 
shall  have  accrued,  except  when  in  special  cases  a  dif- 
ferent limitation  is  prescribed  by  statute,"  is  inappli- 
cable to  actions  by  the  city  of  Port  Townsend  to  fore- 
close tax  liens,  when  it  contains  no  specific  provision 
in  regard  to  actions  of  that  character,  in  view  of  the 
fact  that  the  grant  of  a  special  charter  to  the  city  of 
Port  Townsend,  enacted  by  the  legislature  in  1881,  pro- 
vided that  the  taxes  levied  thereunder  should  have  the' 
effect  of  a  judgment,  and  the  judgment  should  not  be 
satisfied  nor  the  lien  removed  until  the  payment  of  the 
taxes,  and  in  view  of  the  further  fact  that  the  law 
under  which  that  city  subsequently  reorganized  as  a 
municipal  corporation  specifically  provided  that  every 
tax  levied  should  be  a  lien,  which  should  not  be  satis- 
fled  or  removed  until  the  taxes  were  paid,  or  the  prop- 
erty had  absolutely  vested  in  a  purchaser  by  reason  of  a 
sale  for  such  taxes. — Id 533 

9.  Construction  and  Use  of  Sidewalk  Basement — Notice  to 
City.     Where  a  permit  for  the  alteration  of  the  base- 


INDEX— Vol.  28.  785 


MUNICIPAL  CORPORATIONS— Continued. 

ment  of  a  building  and  the  construction  of  a  stairway 
under  the  sidewalk  was  granted  by  the  proper  city 
official,  whose  duty  it  was  not  only  to  grant  such  permits, 
but  inspect  the  work  in  progress,  and  such  official  was 
informed  of  the  intent  of  the  owner  of  the  building  to 
use  the  space  underneath  the  sidewalk  for  the  construc- 
tion and  operation  of  a  heating  plant,  which  was  lo- 
cated at  that  place  without  compliance  with  the  ordi- 
nance regulating  the  use  of  spaces  under  sidewalks  ad- 
joining buildings,  a  question  is  presented  for  the  jury 
as  to  whether  the  city  had  actual  notice  of  such  un- 
lawful use  of  the  sidewalk,  or  had  notice  sufficient  to 
put  it  upon  inquiry- — Beatt  v.  Seattle 598 

10.  Explosion  Under  Sidewalk — Liability  of  City.  Where  a 
traveler  upon  a  highway  is  injured  as  the  result  of  the 
explosion  of  an  unseen  instrument  within  the  area  of 
the  street  over  which  a  city  has  control,  a  prima  fade 
case  of  negligence  is  established  against  the  city,  regard- 
less of  whether  contractual  relations  exist  between  the 
city  and  the  person  injured. — Id 598 

11.  Street  Improvements — Reassessments — Procedure.  The 
fact  that  the  act  relating  to  reassessments  for  the  pur- 
pose of  paying  the  costs  of  local  improvements  (Laws 
of  1893,  p.  226),  declares  in  §§1  and  2  thereof  that  the 
city  council  shall  by  ordinance  order  and  make  the 
reassessments  does  not  require  the  amount  of  the  assess- 
ments charged  against  each  lot  to  be  fixed  in  the  first  in- 
stance by  the  city  council,  since  the  same  act  directs  the 
board  of  public  works  or  other  proper  authority  of  such 
city  or  town  to  make  a  new  assessment  roll  in  an  equit- 
able manner  with  reference  to  benefits  received  and 
certify  the  same  to  the  city  council,  and  by  §  5  of  the  act 
it  is  provided  that  the  council  shall  appoint  a  time  for 
hearing  objections  to  such  assessment  and  shall  have 
power  to  correct,  confirm  or  set  it  aside. — Lewis  v. 
Seattle   639 

12.  Same — Invalidity  of  Charter  Provisions — Method  Pro- 
vided by  Statute.  The  fact  that  the  system  for  assessing 
property  for  local  improvements  provided  by  the  charter 
and  ordinances  of  a  city  was  unconstitutional  and  void 
would  not  render  nugatory  a  reassessment  made  under 
laws  1893.  p.  226,  which  requires  the  public  authorities 

."ill-   2S   WASH. 
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to  proceed  "as  near  as  may  be  in  accordance  with  the 
law  in  force  at  the  time  such  reassessment  is  made/' 
since  the  reassessment  act  of  1893  furnishes  a  complete 
scheme  for  a  reassessment  and  §  10  of  the  act  provides 
a  city  may  proceed  either  under  the  act  or  under  its 
charter,  thus  providing  an  ample  scheme,  in  spite  of  the 
invalidity  of  the  city  "law  in  force."— Id 639 

13.  Same — Improvements  Completed  in  Two  Divisions.  The 
fact  that  after  a  street  improvement  was  begun  a  portion 
of  it  was  stopped  by  injunction,  and  the  improvement 
of  two  of  the  intermediate  blocks  of  the  street  was  dis- 
continued, would  not  invalidate  a  reassessment  for  the 
completed  portions  which  apportioned  the  charges  as  if 
the  improvement  were  continuous,  if  the  charge  made 
against  each  lot  was  according  to  the  benefits  received 
by  it,  and  the  party  complaining  was  unable  to  show 
actual  injury  to  himself  resulting  from  the  methods  pur- 
sued in  making  the  improvement  and  the  reassessment 
therefor.— Id 639 

14.  Same — Limitations.  There  is  no  statute  limiting  the 
right  of  a  city  to  levy  a  reassessment  after  the  original 
assessment  has  been  declared  void. — Id 639 

15.  Same — Charging  Cost  of  Intersecting  Streets  to  Prop- 
erty Benefited.  Under  Laws  1893,  p.  228,  §  6,  empower- 
ing a  city  to  assess  the  property  benefited  "for  an 
amount  which  shall  not  exceed  the  actual  cost  and  value 
of  the  improvement,"  a  city  is  authorized  to  include  the 
cost  of  intersecting  streets  and  alleys  in  the  charge  to 
the  property  benefited,  and  its  discretion  in  that  respect 

is  not  reviewable  in  the  courts. — Id  „ 639 

16.  Same — Inclusion  of  Interest.  In  making  a  reassessment 
upon  property  benefited  by  a  local  improvement,  a  city 
is  authorized  by  Laws  1893,  p.  229,  §  6,  to  include  in  the 
assessment  the  interest  accumulated  upon  the  original 
cost  of   the   work. — Id 639 

17.  Same — Jurisdiction  of  Council  to  Add  Interest  Omitted 
From  Roll.  Under  Laws  1893,  p.  228,  §  5,  empowering 
the  city  council  to  correct  omissions  in  a  reassessment 
roll  upon  the  hearing  before  it,  after  the  same  had  been 
certified  by  the  board  of  public  works,  the  council  has 
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authority  to  Increase  the  assessments  so  as  to  include 
accumulated  interest,  although  such  interest  had  not  been 
mentioned  in  the  ordinance  ordering  the  reassessment, 
nor  included  in  the  roll  as  returned  by  the  board  of  pub- 
lic works.— Id 639 

See  Eminent  Domain,  3-5;  Intoxicating  Liquors, 
1-4;  Lis  Pendens;  Negligence,  4,  5;  Nuisance,  2, 
3;   Quo  Warranto,  3. 

NEGLIGENCE. 

1.  Heckles 8  Driving — Non-Suit.  The  question  of  the  neg- 
ligence of  defendant's  driver  was  properly  submitted?  to 
the  jury,  where  there  was  evidence  that  he  attempted 
to  drive  his  team  between  a  street  car  and  plaintiffs' 
horse  and  wagon,  in  a  space  which  was  too  narrow,  for 
the  purpose  of  passing,  and  that  just  before  attempt- 
ing to  drive  through  such  narrow  place  he  whipped  up 
his  horses  and  was  going  at  a. lively  rate. — Wolf  v.  Hem- 
rich  Bros.  Brewing  Co 187 

2.  Same — Examination  of  Witness — Question  Calling  for 
Opinion — Harmless  Error.  In  an  action  to  recover  dam- 
ages occasioned  by  so  driving  a  wagon  as  to  cause  a 
collision  with  another,  it  was  not  prejudicial  error  for 
the  court  to  permit  a  witness  to  be  asked  "if  the  driver 
seemed  to  have  the  team  under  control,  or  whether  the 
team  was  acting  in  a  fractious  or  excited  manner 
prior  to  the  collision,"  since  the  witness  could  have  given 
no  different  answer  to  the  question  had  the  word  "had" 
been  used  in  place  of  the  words  "seemed  to  have." — Id . .  187 

3.  Same — Instructions.  In  an  action  to  recover  damages  by 
reason  of  the  negligence  of  defendant's  driver  in  at- 
tempting to  drive  his  team  in  a  space  between  a  street 
car  and  plaintiffs'  wagon,  an  instruction  that  the  street 
car  company's  negligence  was  no  defense  and  should  not 
be  considered  by  the  jury  was  not  error,  when  the  jury 
were  told  in  the  same  connection  that  they  must  con- 
sider all  of  the  facts  attending  the  collision  in  determin- 
ing the  question  of  defendant's  negligence,  since  such 
Instruction  means  that  the  car  company's  negligence, 
as  well  as  all  the  other  facts  and  circumstances  sur- 
rounding the  transaction  should  be  considered  in  deter- 
mining defendant's  negligence. — Id 187 
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4.  Elevation  of  Sidewalk  Above  Adjoining  Lot — Absence 
of  Guard  Rail — Liability  of  Land  Owner.  The  fact  that 
an  opening  had  been  allowed  to  remain  in  the  fence  or 
guard  rail  between  the  sidewalk  and  defendants'  lot, 
which  was  below  the  grade  of  the  street,  and  that  this 
opening  had  been  used  at  one  time  by  tenants  of  defend- 
ants, would  not  render  defendants  liable  for  injuries  re- 
ceived by  plaintiff  in  stepping  off  the  walk  at  that  point, 
when  it  does  not  appear  that  the  opening  was  made  by 
the  owner,  nor  was  in  use  for  ingress  and  egress  at  the 
time  of  the  accident,  nor  that  the  premises  had  been 
leased  for  such  a  use,  nor  that  the  opening  was  in  a 
more  dangerous  condition  by  reason  of  having  been  once 
used  as  a  passageway. — Watson  v.  Webb 580 

5.  Same — Duty  to  Maintain  Barriers.  Where  the  public 
authorities  elevate  a  street  and  sidewalk  above  the  level 
of  abutting  lands,  the  abutting  owner  is  under  no  obliga- 
tion to  erect  or  maintain  barriers  between  such  highway 
and  his  land  to  prevent  travelers  from  falling  therefrom 
onto  his  lands;  nor  liable  for  injuries  received  from  such 
a  fall  by  reason  of  the  absence  or  faulty  construction  of 
barriers.— Id 580 

See  Carriers,  3;  Master  and  Servant,  1-10;  Munici- 
pal Corporations,  10. 

NEGOTIABLE  INSTRUMENTS.     See  Bills  and  Notes. 

NEW  TRIAL. 

1.  Accident  and  Surprise — Residence  of  Witness — Suf- 
ficiency of  Showing.  In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  possession  or  the  value  of  certain 
promissory  notes  held  by  defendant  and  alleged  to  be  the 
property  of  the  bankrupt,  the  defendant  answered  that  it 
had  received  the  notes  from  one  Fleming  for  collection. 
In  his  reply  plaintiff  set  up  that  said  Fleming's  title  was 
without  consideration  and  for  the  purpose  of  defrauding 
the  creditors  of  the  bankrupt  The  deposition  of  Flem- 
ing, taken  in  Canada,  gave  his  residence  as  "Pittsburg, 
Massachusetts."  Before  trial  plaintiff  submitted  written 
interrogatories  to  defendant  asking  for  the  place  of  resi- 
dence and  postoffice  address  of  said  Fleming,  to  which 
defendant  answered  that  it  did  not  know.    More  than  a 
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year  before  trial  defendant's  attorneys  had  received  an 
affidavit  showing  Fleming's  true  residence,  but  had  mis- 
laid it  and  could  not  find  it  until  the  day  after  the  trial. 
On  the  trial  plaintiff  proved  there  was  no  such  place  as 
Pittsburg,  Massachusetts,  and  upon  argument  suggested 
that  the  postofflce  address  and  place  of  residence  were 
being  concealed  in  order  to  prevent  plaintiff  from  procur- 
ing testimony  in  support  of  the  issue  of  fraud.  The  jury 
found  for  plaintiff.  Held,  that  it  was  error  to  grant  de- 
fendant a  new  trial  on  the  ground  of  accident  and  sur- 
prise and  newly  discovered  evidence,  since  it  must  have 
been  apparent  from  plaintiff's  written  interrogatories  to 
defendant,  that  the  matter  of  residence  must  have  been 
regarded  by  plaintiff  as  material  for  some  reason,  and 
was  sufficient  notice  to  put  it  on  inquiry  to  inform  itself, 
though  not  put  in  issue  by  the  pleadings. — Reeder  v. 
Traders'   National  Bank 139 

2.  Discretion  of  Court.  The  action  of  the  trial  court  in 
granting  defendants'  motion  for  a  new  trial,  based  upon 
substantially  the  same  facts  upon  which  it  had  denied 
their  motions  against  setting  the  cause  for  trial  and 
for  a  continuance  because  they  were  not  prepared  for 
trial,  being  a  matter  within  the  court's  discretion,  will 
not  be  reviewed,  where  there  is  no  showing  of  abuse. 
— Bracka  v.  Fish 410 

See  Appeal,  5,  28. 

NOTES  AND  BILLS.    See  Bills  and  Notes. 

NOTICE. 

Corporate  Acts — Presumption  as  to  Director's  Knotoleu^e. 
In  an  action  against  a  bank  director  upon  a  guaranty  of 
payment  of  a  bank  certificate  where  an  extension  had 
been  granted  the  bank,  it  was  not  error  for  the  court  to 
charge  "that  a  presumption  arises,  in  the  absence  of  evi- 
dence to  the  contrary,  that  a  managing  director  of  a 
bank  has  knowledge  of  its  doings  and  transactions,  when- 
ever by  ordinary  diligence  he  could  have  acquired  the 
same,  and  whether  or  not  such  presumption  is  satisfac- 
torily overcome,"  is  for  the  jury. — Rattelmiller  v.  Stone..  104 
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NUISANCE. 

1.  Action  for  Damages — Instructions.  In  an  action  for 
the  recovery  of  damages  occasioned  through  the  main- 
tenance of  a  public  nuisance,  it  was'  not  error  for  the 
court  to  charge  the  jury  that  plaintiffs  must  show  some 
special  damages  to  themselves,  differing  in  kind  from 
that  suffered  by  the  general  public,  before  they  would  be 
entitled  to  recover  even  nominal  damages. — Wilson  v. 
West  &  Blade  Mill  Co 312 

2.  Same — Obstruction  of  Street — Misleading  Instructions. 
In  an  action  for  damages  occasioned  plaintiffs  by  the  ob- 
struction of  a  street  which  they  were  compelled  to  use 
in  the  conduct  of  their  business  between  their  mill  and 
their  lumber  yard,  a  charge  by  the  court  that  "in  actions 
of  this  kind,  the  proofs  must  correspond  with  the  mater- 
ial bearings  of  the  pleadings,  and  the  proof  is  fatal  to 
the  plaintiffs'  right  to  recover;  and  unless  you  believe 
from  the  evidence  in  this  case  that  the  obstruction  re- 
ferred to  in  the  plaintiffs'  complaint  resulted  in  plaint- 
iffs' damage  as  owners  of  lots  7  and  8  in  block  21,  de- 
scribed in  plaintiffs'  complaint,  it  matters  not  how  or  in 
what  manner  or  relation  to  what  other  property  damages 
may  have  resulted,  and  your  verdict  should  be  for  de- 
fendants," was  so  misleading  as  tc  constitute  prejudicial 
error—  Id 312 

3.  Same — Liability  of  Joint  Tort  Feasor.  In  such  an  action 
a  charge  that,  if  the  jury  should  find  that  one  of  the 
defendants  had  nothing  to  do  with  the  obstruction  of 
the  street  further  than  the  delivering  of  timber  ordered 
by  its  co-defendant  at  that  point,  its  verdict  should  be 
in  favor  of  such  defendant,  was  erroneous,  under  the 
rule  that  one  who  jointly  with  another  places  an  ob- 
struction in  a  public  street  is  liable  for  any  damage  oc- 
casioned thereby  during  the  continuance  of  the  ob- 
struction, from  which  he  could  not  be  relieved  by  the 
fact  that  he  had  no  interest  in  its  maintenance  after 

its   creation. — Id 312 

OFFICE  AND  OFFICERS.     See  Appeal,  17;  Mandamus,  1-4; 
Municipal   Corporations,   1,   2. 

OPTIONS.     See  Brokers. 

PARTIES.     See  Husband  and  Wife.  3. 
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PLEADING. 

1.  Amendment  at  Trial.  The  action  of  the  court  in  per-  ' 
mitting  plaintiff  at  the  close  of  the  testimony  to  amend 
her  complaint  so  as  to  correspond  to  the  proof  was  not 
error,  where  defendant's  answer  theretofore  filed  had 
negatived  the  truth  of  the  matters  set  up  in  the  amend- 
ment and  evidence  upon  both  sides  had  been  directed 

to  that  issue. — Morrissey  v.  Faucett 52 

2.  Pleading  and  Proof — Admissibility  of  Evidence.  The 
admission  in  evidence  of  a  written  instrument,  which  is 
incorrectly  described  in  plaintiff's  complaint,  is  not 
error  of  which  defendant  can  complain,  when  the  in- 
strument is  properly  pleaded  in  defendant's  answer  and 
correctly  described  in  plaintiff's  reply. — Rattelmiller  v. 
Stone 104 

3.  Enforcement  of  Mechanics'  Liens — Departure.  In  an 
action  to  foreclose  a  Hen  for  materials  furnished  under 
contract  for  the  construction  of  a  house,  in  which  the 
answer  sets  up  the  contract  in  haec  verba  and  alleges 
a  breach  df  the  conditions  thereof,  the  fact  that  the 
reply  admits  the  oontract  as  set  forth  in  the  answer  and 
sets  up  matter  in  avoidance  of  the  alleged  breach  does 
not  constitute  a  departure,  since  the  facts  alleged  in  the 
reply  do  not  show  a  different  contract  from  that  set 
up  in  the  complaint,  and  evidence  of  facts  alleged,  in 
the  reply  could  be  received  under  the  allegations  of 
the  complaint. — Childs  Lumber  d  Mfg.  Co.  v.  Page 128 

4.  Same — Variance.  Where  a  complaint  alleges  that  a 
contract  for  furnishing  materials  for  the  construction 
of  a  building  was  fully  performed  by  the  delivery  of 
the  materials  and  the  actual  use  thereof  in  the  building, 
any  showing  of  an  extension  of  time  for  the  delivery  v 
of  the  materials  would  not  amount  to  a  failure  of  proof 
under  the  allegations  of  the  complaint,  but  would  be  no 
more  than  an  immaterial  variance. — Id 128 

5.  Amendment  on  Trial — Immaterial  Variance.  Where  a 
complaint  alleged  that  defendants'  negligence  consisted 
in  driving  a  wagon  ahead  of  a  street  car  and,  instead 
of  stopping,  to  allow  the  car  to  pass,  attempt  was  made 
to  drive  the  team  between  the  car  tracks  and  plaint- 
iffs' horse  and  wagon  standing  at  the  curb,  where  the 
space  was  too  narrow  and  a  collision  resulted  to  the 
injury  of  plaintiffs,  evidence  that  the  car  had  passed  de- 
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fendants'  wagon  some  distance  down  the  street,  occasion- 
ally stopping  to  let  passengers  off,  and  that  when  the  car 
was  opposite  plaintiffs'  horse  defendant  attempted  to 
pass  the  car  by  driving  between  it  and  the  horse  and 
wagon  of  plaintiffs,  constitutes  merely  an  immaterial 
variance,  warranting  amendment  of  the  complaint  on 
the  trial  to  correspond  with  the  proofs. — Wolf  v.  Hern- 
rich  Bros.  Brewing  Co 187 

6.  Denial  of  Debt  and  Plea  of  Payment — Election.  Where 
defendant  in  an  action  to  recover  the  price  of  mater- 
ials answers  by  general  denial  and  also  that  it  had  paid 
another  party  for  such  materials,  it  was  not  error  to 
refuse  to  compel  defendant  on  motion  to  elect  between 
its  plea  of  general  denial  and  of  payment,  since  the 
answer  of  payment  to  some  one  else  than  plaintiff  is  an 
immaterial  averment  and  constitutes  no  defense. — N orris 
Safe  d  Lock  Co.  v.  Clark 268 

7.  Amendment  at  Trial.  In  an  action  by  plaintiff  to  re- 
cover upon  a  contract  which  he  had  entered  Into  as  agent 
for  another,  and  had  been  compelled*  to  carry  out  him- 
self because  of  his  principal's  refusal  to  furnish  the 
materials  under  the  contract  made  in  it's  name,  it  was 
error  to  refuse  plaintiff's  offer  to  amend  his  complaint 
on  the  trial  so  as  to  show  an  assignment  of  the  contract 

to  him  by  his  former  principal. — Id 268 

8.  Objections  Raised  by  Demurrer — Failure  to  Allege  Cor- 
porate  Capacity  of  Defendant.  A  general  demurrer  to 
a  complaint  in  an  action  against  a  corporation  will  not 
raise  the  objection  that  it  fails  to  allege  the  incorpora- 
tion of  the  defendant  company. — Sly  v.  Palo  Alto  Gold 
Mining  Co 485 

9.  Same — Averment  of  Separate  Causes  of  Action  by  Refer- 
ence. The  objection  that  a  complaint,  for  portions  of  its 
second,  third  and  fourth  causes  of  action,  alleges  that  cer- 
tain paragraphs  of  the  first  cause  of  action  are  repeated 
and  made  a  part  of  the  succeeding  causes  set  forth  can- 
not be  raised  by  demurrer. — Id 485 

See  Appeal,  4,  23;  Eminent  Domain,  2;  Fraudulent 
Conveyances,  2;  Landlord  and  Tenant,  1,  2,  5; 
Limitation  of  Actions,  3;  Mechanics'  Liens,  1,  4; 
Quieting  Title,  1;  Quo  Warranto.  3;  Taxation, 
6;  Waters  and  Watercourses,  2. 
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PLEDGE.    See  Building  and  Loan  Associations,  1-3. 
POLICE  POWER.    See  Constitutional  Law,  1;  Sunday. 
PRINCIPAL  AND  AGENT. 

1.  Apparent  Authority  of  Agent — Question  for  Jury.  Where 
an  agent  is  put  In  charge  of  the  business  of  a  principal, 
with  power  to  sell  its  goods,  collect  for  the  same,  make 
purchases  of  other  dealers  when  it  is  necessary  to  fill 
orders  calling  for  goods  that  may  not  be  in  the  stock  of 
which  he  has  charge,  it  is  a  question  for  the  jury  to  de- 
termine, in  an  action  by  the  principal  to  recover  the 
amount  of  checks  claimed  to  have  been  wrongfully  ne- 
gotiated by  such  agent,  whether  or  not  the  agent  had 
apparent  authority  to  pay  for  the  goods  so  purchased, 
even  by  indorsing  for  that  purpose  checks  payable  to 
his  principal. — Qraton  &  Knight  Mfg.  Co.  v.  Redelsheimer  370 

2.  Scope  of  Agent's  Authority — Evidence.  Where  the  extent 
of  an  agent's  authority  is  one  of  the  issues  in  an  action, 
it  may  be  shown  by  any  competent  evidence,  although  the 
party  sought  to  be  charged  had  no  knowledge  thereof. 
—Id 370 

3.  Same — Advertisements  of  Principal's  Business.  In  such 
a  case,  certain  advertisements  of  the  principal's  busi- 
ness contained  in  a  city  directory,  set  in  display  type,  in 
which  the  agent  is  described  as  the  local  manager  of  the 
principal,  is  admissible  in  evidence,  not  as  showing  the 
agent's  actual  authority,  but  as  a  circumstance  tending 
to  show  that  the  principal  had  permitted  him  to  hold 
himself  out  to  the  public  as  possessing  the  authority 
usually  given  to  agents  occupying  similar  positions. — Id.  370 

See  Specific  Performance,  2. 

PRINCIPAL   AND    SURETY. 

Subrogation — Action  by  Surety — Limitations.  Where  a 
surety  upon  a  bond  pays  a  judgment  against  the  prin- 
cipal debtor  and  himself,  an  action  by  him  against  his 
principal  to  recover  the  amount  of  the  judgment  cannot 
be  maintained  after  the  expiration  of  six  years  from  the 
date  of  its  entry,  since  the  judgment  creditor  would  be 
barred,  and  the  surety  would  have  no  greater  rights  by 
subrogation  than  the  judgment  creditor  had. — Cathcart 
v.    Bryant 31 

See  Evidence,  2,  3;  Municipal  Corporations,  4. 
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PUBLIC  LANDS.  See  Adverse  Possession;  Limitation  of 
Actions,  2. 

PUBLIC  PRINTING.    See  Counties,  2-4. 

QUESTION  FOR  JURY.  See  Master  and  Servant,  1,  7; 
Municipal  Corporations,  9;  Negligence,  1;  No- 
tice; Principal  and  Agent,  1;  Work  and  Labor,  2. 

QUIETING  TITLE. 

1.  Cloud  Created  by  Fraudulent  Overvaluation  for  Taxation 
— Sufficiency  of  Complaint.  In  an  action  to  remove 
a  cloud  upon  plaintiff's  land  by  reason  of  the  excessive 
valuation  thereof  for  taxes  and  to  compel  the  county  to 
accept  the  amount  of  taxes  that  would  be  due  upon  a  true 
valuation,  the  complaint  is  proof  against  demurrer 
when  it  alleges  that  the  assessors  knowingly,  purposely 
and  fraudulently  placed  values  upon  said  land  during  the 
five  years  preceding  the  commencement  of  the  action 
at  from  five  to  six  times  its  true  valuation,  and  that 
land  of  like  kind  and  quality  in  the  same  vicinity  was 
assessed  at  less  than  one-half  like  values. — Miller  v. 
Pierce  County 110 

2.  Same — Necessity  of  Tender  of  Taxes.  A  tender  of  the 
full  amount  of  taxes  due  is  unnecessary  where  the 
taxpayer  has  taken  the  initiative  to  test  the  legality 
of  the  assessment  by  means  of  an  action  to  quiet  title, 
and  is  not  seeking  to  enjoin  the  government  from  at- 
tempting to  collect  its  taxes. — Id 110 

3.  Same — Conditions  Precedent  to  Action — Attendance  Be- 
fore Board  of  Equalization.  The  fact  that  the  owner  of 
land  had  failed  to  appear  before  the  board  of  equaliza- 
tion and  object  to  an  excessive  and  arbitrary  valuation 
placed  on  the  land  by  the  assessor  would  not  bar  an 
action  to  secure  a  reduction  of  the  taxes  assessed  against 
him,  since  the  action  of  the  legislature  in  dropping 
from  the  revenue  law  of  1890  the  provision  of  Code 
1881,  §  2879,  which  prohibits  further  recourse  in  law  to 
the  person  who  falls  to  seek  a  correction  of  his  assess- 
ment before  the  board  of  equalization,  and  the  failure 
of  subsequent  legislatures  to  re-enact  such  provision, 
show  a  legislative  intent  to  dispense  with  that  require- 
ment of  §  2879.— Id 110 

See  Appeal.  19,  £0. 
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QUO  WARRANTO. 

1.  Construction  of  Statute — Corporations  Construed  as 
Persons.  Under  the  rule  requiring  remedial  statutes 
to  be  liberally  construed,  the  word  "person"  should  be 

construed  as  including  a  corporation,  and  "public  fran- 
chise" as  including  the  exercise  of  the  right  to  open  and 
use  city  streets  for  laying  gas  pipes,  in  that  provision  of 
Bal.  Code,  §  5780,  subd.  1,  which  authorizes  informations 
in  the  nature  of  quo  warranto  to  be  filed  "when  any  per- 
son shall  usurp,  intrude  into,  or  unlawfully  hold  or  exer- 
cise any  public  office  or  franchise  within  the  state." — 
State  ex  rel.  Attorney  General  v.  Seattle  Gas  d  Electric 
Co 488 

2.  Wrongful  Exercise  of  Franchises — Proceedings  by  At- 
torney General — When  Prosecuting  Attorney  Proper  Re- 
lator. There  being  no  statutory  provision  empowering 
the  attorney  general  on  his  own  motion  to  inquire  by 
quo  warranto  into  the  wrongful  exercise  of  public  fran- 
chises by  a  corporation,  and  the  prosecuting  attorney 
being  expressly  authorized  so  to  do,  under  Bal.  Code, 
§  6781,  which  provides  that  "The  information  may  be 
filed  by  the  prosecuting  attorney  in  the  superior  court 
of  the  proper  county,  upon  his  own  relation,  whenever 
he  shall  deem  it  his  duty  to  do  so,  or  shall  be  directed 
by  the  court  or  other  competent  authority,"  the  attorney 
general  has  no  authority,  even  under  the  common-law 
powers,  if  any,  inhering  in  his  office,  to  institute  such 

an    action.— Id. 488 

3.  Same — Proceeding  in  Behalf  of  City — Necessary  Aver- 
ments. Cities  of  the  first  class  being  empowered  by  Bal. 
Code,  §  739,  to  regulate  and  control  the  streets  and  alleys 
therein,  and  given  power  to  provide  for  lighting  the 
streets  and  all  public  places  by  gas  or  other  lights,  an  in- 
formation in  the  nature  of  quo  warranto  against  a  cor- 
poration, to  prevent  its  laying  gas  pipes  in  the  streets  of  a 
city,  does  not  state  facts  sufficient  when  it  fails  to  affirm- 
atively show  either  that  the  information  was  filed  at  the 
request  and  on  behalf  of  the  city,  or  that  the  city  authori- 
ties were  not  discharging  the  duty  imposed  upon  them 

by  law  in  properly  controlling  the  use  of  the  streets. — Id.  488 

4.  Same — Waiver — When  Does  Not  Avail  Plaintiff.  The 
fact  that  defendant  had  waived  the  objection  that  an 
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action  was  improperly  brought  in  the  name  of  the 
attorney  general  instead  of  that  of  the  prosecuting  attor- 
ney could  not  .be  urged  by  the  attorney  general,  when 
by  statute  the  authority  to  bring  the  action  was  ex- 
pressly vested  in  the  prosecuting  attorney. — Id 488 

5.  Same — Dismissal  on  Merits.  A  decree  dismissing  on  the 
merits  an  information  in  the  nature  of  quo  warranto  is 
proper  where  it  is  essential  to  the  cause  of  action  that 
the  suit  be  brought  or  authorized  by  the  officer  charged 
by  law  with  the  duty  of  Instituting  the  suit,  and  it  was 
in  fact  brought  by  another  officer  on  his  own  motion. — Id.  488 

See  Mandamus,  2. 

RECEIVERS.     See  Certiorari,  1;  Corporations,  2,  5-7. 

RELEASE. 

Joint  Tort  Feasors — Release  of  One — Effect.  The  accept- 
ance of  a  sum  of  money  from  one  joint  tort  feasor  in  sat- 
isfaction of  a  claim  for  damages,  and  the  execution  of  a 
release  and  discharge  of  such  joint  tort  feasor  from  all 
damages  by  reason  of  the  injuries  inflicted,  operates  as 
a  release  of  the  other  joint  tort  feasor,  though  the  parties 
to  the  agreement  may  stipulate  that  tiie  release  of  one 
shall  not  discharge  the  other. — Abb  v.  Northern  Pacific 
Ry.    Co 428 

REVIEW,  WRIT  OF. 

To  Justice's  Court — Remedy  by  Appeal.  There  being  a 
remedy  by  appeal  to  the  superior  court  from  the  judg- 
ments and  orders  of  a  justice  of  the  peace,  the  superior 
court  has  no  jurisdiction  to  grant  a  writ  of  review  for 
the  purpose  of  bringing  before  it  the  proceedings  of  a 
justice's  court. — State  ex  rel.  Weymouth  v.  Lockhart 460 

See  Certiorari. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  School  Districts — Issuance  of  Bonds— Notice  of  Election 
— Specification  of  Interest  Rate.  The  fact  that  notice  of 
election  for  the  purpose  of  authorizing  the  issuance  of 
bonds  by  a  school  district  arbitrarily  fixed  the  rate  of 
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interest  at  four  per  cent,  instead  of  leaving  the  rate 
open  to  competition,  would  not  invalidate  the  election; 
since  under  Laws  1897,  p.  401,  §  117,  the  issuance  of 
such  bonds,  bearing  a  rate  of  interest  not  exceeding  ten 
per  cent,  per  annum,  is  authorized,  and  under  Id.,  §  118, 
it  is  provided  that  notices  of  election  to  determine  the 
question  of  issuing  bonds  "shall  state  amount  of  bonds 
proposed  to  be  issued,  time  they  are  to  run,  and  purpose 
for  which  the  money  is  to  be  used,"  but  it  is  nowhere 
required  that  the  matter  of  interest  shall  be  submitted  to 
popular  vote,  and  hence  the  statement  of  rate  of  inter- 
est in  the  election  notice  was  an  immaterial  matter 
not  binding  on  the  board,  nor  invalidating  the  elec- 
tion.— Parkinson  v.  Seattle  School  District 335 

2.  Same — Sale  of  Bonds — Call  for  Bids — Sufficiency.  Un- 
der Laws  1897,  pp.  402,  403,  §§  119,  120,  which  provide 
that  the  county  treasurer,  where  an  issue  of  bonds  has 
been  authorized  by  popular  vote  of  a  school  district, 
must  make  a  call  for  bids  wherein  he  shall  ask  "bid- 
ders to  name  price  and  rates  of  interest  at  which  they 
will  purchase  such  bonds;"  and  such  bonds  shall  be  sold 
to  the  person  making  the  most  advantageous  offer,  the 
failure  of  the  treasurer  in  his  notice  to  require  bidders  to 
name  a  rate  of  interest  at  which  they  would  be  willing 
to  purchase  the  bonds,  would  be,  in  the  absence  of  bad 
faith  or  oppression,  but  a  mere  irregularity  not  affecting 
the  validity  of  the  bonds,  where  the  bids  were  otherwise 
within  the  statutory  limitations,  and  the  one  accepted 
was  for  the  face  of  the  bonds,  with  a  premium  which, 
in  effect,  decreased  the  interest  rate  named  by  the  school 
district.— Id.    335 

See  Drainage,  1,  2. 

SET-OFF  AND  COUNTERCLAIM. 

Counterclaim — Interposition  to  Mortgage  Foreclosure.  Un- 
der Bal.  Code,  §  4913,  subd.  1,  which  provides  that  a 
counterclaim  may  be  set  up  "in  an  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim,  or  connected  with 
the  subject  of  the  action,"  defendant  may,  in  an  action 
for  the  foreclosure  of  a  mortgage,  counterclaim  for  dam- 
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ages  suffered  by  reason  of  the  occupation  and  use  of  the 
premises  by  plaintiff  prior  to  foreclosure,  since  the  realty 
upon  whi^h  the  mortgage  lien  is  sought  to  be  enforced 
is  connected  with  the  subject  of  the  action,  within  the 
purview  of  the  rule  that  statutes  authorizing  counter- 
claims should  be  liberally  construed. — First  National 
Bank  v.  Parker 234 

See  Mechanics'  Liens.  3. 
SPECIFIC  PERFORMANCE. 

1.  Contract  of  Lease — Description  of  Property.  A  memo- 
randum of  agreement  for  a  lease  reciting  that  it  was 
made  at  Everett,  Washington,  for  the  "first  story  of  the 
two-story  brick  building  belonging  to  John  A.  Nolan, 
for  a  period  of  one  or  more  years,  commencing  as  soon 
as  said  premises  can  be  vacated  by  the  present  tenant, 
L.  K.  Church,  Jr.,"  describes  the  property  sufficiently  for 
purposes  of  identification  in  an  action  for  specific  per- 
formance against  a  subsequent  grantee,  especially  when 
the  covenant  of  warranty  to  such  grantee  excepts  "a  cer- 
tain lease  to  be  hereafter  executed  for  one  or  more 
years." — Boston  Clothing  Co.  v.  Soloerg 262 

2.  Same — Agency — Ratification.  A  complaint  in  an  action 
for  the  specific  performance  of  a  contract  for  a  lease 
against  a  subsequent  grantee  states  a  cause  of  action, 
although  the  contract  stated  it  was  signed  by  the  agent 
of  the  husband,  when  it  is  alleged  that  such  agent  was 
agent  of  both  husband  and  wife,  and  the  deed  executed 
by  husband  and  wife  specifically  excepts  such  lease  from 
their  warranty,  thereby  constituting  a  ratification  by  the 
wife  of  the  agency. — Id 262 

3.  Enforcement  of  Sale  of  Land — Insufficiency  of  Evidence. 
A  decree  for  the  specific  performance  of  a  contract  for 
the  sale  of  realty  will  not  be  disturbed  on  appeal,  where 
there  is  evidence  showing  that  possession  had  been  taken 
by  the  purchaser,  improvements  made  on  the  land,  the 
purchase  price  partly  paid  and  the  balance  tendered,  as 
the  enforcement  of  the  contract  under  such  circum- 
stances is  a  matter  peculiarly  within  the  sound  discre- 
tion of  the  trial  court. — Menger  v.  Schulz 329 
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STATES  AND  STATE  OFFICERS.     See  Appeal,   23;    Quo 
#  Warranto,  2,  4. 

STATUTES. 

1.  Constitutionality  of  Curative  Act.  It  Is  within  the  power 
of  the  legislature  to  enact  a  statute  authorizing  the 
making  of  an  assessment  to  cover  the  cost  of  work  done 
on  a  public  improvement  under  a  void  law. — State  ex 
rel.  Latimer  v.  Henry 38 

2.  Mischievous  Results— Duty  of  Courts.  The  fact  that  the 
application  of  the  provisions  of  a  statute  will  lead  to  ab- 
surd, incongruous,  or  even  mischievous  results  will  not 
warrant  the  courts  in  refusing  to  give  it  effect,  where 
it  violates  no  principle  of  fundamental  law. — Point  Rob- 
erts Fishing  Co.  v.  Cteorge  d  Barker  Co 200 

3.  Validity — Failure  to  Express  Subject  in  Title.  The  legis- 
lative act  found  in  Laws  1901,  p.  213,  entitled  "An  act  to 
amend  section  6645  of  Ballinger's  Annotated  Codes  and 
Statutes  of  Washington,  and  declaring  an  emergency/' 
is  void  "by  reason  of  violating  the  constitutional  require- 
ment (Art.  2,  §  19)  that  the  subject  of  an  act  shall  be 
expressed  in  its  title. — State  ex  rel.  Seattle  Electric  Co. 

v.  Superior  Court 317 

See  Drainage,  3;   Elections,  2; .  Intoxicating  Liq- 
uors, 1,  2;  Taxation,  1. 

STREET  RAILWAYS.    See  Carriers,  3. 

SUBROGATION.    See  Principal  and  Surety. 

SUNDAY. 

Sunday  Laws — Police  Power.  The  enactment  of  Sunday 
laws,  requiring  the  cessation  of  labor  on  the  score  of 
the  physical  and  moral  well-being  of  society,  is  an  appro- 
priate exercise  of  the  police  power  of  the  state. — State 
V.  Nichols 628 

See  Constitutional  Law,  1,  2. 

TAXATION. 

1.  Irregularities  in  Assessing  Property — Curative  Acts.  The 
statute  of  this  state  curing  defects  in  assessment  pro- 
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ceedings  and  the  levying  of  taxes  is  sufficient  to  validate 
all  irregularities  not  affecting  the  substantial  justice  of 
the  tax,  but  will  not  cure  the  want  of  jurisdictional  acts 
requisite  to  charge  a  valid  tax. — Coolidge  v.  Pierce 
County 96 

2.  Bame — Substantial  Defects — Omission  of  Owner's  Name. 
Where  a  statute  provides  for  the  charging  of  a  tax 
against  land,  and  that  the  proceedings  for  its  enforce- 
ment shall  be  in  rem,  such  proceedings  would  be  due 
notice  to  the  owner  of  such  realty  of  the  tax  charged, 
and  therefore  the  failure  of  the  taxing  officers  to  enter 
the  name  of  the  owner  after  the  description  of  the  realty, 
or  to  assess  it  to  an  unknown  owner,  would  not  consti- 
tute a  substantial  defect,  in  view  of  the  curative  act  in 
force  at  the  time  declaring  that  the  omission  of  the 
name  of  the  owner  or  unknown  owner  should. not  invali- 
date the  tax.— id 95 

3.  Same — Correction  of  Assessments.  Where  land  included 
in  a  railroad  right-of-way  across  plaintiff's  premises  has 
been  taxed  to  him  he  is  entitled  to  a  pro  tanto  reduction 
of  his  tax  in  an  action  under  our  statute  to  enjoin  its 
collection. — Id 96 

4.  Bame — Lands  Partly  in  City  Limits — Assessment  of  Im- 
provements. Where  a  tract  of  land  belonging  to  an  indi- 
vidual lies  partly  within  and  partly  without  the  corpo- 
rate limits  of  a  municipality,  improvements  on  the  land 
situated  outside  the  city  limits  are  not  subject  to  city 
taxes,  and,  where  from  the  records  it  is  impossible  to 
ascertain  the  just  proportions  for  purposes  of  correc- 
tion, the  tax  will  be  held  void.— Id 95 

6.  Mines  and  Minerals — Description  of  Property.  A  de- 
scription of  mining  property  upon  the  assessment  list  for 
taxation  as  "Eureka  District  Gold  Mining  Company, 
Survey  420,"  cannot  be  regarded  as  too  vague  and  uncer- 
tain for  purposes  of  identification,  where  that  is  the  de- 
scription contained  in  the  patent  subsequently  issued  for 
the  property,  which  was  a  group  of  several  mining 
claims,  but  treated  by  its  owners  as  a  consolidated 
claim. — Eureka  District  Oold  Mining  Co.  v.  Ferry  Coun- 
ty    260 
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6.  Same — Action  to  Enjoin  Tax — Pleading.  An  allegation 
in  the  answer  of  defendants  not  denied  in  plaintiff's  re- 
ply, that  the  description  of  mining  property  employed  by 
the  assessor  was  the  same  as  that  contained  in  the  patent 
therefor,  taken  in  connection  with  evidence  that  the  as- 
sessor procured  from  the  land  office  a  list  of  all  claims 
for  which  receipt  had  issued  and  used  such  description  in 
listing  plaintiff's  property,  is  sufficient  to  establish  the 
finding  that  the  description  corresponds  to  that  in  the 
United  States  patent  for  the  property,  although  patent 
therefor  was  not  in  fact  issued  until  some  six  months 
subsequent  to  the  date  of  assessment — Id 250 

7.  Same.  The  term  "Eureka  District  Gold  Mining  Com- 
pany Survey"  is  sufficient  to  identify  property  as  being 
the  subject  of  a  government  mineral  survey,  when  that 
description  was  applied  to  the  survey  of  record  in  the 
land  office  and  afterwards  inserted  in  the  patent,  which 
conveyed  a  number  of  claims  as  having  been  grouped 
under  one  survey. — Id 250 

8.  Same — Method  of  Assessment.  Under  Bal.  Code,  §  1699, 
which  provides  that  the  assessor  shall  list  all  property 
according  to  the  largest  legal  subdivision,  as  near  as 
practicable,  unless  otherwise  ordered  by  the  board  of 
county  commissioners,  it  was  not  error  to  list  a  group  of 
mining  claims  as  a  consolidated  claim,  according  to  the 
government  description,  when  no  order  had  been  made 
by  said  board  directing  the  property  to  be  listed  by 
smaller  legal  subdivisions. — Id 250 

9.  Same — Segregation  of  Real  and  Personal  Property. 
Where  the  owner  of  mining  property,  when  before  the 
board  of  equalization,  made  no  demand  for  a  segrega- 
tion of  the  personal  property  from  the  real  estate  assess- 
ment, it  cannot  subsequently,  in  an  action  to  enjoin  the 
collection  of  the  tax,  be  heard 'to  say  that  a  substantial 
right  affecting  the  validity  of  the  tax  had  been  invaded. — 

Id 250 

10.  Same — Inclusion  of  Improvements  in  Valuation  of  Real- 
ty. Under  Bal.  Code,  §  1698,  which  provides  that  "in 
valuing  any  real  property  on  which  there  is  a  coal  or 
other  mine,  or  stone  or  other  quarry,  the  same  shall  be 
valued  at  such  a  price  as  such  property,  including  the 

51 — 28  wash. 
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mine  or  quarry,  would  sell  at  a  fair,  voluntary  sale  for 
cash/'  it  was  proper  for  the  assessor  to  value  as  part  of 
the  real  estate  of  mining  property  improvements  thereon 
consisting  of  tunnels  running  through  the  land  for  min- 
ing purposes  and  buildings  upon  the  land  for  use  in  con- 
nection with  the  operation  of  the  mine. — Id 250 

11.  Same — Requirements  of  Constitution,  Such  provision  is 
not  a  violation  of  art.  7,  §§  2,  3,  of  the  constitution,  which 
require  uniformity  in  the  rate  of  taxation,  and  that  the 
same  methods  shall  be  employed  for  assessing  corporate 
property  as  are  provided  for  assessing  individual  prop- 
erty.—Id 260 

12.  Same — Uniform  Taxation.  The  fact  that  Bal.  Code, 
§  1698,  makes  the  rule  for  valuing  mining  property  at 
the  price  which  it  would  bring  at  "a  fair,  voluntary  sale 
for  cash,"  while  the  rule  for  other  property  is  stated  to 
be  the  "value  at  which  the  property  would  be  taken  in 
payment  of  a  just  debt  from  a  solvent  debtor,"  would  not 
violate  the  constitutional  requirement  (art.  7,  §  2)  of  uni- 
formity in  the  rate  of  taxation  on  all  property  according 

to  its  value.— Id 260 

13.  Same — Assessor's  Method  of  Computing  Valuation.  The 
method  employed  by  the  assessor  in  getting  at  the  valua- 
tion of  mining  property  fixed  by  him  in  his  assessment 
is  immaterial,  if  in  fact  the  conclusion  arrived  at  was 
the  result  of  his  honest  judgment  as  to  its  value,  consid- 
ered with  reference  to  the  property  itself,  after  an  exami- 
nation thereof. — Id 250 

14.  Same — Property  Omitted  from  Assessment — Effect.  The 
omission  by  the  assessor  of  about  3,000  mining  claims  in 
the  county  from  his  assessment,  would  not  invalidate  his 
assessment  of  other  mining  property,  even  if  such  omis- 
sion arose  from  a  misapprehension  of  the  law  or  from  a 
mistake  of  fact. — Id 250 

15.  Action  on  Delinquent  Tax  Certificate — Appeal  by  Hold- 
er—Bond. Laws  1897,  p.  186,  §  104,  which  provides  that 
in  actions  to  foreclose  delinquency  certificates,  where  ap- 
peal is  taken,  the  party  appealing  shall  execute  a  bond 
conditioned  to  "pay  the  amount  of  any  taxes,  assess- 
ments, penalties,  interest  and  costs  which  may  finally  be 
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adjudged  against  the  real  estate  involved/'  is  inappli- 
cable to  an  appeal  by  the  holder  of  a  delinquency  cer- 
tificate from  a  judgment  denying  his  right  to  foreclose 
the  certificate,  but  it  is  sufficient  in  such  cases  that  the 
appellant  give  the  ordinary  appeal  bond. — Meagher  v. 
Hand 332 

See  Municipal  Corporations,   6-8;    Quieting   Title, 
1-3;    Trial,  2. 

TENDER.    See  Quieting  Title,  2. 

TORTS.    See  Release. 

TRIAL. 

1.  Non-butt — Sufficiency  of  Evidence — Proof  of  Corporate 
Existence.  The  corporate  existence  of  plaintiff  is  es- 
tablished sufficiently  as  against  a  motion  for  non-suit 
where  there  is  testimony  oi  a  witness,  unobjected  to  and 
uncontradicted,  that  he  is  president  of  a  corporation,  the 
plaintiff  in  the  case,  and  that  the  plaintiff  company,  a 
corporation,  was  the  owner  of  the  premises  in  contro- 
versy.— Stanford  Land  Co.  v.  Steidle 72 

2.  Findings  of  Court.  In  an  action  .to  enjoin  the  collection 
of  taxes,  where  an  issue  has  been  raised  that  the  assessor 
acted  arbitrarily  and  fraudulently  in  assessing  real 
property,  a  conclusion  of  law  that  the  valuation  of  the 
premises  was  fair  and  just  will  be  treated  as  a  finding  of 
fact,  in  the  absence  of  a  finding  on  that  issue. — Coolidge 

v.  Pierce  County 95 

3.  Instructions.  In  an  action  to  recover  upon  a  certificate 
of  deposit  from  a  guarantor  who  is  alleged  to  have  guar- 
anteed payment  in  consideration  of  an  extension  being 
granted  to  the  bank  of  issuance,  where  there  was  evi- 
dence that  defendant  was  a  managing  director  of  the 
bank,  and  that  the  bank  officers  were  attempting  to  ob- 
tain money  for  the  purpose  of  tiding  over  a  financial 
crisis,  it  was  not  error  for  the  court  to  cbarge  the  jury 
that  if  they  found  defendant  "was  the  managing  director 
of  the  bank  at  the  time  of  the  extension,  you  have  a 
right  to  consider  that,  along  with  all  the  other  circum- 
stances in  arriving  at  a  conclusion  as  to  whether  or  not 
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he  approved   or  consented  to  the  extension." — RatteV 
miller  v.  Stone 104 

4.  Same — Comment  on  Evidence.  Such  instruction  does 
not  violate  the  constitutional  inhibition  in  relation  to 
comments  upon  the  testimony. — Id 104 

6.  Bame— Presumptions.  Upon  an  issue  as  to  whether  a 
guaranty  upon  an  instrument  or  an  extension  of  its  time 
of  payment  was  first  executed,  it  was  not  error  for  the 
court  to  charge  "where  the  guaranty  imports  and  recites 
a  consideration,  it  raises  a  presumption  of  consideration, 
and  would  be  sufficient  to  authorize  a  recovery  until 
overcome  by  proof;"  and  the  burden  of  proof  would  be 
upon  the  defendant  to  establish  want  of  considera- 
tion.—Id.   104 

6.  Construction  as  a  Whole.  Although  a  particular  part  of 
an  instruction,  standing  alone,  may  be  of  doubtful  mean- 
ing, yet  where,  in  the  light  of  the  whole  charge,  its 
meaning  is  apparent,  it  does  not  constitute  prejudicial 
error. — Wolf  v.  Hemrich  Bros.  Brewing  Co 187 

7.  Same — Refusal  of  Requests.  The  refusal  of  the  court  to 
give  requested  instructions  in  the  language  of  the  party 
asking  them  is  not  error,  where  the  matter  has  been  fully 
covered  by  the  general  instructions  given. — Id 187 

8.  Same — Expert  Witnesses.  In  an  action  to  recover  for  in- 
juries received  by  reason  of  plaintiff's  being  caught  and 
thrown  by  a  rope  which  he  and  some  fellow  servants 
were  directed  to  take  hold  of  for  the  purpose  of  low- 
ering the  gins  of  a  pile  driver,  with  a  2,100-pound  ham- 
mer fastened  at  the  top,  where  plaintiff  had  introduced 
the  testimony  of  his  fellow  servants  that  the  number 
of  men  ordered  to  take  hold  of  the  rope  was  insufficient 
to  hold  it  and  the  defendant  had  introduced  an  expert  en- 
gineer who  testified,  after  making  a  mathematical  calcu- 
lation, that  the  superintendent  had  directed  a  sufficient 
force  to  manage  the  rope,  a  charge  to  the  jury  that  all 
evidence  given  as  to  the  opinion  of  an  expert  witness 
should  be  considered  and  weighed  by  them  "with  cau- 
tion"; that  "when  the  testimony  of  the  witness  entered 
the  domain  of  opinion,  then  his  testimony  should  be 
weighed  and  considered  by  you  with  caution,"  was  erro- 
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neous,  on  the  ground  that  expert  testimony  is  entitled  to 
be  weighed  by  the  same  tests  as  other  testimony,  and 
on  the  further  ground  that  the  reiterated  use  of  the  term 
"caution"  in  connection  with  the  expert's  testimony 
tended  to  single  out  and  impair  the  weight  of  his  testi- 
mony.— Qustafson  v.  Seattle  Traction  Co 227 

See  Appeal,  10,  11,  30;  Instructions;  Question  fob 
Jury.  v 

TROVER  AND  CONVERSION. 

Acts  Constituting  Conversion — Wrongful  Collection  of  Bank 
Checks — Instructions.  In  an  action  for  the  recovery  of 
the  amount  of  certain  bank  checks  payable  to  the  order 
of  the  plaintiff,  and  alleged  to  have  been  wrongfully  in- 
dorsed in  its  name  and  delivered  to  defendant,  who  in 
turn  indorsed  them  and  collected  the  proceeds,  an  in- 
struction that  the  defendant's  liability  was  limited  by 
the  rule  of  law  applicable  to  intermediate  indorsers,  was 
erroneous.— Oraton  &  Knight  Mfg.  Co.  v.  Redelsheimer . .  370 

See  Building  and  Loan  Associations,  1,  3. 

TRUSTS.    See  Charities. 

ULTRA  VIRES.    See  Corporations,  3. 

UNLAWFUL  DETAINER.     See  Landlord    and    Tenant,   1, 
2,  5,  6. 

VARIANCE.     See  Pleading,  2,  4,  5. 

VENDOR  AND  PURCHASER. 

What  Are  Appurtenances — Hop  Press.  Under  an  agree- 
ment to  convey  a  certain  tract  of  land  "together  with 
the  appurtenances,"  the  purchaser  cannot  recover  dam- 
ages from  the  vendor  for  failure  to  deliver  a  hop  press  as 
appurtenant  to  the  premises,  although  used  in  connection 
therewith,  where  it  was  not  attached  to  the  building, 
but  was  placed  in  a  room  Just  high  enough  to  receive  it, 
through  an  opening  in  the  upper  floor  which  had  been 
subsequently  floored  over,  and  which  could  again  be 
ripped  open  to  permit  the  removal  of  the  hop  press  with- 


gOQ  INDEX— Vol.  28. 


VENDOR  AND  PURCHASER— Continued. 

out  causing  material  injury  to  the  building. — Sherrick 
v.  Cotter 25 

See  Bbokebs;   Evidence,  1;  Frauds,  Statute  of,  2; 
Lis  Pendens.  * 

WATERS  AND  WATERCOURSES. 

1.  Burface  Waters — Drainage  from  Higher  to  Lower  Ground 
— Remedy  of  Lower  Proprietor.  When  surface  water  is 
collected  and  discharged  upon  adjoining  lands  in  quan- 
tities greater  than,  or  in  a  manner  different  .from,  the 
natural  flow,  a  liability  accrues  for  the  injury  occasioned 
thereby,  and  where  the  injury  is  a  continually  recurring 
one,  incapable  of  being  compensated  in  damages,  injunc- 
tion is  the  proper  remedy. — Peters  v.  Lewis 366 

2.  Same — Enjoining  Unnatural  Flow  of  Surface  Waters — 
Sufficiency  of  Complaint.  In  an  action  to  enjoin  the 
discharge  of  drainage  upon  plaintiff's  premises,  a  com- 
plaint is  good,  as  against  demurrer,  for  the  purpose  of 
showing  more  than  a  natural  surface  flow  from  defend- 
ant's premises  upon  those  of  plaintiff,  when  it  alleges 
that  "the  defendants  have  said  two  buildings  so  erected 
and  situate  on  their  said  premises  that  the  drainage  from 
said  two  buildings  is  discharged  upon  plaintiff's  said 
above-described  premises/' — Id , 366 

WILLS. 

1.  Revocation  of  Probate — Appeal  by  Executor — Stay  of  Pro- 
ceedings. On  an  appeal  from  a  judgment  annulling  a 
will  a  supersedeas  bond  is  unnecessary  for  the  purpose 
of  staying  proceedings  pending  appeal,  since  the  costs 
and  expenses  of  the  proceedings  are  payable  out  of  the 
property  of  the  deceased,  under  Bal.  Code,  §6116. — 
State  ex  rel.  Richardson  v.  Superior  Court 677 

2.  Same — Effect  on  Executor's  Powers.  On  appeal  by  an 
executor  from  an  order  revoking  the  probate  of  a  will 
and  his  appointment  as  executor,  his  general  powers 
are  not  thereby  revived,  but  the  effect  thereof  would  be 
merely  to  continue  him  as  executor  for  the  purposes 
of  the  appeal  only. — Id 677 
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3.  Same — Orders  in  Aid  of  Appellate  Jurisdiction.  On  de- 
nying an  application  for  certiorari  to  review  the  wrong- 
ful action  of  the  superior  court  in  appointing  a  general, 
instead  of  a  special,  administrator  pending  an  appeal, 
the  supreme  court  has  Jurisdiction  to  direct  that  the 
functions  of  such  administrator  be  restricted  merely  to 
the  preservation  of  the  estate  pending  the  appeal. — Id. . .  677 

See  Certiorari,  2. 
WITNESSES.    See  Cbiminal  Law,  1-3;  Trial,  8. 
WORDS  AND  PHRASES. 

"Person"    Bee  Quo  Warranto,  1. 

"Public  Franchise."    See  Quo  Warranto,  1. 
WORK  AND  LABOR. 

1.  Action  for  Services — Trial — Cross-Examination.  In  an 
action  by  plaintiff  to  recover  for  services  rendered  about 
the  house  and  farm  of  her  brother,  with  whom  she 
lived  for  a  number  of  years  after  attaining  majority, 
where  she  had  testified  that  during  a  portion  of  the  time 
a  renter  had  charge  of  the  cows  and  was  supposed  to 
do  the  milking,  but  that  she  sometimes  voluntarily 
helped  him,  it  was  not  error  for  the  court  to  exclude 
cross-examination  as  to  whether  the  work  she  did  by 
way  of  milking  the  cows  while  a  renter  had  charge  was 
voluntary  on  her  part  and  not  required  by  her  brother. — 
Morrissey  v.  Faucett 52 

2.  Same — Services  by  Sister  for  Brother — Implied  Contract 
— Question  for  Jury.  Where  domestic  services  are  ren- 
dered by  one  member  of  a  family  to  another,  it  is  not 
necessary  in  an  action  to  recover  compensation  to  prove 
the  terms  of  a  direct  and  positive  contract,  but  proof 
may  be  made  of  words  and  conduct  of  the  parties  and 
of  circumstances  from  which  the  inference  may  follow 
that  there  was  an  understanding  the  services  were  not 
to  be  gratuitous;  and  it  is  for  the  jury  to  say  from 
such  evidence  whether  there  was  in  fact  such  an  under- 
standing or  agreement. — Id 52 
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3.  Same — Time  of  Beginning  Services — Evidence.  In  an 
action  by  a  sister  to  recover 'for  services  rendered  her 
brother  after  she  had  attained  her  majority,  where  the 
evidence  showed  she  had  been  living  with  him  prior 
thereto  as  a  member  of  his  family,  and  she  had  testified 
to  a  conversation  had  with  her  brother  on  the  subject  of 
services  soon  after  the  date  of  her  majority,  but  was 
unable  to  fix  the  date  certainly,  and  on  cross-examination 
did  not,  in  terms,  deny  that  it  might  have  been  some 
months  later,  it  was  for  the  jury  to  say,  in  view  of  all 
the  testimony,  whether  an  understanding  existed  that 
she  was  to  receive  compensation  from  the  time  she  was 
twenty-one  years  of  age. — Id 52 
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